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The Bill of Exceptions shows that on the trial the Plaintiff offered in evidence a

note of which the following is a copy :
“Haxrron, I1l., Dec. 21st, 1859,

For value received, I promise to pay Soranus L. Brettun, or bearer, Eight Hundred and
Thicty Dollars, on or before the first day of May, A. D. 1861, with ten per cent. annual in-
terest until paid. JOHN AMSBAUGH.”
And thereupon rested his case.

Thereupon the said Defendant called as a witness one

L. F. BAKER, who testified as follows: I reside in Hampton, in this county, and
know the parties to this suit. (Witness was here show the bond mentioned in De-
ferdant's pleas.) I saw this bond in Hampton; it is in my hand writing and was
signed by the Plaintiff in this suit. (Witness was here shown the note offered in
evidence by Plaintiff.) I have seen this note and suppose it is the note mentioned
in the bond just shown me ; have often heard the parties to this suit talk the mat-
ter over ; have no doubt this is the note mentioned in said bond ; I know the prop-
erty described in this bond. Lot fifteen is the one on which the Hampton House
stood, and the Hampton House barn stood on the west-half of lots sixteen and sev-

“enteen.

Defendant then offered and read in evidence, without objection by the Plaintiff,
the bond shown to said witness and mentioned»in said Defendant’s pleas. (Said
bond is corrrectly copied in said Defendant’s fifth plea.

Defendant then called

SaMUEL SowERS, Who testified—I live in Hampton in this county, and know
the parties to this suit, and have known them for the last seven years. Defendant
has not lived at Hampton all that time, but Plaintiff has. Defendant left Hampton
in November, 1860 ; he lived in the Hampton House—a" tavern in Hampton until
it burned down—he occupied the hotel and barn; occupied half of lot seventeen as
a garden ; barn was on half of lot sixteen. I occupied part of the barn, and Nov.
17th, 1860, settled with Defendant for the use of it ; that was when Defendant was
going away. I had been occupying the barn before that time ; can not say how
many months ; T continued to occupy it until November, 1862; I occupied barn
after I settled with Defendant under Plaintiff, that is, I went to Plaintift at the time
Isettled with Defendant to get the privilege of remaining; I told him I wanted to
keep the same pai* T had been using. He said, “very well.” I told him I would
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give him the same I had been giving Mr. Amsbaugh. He said, “ very well.” I
have never settled with Plaintiff yet; I occupied two stalls of the barn, and occa-
sionally some of the others; Reuben Sykes kept his horse in one stall on same side
with me; Henry Wilcher occupied the other side of the barn; there is an entry
way through the barn for wagons; PIff. occupied during the time I did ; at the
time I went to the Plaintiff to rent the barn of him, I told him that Defendant,
Amsbaugh, had told me he had nothing more to do with it and that I must go to
him, and Plaintiff said, “yery well;” I don’t know that Plaintiff ever had anything
more to do with the premises after that ; Defendant was then living in another house
in Hampton. Mr. Sayers occupied a part of one of those lots to stack hay in—I
think in winter or fall of 1861—and occupied part of one of the lots as a garden—
one-half of lot seventeen—in 1862, I think—am not certain whether 1861 or 1862 ;
one-half of barn was shingled in summer of 1861 or 1862, and after Defendant left
the premises. I saw Plaintiff about the premises one day after the fire and after
the Defendant left; he was gathering up the loose lumber that was left and piling
it inside the barn lot ; he gather up the reel of a pump and put it away—TI think in
the barn—stuck it in an end of the corn-crib.

ON Cross-Ex.—Witness testified : I don’t know when Defendant went into the
Hampton House property ; he was there when I came to the country; I think I
came there in Noevmber, 1856 ; I think the fire occurred in June or July, 1860;
I was at work in Camden then ; Defendant moved from there to a Swede’s house in
Hampton, and thence to Moline in said county, I think in November, 1860, with
his family ; I did’'nt occupy the barn till after the fire, in August I think; I think,
I settled with him Nov. 17, 1860 ; he came to me to settle and in a few days after
left the town ; I rented by the month ; I don’t remember that Plaintiff said “ very
well” more than once, nor to which of my remarks he made that reply; I know
that is the reply he made; I told him I wanted to occupy the same stalls and at
the same price as I had formerly done, and he said ¢ very well ;” I understood him
to say “ very well” to the whole thing; I told him I wanted to pay him so much
a month, and he said ** very well.”” I never paid Plaintiff direct for the use of the
barn; I proposed to but he did’nt receive it; we never have setttled ; I don’t know
under whose direction the shingling was done, nor for whom; sometime after the
fire I saw Plaintiff picking up things on the premises; saw him picking up sev-
eral boards and things—wide boards, six or eight feet loog—in the alley ; he just
picked them up and threw them over the fence ; I think the boards were from the
wood-house that was on the premises; I judged so from their length; I am not
certain that it was the same time that I saw PIff. pick up the reel of the pump;
reel of pump was on the lot where the house had stood before the fire ; the boards
and reel were exposed where they laid ; I don’t know whether this wus before or
after the Ist of May, 1861; I lived right across the street from the burnt distriet,
and have ever since; I don’t know that I saw PIff. do anything else there; the
only time I heard PIff. say anything about the premises was in the conversation in
November, 1860 ; PIff. lived on the lower corner of the next block on River street,
and lives there yet ; PIff. had no regular business and no place of business at that
time ; I saw Defendant in Hampton frequently off and on after he moved away
from there ; Plaintiff never ccme around to say anything to me about the stable ;
he never claimed to be my landlord as to the stable.

ON REe-Ex. wirNess TESTIFIED :—Plaintiff and I have an unsettled account
and bad before I went to him about the stable.

Defendant then called

Francis WARD, wio TESTIFIED :—I lived in Hamption in 1860 and 1861, and
have known the parties in this suit six or seven years; know the barn last witness
testified of, the one formerly occupied by Defendant; I helped shingle the barn in
1862 ; Plaintiff was therc once while the shingling was going on—five minutes or
more ; he asked me if that was the way I shingled; I told him it was, and he said
that the shingling did not suit him, and he wanted me to shingle to suit him ; he
found fault because I did not drive the nails in the right place, and wanted me to
drive them nearer the line; he gave no reason for it more than that it would make
better shingling—that’s all he said; the shingles that were put on came from the
Plaintif’s place, about a mile above Hampton ; they were pine shingles; I don’t
know as to quality.

ON Cross-Ex., witness testified :—I did not help bring the shingles from Plff’s
place and don’t know of my own knowledge where they came from; I was not
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working for the Plaintiff in putting on the shingles; he did not hirc me ; I worked
for Mr. Wilcher a day and a quarter on the barn ; don’t know whether Plaintiff was
about there except when I saw him or not; PIff. came up on the roof; I don’
know what his business there was, but I suppose to see about the shingling; don’t
know of anything else he came for; he directed me to shingle to suit him, and I
followed his suggestion ; he wanted me to shingle as I have stated ; I don’t pretend
to state his words; I knew he had no right to order me about, because I was not
hired by him ; I suppose PIff. saw me shingle as directed by him before he left
I followed his directions because I saw on reflection they were good ; Wilcher did
not direct me how to nail them ; PIff. is a positive talking man; don’t know that
he had any particular place of business at the time; this was in the fall of the
year or latter part of summer.

Defendant then called ]

Hexry WILCHER, who testified :—I reside in Hampton ; have known Plaintiff
twelve years and Defendant four or five years; Defendant lived in Hampton in
1860, in tavern that was burned down; I know the barn on the premises; had the
barn two or three years; commenced using it from Defendant; I occupied under
Def’t one or two months, and Def’t came to my house and we settled for the use of
it; I think Mr. Sowers had two stalls on the other side; I occupied the barn a
year or more after [ settled with Defendant; it was common stock ; there was no
arrangement with anybody about my continuing there ; I spoke to Plaintiff after
Amsbaugh left and told him I claimed the use of the barn, and [ think he said
nothing one way or the other, if' he did, I don’t recollect it, or it was that he had
nothing to do with it; I put the roof on the cast side of the barn, I think in the
fall of 1862, after hay harvest ; used about 4,000 shingles to cover the barn with ;
got them of Brettun ; he had some left that he did not use on his new barn ; I told
Plaintiff that T wanted the shingles to cover the barn with and he told me to go up
to his place and get some and use them ; myselt and Ward and one of my boys put
them on ; I went one day and got the shingles and we commenced putting them on
the next day ; Plaintiff was about there while we were putting them on.

ON Oross-IIx. satp wrrNess TESTIFIED :—I put the shingles on myself with
my hired man ; PIff. did not hire me; [ koew he had shingles before I went to
him; I had some nice hay there that I wanced to protect; I went to him because
it saved me the trouble of going to Moline ; T supposed T would get the shingles by
paying for them; I did not caleulate he gave them to me; I don’t know what PIft.
said to Ward on the roof ; T employed Ward myself; PIff. has never claimed or
collected rent of me for the premises.

Defendant then called

MARTIN SAYERs, wHO TESTIFIED :—I lived in Hampton in 1860, and occupied
the barn spoken of by preceding witnesses some, also part of lots sixteen and seven-
teen as a warden ; I did not get permission from any one to occupy it ; think I spoke
to Plaintiff, Wilecher and others about it to find out who had control of it, but did’'nt
find out who had.

It was then agreed by PIff. that he had paid the taxes upon the premises men-
tioned in said bond for the year 1860, after they had been advertised for sale for
taxes, and also for the years 1861, 1862 and 1863, and it was admitted by the Def't
that he did not pay them for said years. The above is all of the evidence in the
case.

On the part of the Plaintiff the Court instructed the Jury as followss
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as asked and in substituting as aforesaid.

After the verdict of the Jury, the said Defendant entered his motion for a new
trial ; and for causes of said motion, assigned :

That the Court gave improper instructions on the part of the Plaintiff on said trial.

That the Court refused proper instructions on the part of the Defendant in said
suit.

Because of the insufficiency of the verdiet of the Jury.

Because the verdict is contrary to the law and the evidence.

But the said Court overruled said motion, and said Defendant excepted.

And, thereupon, said Defendant moved the said Court in arrest of judgment, and
for cause thereof, assigned :

That the note for which this suit is brought was given solely in consideration of
the covenant and agreement in a certain bond for a deed here in evidence, and that
no deed has been executed and delivered to this Defendant as is required by said
bond, all of which fully appears by the files and evidence in this case; nor has any
such deed been brought into Court for the use and subject to the order of this De-
fendant.

Because of' the informality of the verdict of the Jury.

But said Count overruled said motion and deft excepted.

And, thereupon, the said Court rendered judgment upon the verdict of the jury,
and Defendant excepted.

IRRORS ASSIGNE
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