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DOUGHERTY & PIDCEON,
Bcttn:o:myﬁ at Lato,

Make Collections; Prosecute Claims agamst the Government for Pensmns, Bounty, Back-Pay, Loss or Damage;

Attend prowptly to Swits in the Courts of Alerander, and adjoining Counties, Pay Taxes, &e. Le.
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DOVGHERTY & PIDGEON,
Atturmgﬁ at Lato,

Make Collections; Prosecute Claims agamst the Government for Pensmns, Bounty, Back-Pay, Loss or Damage;

Attend promptly to Swits in the Courts of Alexander, and adjoining Co wunties. la}/ Taxes, &ec. &e.
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bUI’RE\IE COURT—FIRST GRAND DIVISION,
SEPTEMBER TERM, 1864,

e -
Bral ezl

HIl AM LOPF\T App t.

AU@Ub ‘US C LAPTLES@N ‘‘‘‘‘ ) r

-This was. action.ofitrespass vi. et zmmes, ‘brouoht b _appellant who was the plamtxﬁ'
below, to recover damages for an asdault dnd battery. “To the plaintif’s” ‘deefafafioh
alledging the assault and battery, tAxe plamtlﬁ s conﬁnement loss of health, .md #pem:ﬂ
damages by, reason of the batter o The defen(lfmt plw.(l ‘the 'general issue, and som
assanlt demesne; plaintiff taken i 1«311@ on the first plea, and filed replication “de injuria’™
to second plea. Tual by jury and verdlct “not guilty.” On the trial, the court refused
to permit the puaintiff to show thé previous pr epar ation and intention o1 the part of
defendant, to provoke an assault and his desiga to use a deadly weapon. The prepara:
tion and declarations having been followed at the first interview with the plaintiff, by
the matter in controversy, constituted a part of the res gestae of that transaction. and for
that reason admissable, but also becanse such evidence was peltment to the question as to
the excess ot force. ; . -

ABGUMENT AND BRIEF. '

M:estimony of Olmstead, et al, show that at the time of defendant’s applying one
of the most off>nsive epithets known, to the plaintiff ; that plaintiff threw out his hand
and either struck or caught the defendant in the breast, ‘and there was no farther effort to
_ injure defendant, Lut that defendant then blL[)pL(l back iufﬁucntly far to haye free use of
his hands—drew  his- revolver, presenting. and . spapping it, at plamtlﬁ‘, The plaintiff
retreating in- an obligile du:ect,ion, defends ., then advanced zmd struck plamtnﬁ' over the
head with the revolver, without any reason: able cause to suppose his life or limbs in dan-
ger. «When advam,mg, the pl.ammﬁ' .l,i‘}lll‘ t0 lnm, Hhe. was uapable to fight;” aud when
struck and knocked down, ealled to have him taken off,. The evldence SllOWS that defen-
dant. acted solely for -the purpose of  gratifying lu% pacmons, and the pre-conceived
purpose of killing the plaintiff, who ewes his life to tb,e providential circumstance of the
pistol not bursting the cap. . The evidence also shows that, plmnuff was in feeble healtlll
and suffering from disease at the time of the . assault, a c;rcumstance glvmg a still more
aggravated character to defendant’s battery, and by reason whereof, plaintiff was confined
to his bed, and in a very eritical condition, for several months, and paid over $40 for med-
ical attendance in consequence of his wounds and sickness, There being no ev1denee
mitigating any of the defendant’s acts, it does seem that thele is not one pd.l tlele of
“either law or evidence on which to hang the verdict and _]ud(rment in tl]lS case.

The eourt should have glven the instruction asked by plamnﬁ" for if, from the lang.
uage used, and accompanied by, looks, gestures, or other circumstances, denoting an intent
coupled with a present ability to use violence on the part of defendant, the plaintiff was
not guilty of making the first assault although he may ﬁast have struck or touched the
-person of defendant, but. had a rlghl‘, to antxcxpate defendant’s batl,ery, and this bemg a
,question of factx to be collected fxom tlxe ev1dence, was a’‘mattér for the jury to pass
upon.. The jury. might. reasonably have beﬁelred frc om all the evxdence in the case, that
the acts of the defendant was but the certain p1 relude to physical force.—See Russell on
- erimes, vol 1, page 750, note and cases cited:

The first instructiou on the part of defendant, may have mislead the jury, because it
may be read so as toleave the impression thatif plaintiff made the first assault, and
defendant acted under a justifiable apprehension of danger, that then defendant did noth-
ing more than any other prudent man would have done, assuming as true a fact of which
the jury should have been the judges.



Defendant’s second instruction was liable to the same objection, and otherwise
improper, because there was no evidence having any tendency to show that defendant
would have been justified in shooting plaintiff, however honest he might have been in his
apprehensions of a repetition of the assault already made by plaintiff, because the assault
of plaintiff, who was then in feeble health, and wholly unarmed, eould not, in any just
sense, be said to endanger defendant’s life or limb, and therefore the repetition of it could
not do so, and defendant could not justify an assault and battery likely to produce death,
to prevent the repetition of an assault of less danger to defendant, and in no way en-
dangering life or limb. The jury have no right to draw an inference wholly unsupported
by evidence.

The Defendant’s third and fourth instruction, even if such was the law, by dwelling
with so much particularity upon, and repetition of substantially the same thing, was well
calculated to lead the jury to suppose the plaintiff had not made out his case, and that it
was necessary to prove by the opinion of the witnesses that the force was excessive, in-
stead of leaving the fact of excess to he deduced from the circumstances attending the
case, as shown by the testimony.

But the plaintiff insists that the instructions are neither technieally nor substantially
correct; that under the second plea and replication the burthen of showing that the force
was justifiable was upon the defendant.

In the case of Ayres vs. Kelly, 11th Ills., the Ceurtsays that “itis insisted that under
the issue formed in this case the defense was complete on proof that the plaintiff com-
mitted the first assault,” the inference being that .he Court did not think so; if then the
defense was not. complete, whose business was it to complete it? certainly not the plain-
tiff’s. The assault being admitted by the plea, and the defense being incomplete, would
not the plaintiff be entitled to recover at least nominal damages?

The Court continues, that although some authorities favor that view, vet the better
opinion scems to be that the plaintiff may, under the replication “de injuria,” show that
defendant’s battery was excessive, the authorities cited 2 Greenleaf, Sec 95, state the law
to be that under the plea of “son assault demesne” with the replication “de injuria,” the
burthen of proving that what was done was in necessary self-defense, is upon the de-
fendant, which of course involves the necessity of showing that the force used was not
excessive, for if so, it could not be in necessary self-defense; when the defendant thus
makes out his defense the plaintiff may disprove the truth of the defense and show that the
force was excessive; but until that is done the plaintiff may rest, and plaintiff submits
that the filing of this plea, which admits the assault is not of itself a defense by simply
showing that the plaintiff committed the first assault, and shifting without more the
burthen of the proof. “A material averment of the plea is that no more force was used
than was necessary to repel the assault; if that degree of force was exceeded the aver-
ment fails, and with it the defense,” the onus of proving the material averments of the
plea is with the defendant, who must show that what was done was done in self-defense,
or that no more force was used by defendant than was necessary; the proof of the first
necessarily involves the proof of the other, as itis but the same proposition, the force
being necessary, it follows that it could not be, in legal contemplation, excessive.

JOHN DOUGHERTY i
G. S. PIDGEON, }A“f’lne? -
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SUPREME COURT,
First Grand l)ivi(@__ion.

State of Illinois, }SS

The People of the State_of Illinois,
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[ ABSTRACT. ]

Supreme Court, First Grand Division, November Term, 1864.

HIRAM BOREN, PIf,,
V8. Appeal from Pulaski.
AUGUSTUS C. BARTLESON,

This was an action of trespass vi et armis. Plaintiff helow and in this Court filed,
March 26, 1862, his declaration, with two counts, tor Assault and Battery of plaintiff,
On 26th March summons to defendant issued, and returned served.

At the April term defendant entered motion to quash writ. Cross motion to amend.
Writ amended and motion to quash overruled. On the 10th day of said term defendant
filed general demurrer, which was overrnled. Defendant ruled to plead.

On the 11th day of said term defendant filed his plea of the general issue and son
assault demesne.

To the first plaintiff joined issue to the country, and to the sccond filed the replication
RS 1
de injuria, upon which defendant joined issue, de.

The cause then continued generally.
At the April term of said Court, A. D. 1863, cause continued by plaintiff, ou affidavit.
At the September term cause again continued.

At the April term 1864 said cause coming on for trial, a Jjury was empanneled, &e., and
thereupon the plaintiff' offered the following evidence :

Geo. E. Olmstead testified that in November 1861 he was standing near the Court
House and heard the defendant call Boren, who came up, when Bartleson read a letter to
him, and then said “if you (Boren) say that is true, you are a God damned
infernal liar.” Boren then strvck at or caught Bartleson on the breast. Bartleson then
stepped back a few steps and drew a revolver and snapped it at Boren. Bartleson then
advanced on Boren and struck him over the head with the pistol. Boren came to his
knees. Both fell, Boren being under-neath. Were then seperated. Saw but one blow
with the pistol. Could not say whether Boren struck or pushed Bartleson with open
hand. At that time they were standing with a post 12 inches diameter, 4 feet high be-
tween them. Bartleson stepped back and Boren moved in an oblique direction from Bar-
tleson, then about six feet apart. The language used to Boren was the commencement of
of difficulty. Saw Boren after the fight; saw the wound on side of his head. From the
post to where they fell was about ten or twelve feet. Did not hear Boren say any thing
after the fight began.

Cross Examined.——The first words were “you are rod-damned infernal liar.” Boren
stood still until Bartleson drew his pistol. ~After Boren was strnck he canmie to his knees
first, then fell backwards. Did not recover from the first blow. Boren stepped back
when pistol was drawn.

Re-examined. The first words witness heard was Bartleson call to Boren. Did not
see Boren have any thing.

Thomas B. Worthington testifiel that himselt anl others were present.  Bartleson
came up and read a letter to Boren, and said “if you say that the statement in said letter
was true, you are a God-damned liar, or a damned stinking liar.” Boren then pushed or
struck Bartleson, who staggerad back a few steps and drew his pistol and snapped it at
Boren.  Bartleson then struck him with pistol.  While they were down Boren said wake
him away, don’t let him hurt me.  After they were parted Davidge said he had pistol, and
none of them should have it. Bartleson said dam the pistol.  Did not hear him say it had
never fooled him before. Pistol would weigh a pound or more. After the fight saw
blood running down Boren’s ¢oat. Think his hat was on when struck.
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Cross Examined. Did not hear Bartleson call Boren. Think Boren was at the post
and Bartleson in the middle of the street coming towards him. When Bartleson was ad-
vaneing with pistol, Boren said mind what you are about. When they fell Bartleson went
over him. Boren was near Court House, in leaning position and looking at Bartleson.

E. B. Watkins testified, saw Boren on two occasions after the fight—the night after.
He was in a delerinm. Plaintiff then asked witness if the day before the difficulty he had
a conversation with Bartleson about the loan of a pistol, and what Bartleson said about it.
Question objected to. Objection sustained, and plaintiff then and there excepted. Was
present at the fight. Pistol was a revolver, with a five or six inch barrel. Would weigh
two or three pounds; might weigh more.

Wm. Hathaway testified—I am a physician; was called to see Boren after the fight.
Found Boren with a bad wound on the left side of the head ; scalp swollen—wound one-
third of an inch deep and down to the bone—about the size of an eight-penny nail—seem-
ed to have been made w’th blunt instrument. A lick with such an instrument would pro-
duce an irregular fracture. Boren had high fever. Plaintiff’s illness lasted several
months. He paid me one dollar for my visit.

Cross Examined. Did not see any other wound on the head. Recommended linament

and some constitutional treatment. S

H. D. Riddle testified.—I am a physician. Visited Boren after the difficulty. Found
him with a good deal of fever and a wound just above the left ear, half an inch long and
as deep—scalp swollen. Was inflicted by some blunt instrument. Boren had high fever
and complained of pain in the head and body, and general indisposition. I recommen-
ded sending for Dr. Bratton of Vienna. Consulted with Dr. Bratton, who borrowed a
probe from me. Hound slight depression of the skull. The depression of the skull from
a blow often produces extravasation of blood and inflammation, and is dangerous. Boren
paid me eighteen dollars for my services.

Oross Examined. Borven had been unweli before the difficulty with a bilious attack.
Think the fever Boren had excited by the wound.

Frank Boren testified—Was in Cairo at time of difficulty. Came up the next day.
Saw Boren at his house, in bed, confined trom a wound on his head. It was three months
before he was able te get about. Ilis general health not so good since as before the fight.
Was with plaintiff during his sickness—waited on him. He complained of his head, and
passed blood and corruption through his nose for several weeks.

Cross Examined—I am not a physician; it was my opinion plaintiff was suffering from
the wound in his head. Defendant objected to witnesse’s opinion. Objection sustained,
and plaintiff excepted, ete.

yeorge Bratton deposed—I am a physician residing in Vienna. Saw plaintiff 23d Oc-
tober 1861. Had wound on left side of head from a blow with some hard sabstance, so

. as to depress and fracture the outer plate of parietal bone. Wound was not very large,

had lacerated edges, contusion and swelling round the wound. There was also fracture
of parietal bone, with depression. The danger resulting from the wound was the shock
to nervous system and inflammation. Al scalp wounds are dangerous, and particularly
wounds of the cranium. When last saw wound it had no indication of healing. Such
wounds generally require longer to heal than others. My charge for services was $25,
which Boren paid me. Boren was confined to his bed—don’t know how long.

H. M. Smith testified—I saw Boren after the difficulty with Bartleson—was in bed.
Saw his wound. Was reduced and in feeble health a long time- afterwards—looked bad
~—was formerly a strong-minded man.

Louis Jaccard testified—W as at plaintiff's house in the fall of 1861. He was in bed and
suffering from a wound on head. Was there one night, sat up with him and dressed his
head, &c. Am acquainted with Bartleson. He was clerking in a store ten years ago,
afterwards elected sheriff. Is reputed to be well off. Claims a farm in this county.



/ Cross Examined—Don’t know who Boren’s physician was.

Robert T. Calvin sworn, testified that Bartleson claims a farm of 160 acres, worth
twelve dollars and fifty cents per acre. Don’t know how much he is worth. Said to be
in good circumstances. Bartleson is now Sheriff of Pulaski County. Was Sheriff once
before, and once Deputy. Plaintiff closed.

"I'he Defendant then offered the following testimony.

James M. Davidge testified that Bartleson and several others were standing near the
Court House. Boren was passing. Bartleson called him and commenced reading a leter,
when he came to a certain part of letter, said if Boren was the author he was a damned
stinking liar. Boren then struck or pushed him back a step or two. Bartleson drew a
revolver and snapped it at Boren, and then struck him. Boren was in a stooping position
watching Bartleson as I thought, with one hand extended towards the ground. Bartle-
son advanced towards Boren. Boren said he was unable to fight defendant. I took the
pistol to A. C. Huet’s store, where I suppose it balonged. I weuld know the letter 5 think
it was written by Frank Boren, who was deputy Post Master. The substance of what
was read to Boren, was that a letter containing $8 had come to the post office to the col-
lector, and had been delivered to the person to whom it was dirvected.

Dr. IL D. Riddle testified that he was present at the time when Dr. Bratton examined
wound ; only made slight examination. Don’t think blow would have produced same
effoct if Boren had been in good heaith. Boren liad billious attack before difficulty.

g Cross Exemmed. Don’t know that Bratton made no other examination.
Defendant closed.
Plaintiff s attorney furnished defendant’s council with brief of authorities. Plaintiff’ in

concluding argument offered to read authorities cited in brief furnished defendant. Ob-
jected to. Objection sustained, and plaintiff then and there excepted, &e.

i\
s

3 = The plaintiff then asked the following instractions to the jury:

The Court instructs the jury that it is not necessary there should be a direct attempt at
violence to constitute an assault ; and that if they believe, from the evidence, that Bar-
tleson made the first assault, or that being assaunlted he used more force than was necessa-
ry to protect himself from injury, they will find for the plaintifi. Which was refused, and
plaintiff then and there excepted, &e.

The Court then gave the following instructions asked for by defendant;

The Court instructs the jury thatif they find from the evidence that Boren made the first
assault, and that Bartleson then acting under an honest apprehension of receiving serioug
bodily harm, and if he was justified, under all the circumstances, in having such appre-
hension, did nothing more than any other prudent man would have done, under the same
circumstances, ‘0 avert such impending danger, the verdict must be not guilty.

& / The Court instructs the Jury that if they find from the evidence that Boren, the plain-
tiff, made the first assault, and that afterwards the defendant, Bartleson, for the purpose
of defending himself, did nothing more than necesary, taking all the circumstances into

consideration, to prevent a repetition of the assault by Boren, the verdict must be not
guilty. :

2 ¢ The Court instructs the jury in this case that in order to entie the plaintiff to recov-
e er, he must prove all the material allegations in his declaration; and also that defendant
used more force in assaulting and beating the plaintiff than was necessary for his self-

defense, and if you believe from the evidence that the plaintiff has proved all the material

allegations charged in his declaration, and also that defendant used more force in assault-

ing and beating the plaintiff than was nccessary for defendants self-defense, you should
find for the plaintiff.
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é The Court instructs the jury that under the pleading in this case it is the law that if it
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appears from the evidence that the plaintiff made the first assault on the defendant, it
then devolves on the plaintiff to show affirmatively by evidence, that the defendant used
more force in repelling sueh assault than was necessary for his self-defense, and unless
the plaintiff in this case has offered such evidence, the jury should find the defendant not
guilty.

To the giving of each of said instructions the plaintiff then and there excepted.

And thereupon the jury returned a verdict of not guilty.

And plaintiff entered his motion for new trial. Motion overruled, and plaintiff then
and these excepted to the ruling of said Court.

ASSIGNMENT OF ERRORS.

The Court erred in refusing to admit proper testimony.

The Court erred in admi'tting improper testimony.

The Court erred in refusing instructions asked by plaintiff,

The Court erred in giving improper instractions asked for by defendant.
The Court erred in overruling plaintiff’s motion for a new trial

“The verdict was conirary to the law.

The verdict was contrary to the evidence.

JOHN DOUGHERTY, ,
G. S. PIDGEON, }A“Ome} .
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SUPREME COURT—FIRST GRAND DIVISION,

SEPTEMBER TERM, 1864.

———t > ———————— 0 i ]
e S __ARGUMENT AND BRIEF. »
HIRAM BOREN; App't. M M g

‘

V8. % Appeal from Pulaski.

AUBESRUS O DARPEESON Yua0s orco-
. This wag action of trespass vi et _armies, brought b?f appellant who was the plaintiff
betow, tosrecover @&magesr,fggmi?ql‘a;:ss,a‘;‘ilit: ‘and batidr T{)‘:f‘ﬁé:ﬁl‘a‘fﬁﬁﬁ"ﬁf""d%‘»’él?x’i‘"iiﬁd?x”
ry, the p ent,” Joss of héhith, ‘and special’

alledging the assault and battery, the | 1a\ntfff”%::(;n 1ement

damages by reason of the battery. The defendant plead the general issue, and son’
assailt. demesne;. plaintiff taken ,iys‘sue on _the”“’ﬁrsb plea, and filed replication “de injui'ia”-'
to sécond plea. - Trial by jury and verdict “not guilty.” On the trial, the court refused”
to:permit the piaintiff to, show the previous preparation and intention on the part of
defendant, to provoke an assault and his desua to use a deadly weapon. The prepara--
tion and declarations having been followed at the first interview with the plaintiff, by
the matter in controversy, constituted,a: part of. the res gestae of that transaction. and for
that reason admissable, but also because such evidence was pertinent to the question as to
the excess ot force. : ' :

The testimony of Olmstead, et al, show: that at the time of defenduut’s applying one
of the most offensive. epithets. kngwn, to - the plaintiffi; that plaintiff threw out his hand
and #ither struck or caught the defendant in.the hrg:;ss,,aud there was no farther effort to
injure defendant, but that defendant then slcppgd,l‘;f}c}g S_u‘ﬂi_cicl‘itl'y‘fai‘ to have fiee use of
his‘hands=—dvew his revolves, presenting. angd s,nap]._);ing,jt‘ at plgiriiﬁﬁ'. The pIninti’ﬁ_‘
rétfeating in anoblique direetion, defendant 'phcuv{ldvanc‘ed!and struck plaintiff over the
head with the revolver, without any reasonable cause to suppose his life or limbs in dan-
ger., ‘When advancing, the plaintiff saigd to.him ‘‘he was wunable to fight;” and when
strack and knoeked down, called to, have him taken off. | The,g'w'ldt,énce shows that defen-
dant acted solely for the purpose of gratifying his passions, and the pre-conceived
puipose of killing the plaintiff; who owes his lifc.to the providential circumstance of the
pistoinot bursting the cap. The evidence  also shows that plaintiff was in feeble healtlt
andisuffering from disease at the time-of th»e‘ assanlt, a circ‘um'svtance giving a still rﬁ_o‘ré
aggravated character to defendant’s batgery, and by reason ,_Whei'_e_pf, plaintiff was confined
to his bed, and in a very eritical condition, for several months, and paid over $40 for med-
fical-attendance in consequence of his wounds and sickness. There being no evidence
‘mitigating any of the defendant’s. acts, it does. seem that there is not one particle of
seither law or evidence on which to hang the verdict and judgment in'this case. -

- . The court should have given the instruction asked by plaintiff; for if, from the lang.
mage used, and acecompanied by looks, gestures, or other éii-;c.u‘ni_staricés', denoting an interit
-coupled with a present ability to use violence on the part of defendant, the plaintiff was
-noi guilty of making the first assault, although he may fiast have struck or touched the
person of ‘defendant, but had a right to anticipate defendant’s battery; and this being a
“question of facf§ to_he collected from, the evidence, was a matter for the jury to pass
-upon: . The jury mig,h%,;;rgg$ogz_tblywl§),ay;e' Qegleyea h?malf thﬂ‘q't_avidfz'nce‘ in the case, that
the acts of the defenddnt was but the certain _p}-éfuaé‘yo f}b}féi’c}ﬂ foree.—See Russell on
‘etimes;vol 1, page/150,mote and cases cited.’ ek S B, D B SRR RS BT e

The first instruction on the part of defendant, may have mislead the jury, because it
may be read so as toleave theimpression thatif plaintiff made the first assault, and
defendant acted under a justifiable apprelignsion of danger, that then defendant did noth-
ing more than any other prudent man would have done; assuming as truc a fact of which
the jury should have been the judges. .



Defendant’s second instruction was liable to the same objection, and otherwise
improper, because there was no evidence having any tendency to show that defendant
would have been justified in shooting plaintiff, however honest he might have been in his
apprehensions of a repetition of the assault already made by plaintiff, because the assault
of plaintiff, who was then in feeble health, and wholly unarmed, eould not, in any just
sense, be said to endanger defendant’s life or limb, and therefore the repetition of it could
not do so, and defendant could not justify an assault and battery likely to produce death,
to prevent the repetition of an assault of less danger to defendant, and in no way en-
dangering life or limb. The jury have no right to draw an inference wholly unsupported
by evidence. '

The Defendant’s third and fourth instruction, even if such was the law, by dwelling
with so much particularity upon, and repetition of substantially the same thing, was well
calculated to lead the jury to suppose the plaintiff had not made out his case, and that it
was necessary to prove by the opinion of the witnesses that the force was excessive, in-
stead of leaving the fact of excess to be deduced from the circumstances attending the
case, as shown by the testimony.

But the plaintiff insists that the instructions are neither technically nor substantially
correct; that under the second plea and replication the burthen of showing that the force
was justifiable was upon the defendant.

In the ease of Ayres vs. Kelly, 11th Ills., she Court says that “it is insisted that under
the issue formed in this case the defense was complete on proof that the plaintiff com-
mitted the first assanlt,” the inference being that the Court did not think 80 ; if then the
defense was not complete, whose business was it to complete it? certainly not the plain-
tiff’s. The assaulttbeing admitted by the plea, and the defehse being incomplete, would
not the plaintiff be entitled to recover at least nominal damages?

The Court continues, that although some authorities favor that view, vet the better
opinion seems to be that the plaintiff may, under the replication “de injuria,” show that
defendant’s battery was excessive, the authorities cited 2 Greenleaf, Sec 95, siate the law
to be that under the plea of “son assault demesne” with the replication “de injuria,” the
burtken of proving that what was done was in necessary self-defense, is upon the de-
fendant, which of course involves the necessity of showing that the force used was not
excessive, for if so, it could not be in necessary self-defense; when the defendant thus
makes out his defense the plaintiff may disprove the truth of the defense and show that the
force was excessive; but until that is done the plaintiff may rest, and plaintiff submits
that the filing of this plea, which admits the assault is not of itself a defense by simply
showing that the plaintiff committed the first assault, and shifting without more the
burthen of the proof. “A material averment of the plea is that no more force was used
than was necessary to repel the assault; if that degree of force was exceeded the aver-
ment fails, and with it the defense,” the onus of proving the material averments of the
plea is with the defendant, who must show that what was doné was done in self-defense,
or that no more force was used by defendant than was necessary; the proof of the first
necessarily involves the proof of the other, as it is but the same proposition, the force
being necessary, it follows that it could not be, in legal contemplation, excessive.

JOHN DOUGHERTY,
G. S. PIDGEON, } Altorueys.
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[ ABSTRACT. ]

Supreme Court, First Grand Division, November Term, 1864.
HIRAM BOREN, PIf,,
V8. Appeal from Pulaski.
AUGUSTUS C. BARTLESON,

This was an action of trespass vi et armis. Plaintiff below and in this Court filed,
March 26, 1862, his declaration, with two counts, tor Assault and Battery of plainsiff,
On 26th March summons to defendant issued, and returned served.

At the April term defendant en‘ered motion to quash writ. Cross motion to amend.
Writ amended and motion to quash overruled. On the 10th day of said term defendant
filed general demurrer, which was overrnled. Defendant ruled to plead.

On the 11th day of said term defendant filed his plea of the general issue and son
assault demesne.

To the first plaintiff joined issue to the country, and to the second filed the replication
de injuria, upon which defendant joined issue, &ec.

The cause then continued generally.
At the April term of said Court, A. D. 1863, cause continued by plaintiff, on affidavit.
At the September term cause again continued.

At the April term 1864 said cause coming on for trial, a jury was empanueled, &e., and

d thereupon the plaintiff oftéred the following evidence :

Geo. E. Olmstead testified that in November 1861 he was standing near the Court
House and heard the defendant call Boren, who came up, when Bartleson read a letter to
him, and then said “if you (Boren) say that is true, you are a God damned
infernal liar.”  Boren then strvck at or caught Bartleson on the breast. Bartleson then
stepped back a few steps and drew a revolver and snapped it at Boren. Bartleson then
advanced on Boren and struck him over the head with the pistol. Boren came to his
knees. Both fell, Boren being under-neath. Were then seperated. Saw but one blow
with the pistol. Could not say whether Boren struck or pushed Bartleson with open
hand. At that time they were standing with a post 12 inches diameter, 4 feet high be-
tween them. Bartleson stepped back aud Boren moved in an oblique direction from Bar-

tleson, then about six feet apart. The language used to Boren was the commencement of

of difficulty. Saw Boren after the fight; saw the wound on side of his head. From the
post to where they fell was about ten or twelve feet. Did not hear Boren say any thing
after the fight began.

Cross Examined.-~The first words were “you are God-damned infernal liar.” Boren
stood still until Bartleson drew his pistol. After Boren was strnck he canie to his knees
first, then fell backwards. Did not recover from the first blow. Boren stepped back
wlhen pistol was drawn.

Re-examined. The first words witness heard was Bartleson call to Boren. Did not
sec Boren have any thing.

Thomas B. Worthington testified that himself anid others were present.  Bartleson

“came up and read a letter to Boven, and said *if you say that the statement in said letter

was true, you are a God-damned liar, or a damned stinking liar.” Boren then pushed or
struck Bartleson, who stagaerad back a few steps and drew his pistol and snapped it at
Boren. Bartleson then struck him with pistol. W hile they were down Boren said ake
him away, don’t let him hurt me.  After they were parted Davidge said he had pistol, and
none of' them should have it. Bartleson said dam the pistol.  Did not hear him say it had
never {ooled him before. Pistol would weigh a pound or more. After the ficht saw
blood running down Boren’s coat. Think his hat was on when struck.



_

P )
2 /7
7 2
o/ AL
7, 4 47
Eilted 2
e ¥ £
2 -
) 0{

Law—=38]

ere— Lt

Cross Examined. Did not hear Bartleson call Boren. Think Boren was at the post
and Bartleson in the middle of the street coming towards him. When Bartleson was ad-
vancing with pistol, Boren said mind what you are about. 'When they fell Bartleson went
over him., Boren was near Court House, in leaning position and looking at Bartleson.

E. B. Watkins testified, saw Boren on two ocecasions after the fight—the night after.
He was in a delerium. Plaintiff then asked witness if the day before the difficulty he had
a conversation with Bartleson about the loan of a pistol, and what Bartleson said about it.
Question objected to. Objection sustained, and plaintiff' then and there excepted. Was
present at the fight. Pistol was a revolver, with a five or six inch barrel. Would weigh
two or three pounds; might weigh more.

Wm. Hathaway testified-—I am a physician; was called to see Boren after the fight.
Found Boren with a bad wound on the left side of the head ; scalp swollen—wound one-
third of an inch deep and down to the bone—about the size of an eight-penny nail—seem-
ed to have been made with blunt instrument. A lick with such an instrument would pro-
duce an irregular fracture. Boren had high fever. Plaintiff’s illness lasted several
months, He paid me one dollar for my visit.

Cross Examined. Did not see any other wound on the head. Recommended linament
and some constitutional treatment.

H. D. Riddle testificd.—I am a physician. Visited Boren after the difficulty. Found
him with a good deal of fever and a wound just above the left ear, half an inch long and
as deep—scalp swollen. Was inflicted by some blunt instrument. Boren had high fever
and complained of pain in the head and body, and general indisposition. I recommen-
ded sending for Dr. Bratton of Vienna. Consulted with Dr. Bratton, who borrowed a
probe from me. Iound slight depression of the skull. The depression of the skull from
a blow often produces extravasation of blosd and inflammation, and is dangerous. Boren
paid me eighteen dollars for my services.

Cross Examined. Boren had been unwell before the difficulty with a bilious attack.
Think the fever Boren had excited by the wound. :

Frank Boren testified—Was in Cairo at time of dificulty. Came up the next day.
Saw Boren at his house, in bed, confined trom a wound on his head. It was three months
before he was able te get abont. Iis general health not so good since as before the fight.
Was with plaintiff during his sickness—waited on him. He complained of his head, and
passed blood and corruption throngh his nose for several weeks. :

Cross Examined—I am not a physician; it was my opinion plaintiff was suffering from
the wound in his head. Defendant objected to witnesse’s opinion. Objection sustained,

and plaintiff excepted, ete.

George Bratton deposed—I am a physician residing in Vienna. Saw plaintiff 23d Oc-

tober 1861. Had wound on left side of head from a blow with some hard substance, so

as to depress and fracture the outer plate of parietal bone. Wound was not very large,
had lacerated edges, contusion and swelling round the wound. There was also fracture
of parietal bone, with depression. The danger resulting from the wound was the shock
to nervous system and inflammation.  All scalp wounds are dangerous, and particularly
wounds of the cranium. When last saw wound it had no indication of healing. Such
wounds generally require longer to heal than others. My charge for services was $25,
which Boren paid me. Boren was confined to his bed—don’t know how long.

H. M. Smith testified—I saw Boren after the difficulty with Bartleson—was in bed.
Saw his wound. Was reduced and in feeble health a long time afterwards—looked bad
—was formerly a strong-minded man.

Lquis Jaccard testified—Was at plaintiff's house in the fall of 1861. He was in bed and
suffering from a wound on head. Was there one night, sat up with him and dressed his
head, &e. Am acquainted with Bartleson. He was clerking in a store ten years ago,
afterwards elected sheriff. Is reputed to be well off. Claims a farm in this county.
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é——" Cross Examined—Don’t know who Boren’s physician was. V!

0o — 3 Robert T. Calvin sworn, testified that Bartleson claims a farm of 160 acres, worth

“ twelve dollars and fifty cents per acre. Don’t know how much he is worth.  Said to be

in good circumstances. Bartleson is now Sheriff of Pulaski County. Wa&@he’riﬁ' once
fo STk "}} A2

before, and once Deputy. Plaintifl’ closed.

"I'he Defendant then offered the following testimony.

. / ‘ James M. Davidge testified that Bartleson and several othcrsi@ﬁfu‘stgnding near the
Court House. Boren was passing. Bartleson called him and commenced reading a'leter,
when he came to a certain part of letter, said if Boren was the d.é!&hi;nhe was a damned
stinking liar. Boren then struck or pushed him back a step of two. %:rtléson drew a
revolver and snapped it at Boren, and then struck him. Boren was in a stooping position
watching Bartleson as I thought, with one hand extended towards the ground. Bartle-
son advanced towards Boren, Boren said he was unable to fight defendant. I took the
pistol to A. C. Huet’s store, where I suppose it belonged. I weuld know the letter ; think
it was written by Frank Boren, who was deputy Post Master. The substance of what
was read to Boren, was that a letter containing $8 had come to the post office to the col-
lector, and had been delivered to the person to whom it was divected.

5 % Dr. I. D. Riddle testified that he was present at the time when Dr. Bratton examined
~ wound; only made slight examination. Don’t think blow would have produced same
effect if Boren had been in good heaith. Boren liad billious attack before difficulty.

Cross Exemined. Don’t know that Bratton made no other examination.
Defendant closed.

Plaintiff's attorney furnished defendant’s council with brief of authorities. Plaintiff in
4 concluding argument offered to read authorities cited in brief furnished defendant. Ob-
jected to. Objection sustained, and plaintiff then and there excepted, &e.

The plaintiff then asked the following instructions to the jury:

The Court instructs the jury that it is not necessary there should be a direct attempt at
violence to constitute an assault ; and that if they believe, from the evidence, that Bar-
tleson made the first assault, or that being assaulted he used more force than was necessa-
ry to protect himself from injury, they will find for the plaintiff.  Which was refused, and
plaintiff then and there excepted, &e.

The Court then gave the following instructions asked tfor by defendant:

& - The Court instructs the jury that if they find from the evidence that Boren made the first
assault, and that Bartleson then acting under an honest appreheusion of receiving serioug
bodily harm, and if he was justified, under all the circumstances, in having such appre-
hension, did nothing more than any other prudent man would have done, under the same
circumstances, ‘0 avert such impending danger, the verdict must be not guilty.

, . The Court instructs the Jury that if they find from the evidence that Boren, the plain-
"~ tiff, made the first assault, and that afterwards the defendant, Bartleson, for the purpose
of defending himself, did nothing more than necesary, taking all the circumstances into
consideration, to prevent a repetition of the assault by Boren, the verdict must be not
guilty.

; . The Court instructs the jury in this case that in order to entiue the plaintiff to recov-

</ ~-¢ er, he must prove all the material allegations in his declaration; and also that defendant
used more force in assaulting and beating the plaintiff than was necessary for his self-
defense, and if you believe from the evidence that the plaintiff has proved all the material
allegations charged in his declaration, and also that defendant used more force in assault-
ing and beating the plaintiff than was nccessary for defendants self-defense, you should
find for the plaintiff.

.
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24 A ' The Court instructs the jury that under the pleading in this case it is the law that if it
appears from the evidence that the plaintiff made the first assault on the defendant, it
then devolves on the plaintiff to show affirmatively by evidence, that the defendant used
more force in repelling sueh assault than was necessary for his self-defense, and unless
the plaintiff in this case has offered such evidence, the jury should find the defendant not
guilty.

To the giving of each of said instructions the plaintiff’ then and there excepted.
/7 =/ ¢ And thereupon the jury returned a verdict of not guilty,

And plaintiff entered his motion for new trial. Motion overruled, and plaintiff then
>, 2 and these excepted to the ruling of said Court.

4
ASSIGNMENT OF ERRORS.

The Court erred in refusing to admit proper testimony.

The Court erred in admitting improper testimony.

The Court erred in refusing instructions asked by plaintiﬁ'.t‘

The Court erred in giving improper instructions asked for by defendant.
The Court erred in overruling plaintiff’s motion for a new trial.

The verdict was conirary to the law.

The verdict was contrary to the evidence.

JOHN DOUGHERTY, | pp0
@. 8. PIDGEON, p—
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