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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

AR TR NE T S 6@

JOHN HOSSACK l
297. V8.

JOHN D. CATON. |

POINTS AND AUTIIORITIES FOR APPELLEE.

Tur demurrer to the declaration was properly overruled.

Appeal.

1. There was a specific averment of performance on the part of
plaintiff below, of all the covenants by him to be performed anfecedent
to the breach by defendant below. These were all the dependent cove-
nants entered into by plaintiff below, and specific averments of perform-
ance are only necessary as to dependent covenants.

2 Gilm. 427,

3 Scam. 234.

4 Wend. 549.

1 Chitty PI. 356,

I Salk. 171.

I Peters, 455,
Harrison vs., Taylor, 3 A, K. Marshall, 168,
1 Bay, 237 and 162.

13 Georgia, 210.

& Bin, 24.

4 Wash. C. €. R. Tl4.

4 Day, 313

1 Chitty PL 325 and 368,

2. Appellants, in their first point, urge that the declaration did not al-
lege that plaintiff below had conveyed the trnst property to whomscever
the owners should direct, &c. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-

fendants below depended ; and, therefore, needed not to be averred es-
pecially.

The general averment of performance contained in the declaration was
sufficient. See cases above cited, Also,
25 Vermont, 707.
15 Ala. 824
3. The 2d point made in appellant’s Uriefis, that the declaration Wag
bad for uncertainty, and numerous cascs are cited which only show that
certainty is required in pleadings, which I am perfeetly willing to admit
but insist that ¢Aés declaration is not liable to that objection. It set;
out the contract in fall, and states specifically the breaches upon whicly
a recovery is bronght.

Abstract pages 1, 2 and 3,

4. The third point made by appellants is, that defendant Lelow had
forfeited, and was a stranger to the contrac
forfeiture.

t and sets out the clause of

9
: The Court will observe that by this clause hLe only forfeits /is interest
<n the trust property, but he is not thereby released from the payments
as they accrued. Ior ought that appears, he may have realized a large
amount of profits fromn this property while his interest lasted and before
he had paid anything, and this clause was evidently inserted to gnard
against the withdrawal of any of the covenantees just when the pay-

ments hecame due. S e

He is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments
to be made by the plaintift below.

This was necessary to protect the plaintiff below, who was about to and
did assume a heavy responsibility for the benefit of defendant and others,
and needed to be protected by forfeitures on the part of plaintiff and the
others, that should be strong enough to insure their compliance with
their covenants. The defendant below could not take advantage of his
own forfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and he alone conld
take advantage of it. :

Lapse of the time and non-performance would not avoid the contract
until Caton should have declared the forfeiture.
AMason vs. Caldire/l, 5 Gilm, 196,
Chiisman vs, Millur, 21 113, 227,
5. There is no Lill of exceptivns te show that the finding of the jury
was wrong.

No exception was taken to the finding, and no motion for a new trial
was made.

Tlhercfore, the 4th point of appellant is not well taken.

6. The amount ef damages assessed by the jury was proper. The de-
claration averred that certain amonnts of money had been paid by plain-
tifi' for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case there is no bill of exceptions preserving any instruc-
tion or exception. GLOVER, COOK & CAMPBELL,
For Appelice.







STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

AP R EHTINBER WVE5 1486 0K

JOHN HOSSACK
297. 8.

JOHN D. CATON. f

POINTS AND AUTHORITIES FOR APPELLEE.

Tur demurrer to the declaration was properly overruled.

Appeal.

1. There was a specific averment of performance om the part of
plaintiff below, of all the covenants by him to be performed anfecedent
to the breach by defendant below. These were all the dependent cove-
nants entered into by plaintiff below, and specific averments of perform-

ance are only necessary as to dependent covenants.
2 Gilm. 427.
3 Scam. 234,
4 Wend. 549,
1 Chitty Pl. 336.
1 Salk. 17].
1 Peters, 455.
Harvison vs. Taylor, 3 A. K. Mazshall, 168,
1 Bay, 237 and 162.
13 Georgia, 210.
& Bin. 24
4 Wash. C. C. R. 714
4 Duy, 313,
1 Chitty PL 225 and 368,

2. Appellanty, in their first point, urge that the declaration did not al-
lege that plaintiff below had conveyed the trust property to whomscever
the owners should direct, &c. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-

fendants below depended ; and, therefore, needed not to be averred es-
pecially.

T

l"h? general averment of performmance contained in the declaration was
sufficient.  See cuses above cited. Also,

25 Vermont, 707,
15 Ala. 824,

3. The 2d point made in appellant’s brief is
Lad for uncertainty, and numerous ¢
certainty is required in pleadings,
but insist that iz declaration is

, that the declaration Wag
ases are cited which only show that

which I am perfectly willing to admit,

not liable to that objection S
out the contraet in fall. and states sy J g

: specifically the Lreaches 1 i¢
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Abstract pages 1, 2 and 3,

. appellants is, that defendant below had
abger to the contract, and gets out the clause of

4. The third point made Ly
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forfeiture,

2

The Court will observe that by this clanse he only forfeits /s interest
én the trust property, but he is not thereby released from the payments
as they acerned. For onght that appears, he may have realized a large
amount of profits from this property while his interest lasted and before
he had pzid anything, and this clanse was evidently inserted to guard
against the withdrawal of any of the cotenantees Jjust when the pay-
ments hecame due.

He is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments
to be made by the plaintift below.

This was necessary to protect the plaintift below, who was about to and
did assume a heavy responsibility for the benefit of defendant and others,
and necded to be protected by forfeitures on the part of plaintiff and the
others, that should be strong enough to insure their compliance with
their covenants. The defendant below could not take advantage of his
own forfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and he alone conld
take advantage of it.

Lapsc of the time and non-performance would not avoid the contract
until Caton should have declared the forfeiture.
Aason vs, Caldicell, 5 Gilm, 196,
Chrisman vs. Millar, 21 115, 227.
5. There is no Lill of exceptions to show that the finding of the jury
was wrong.

No exception was taken to the finding, and no motion for a new tiial
was made.

Therefore, the £th point of appellant is not well taken.

6. The amount of damages assessed by the jury was proper. The de-
claration averred that certain amounts of money had been paid by plain-
tiff for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case there is no bill of exceptions preserving any instruc-
tion or exception. GLOVER, COOK & CAMPBELL,
Lor Appelice,







STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JOHN HOSSACK
4 (X Appeal.
JOHN D. CATON.

POINTS AND AUTHORITIES FOR APPELLEE.

Tue demurrer to the declaration was properly overruled.

1. There was a specific averment of performance on the part of
plaintiff below, of all the covenants by him to be performed anfecedent
to the breach by defendant below. These were all the dependent cove-
nants entered into by plaintiff below, and specific averments of perform-

ance are only necessary as to dependent covenants.
2 Gilm. 427.
3 Scam. 234,
4 Wend. 549.
1 Chitty Pl 356.
1 Salk. 171.
1 Peters, 435. p
Harrison vs. Taylor, 3 A. K. Marshall, 168,
1 Bay, 237 and 162.
13 Georgia, 210.
G Bin. 24,
4 Wash. C. C. R. 714
4 Day, 313.
1 Chitty PL 325 and 368,

2. Appellants, in their first point, urge that the declaration did not al-
lege that plaintiff below had conveyed the trust property to whomscever
the owners should direct, &c. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-

fendants below depended ; and, therefore, needed not to be averred es-
pecially.

m » . . .
l.h? general averment of performance coutained in the declaration was
sufficient.  Sece cuses above cited. Also,
25 Vermont, 707.
15 Ala. 824

3. The 2d point made in appellant’s Urief is, that the decl
bad for uncertainty, and numerous ¢
certainty is required in pleadings, which I am perfectly willing to admit
- . 3B . . - 4
but insist that #4és declaration is not liable to that objection. It sets

out the contract in full, and states specifically the Lreaches upon which
a recovery is bronght.

aration wag
ases are cited which only show that

Abstract pages 1, 2 and 3,

wde Ly appellants is, that defendant below had
a stranger to the contract,

4. The third point mg
torfeited, and was

il and sets ¢ Baor
forfeiture, sets out the clanse of

2

The Court will observe that by this clause lie only forfeits Lis interest
<n the trust property, but he is not thereby released from the payments
as they accrued. Tor ought that appears, he may have realized a large
amount of profits from this property while his interest lasted and before
he had pzid anything, and this clanse was evidently inserted to guard

against the withdrawal of any of the covenantecs Jjust when the pay-
ments hecame due. -

e is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments

‘to be made by the plaintifi’ belov.

This was necessary to protect the plaintift below, who was about to and
did assume aheavy responsibility for tlie benefit of defendant and others,
and needed to be protected by forfeitures on the part of plaintift and the
others, that should be strong enough to insure their compliance with
their covenants. The defendant below could not take advantage of his
own forfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and Le alone conld
take advantage of it

Lapse of the time and non-performance wounld not avoid the contract
until Caton should have declared the forfeiture.
Jaszon vs. Caldirc?l, 5 Gilm, 196.
Cheisman vs. MUiller, 21 111, 227,
5. There is no bill of exceptions to show that the finding of the jury
was wrong.

No exception was taken to the finding, and no motion for a new trial
was made.

Therefore, the 4th point of appellant is not well taken.

6. The amount of damages assessed by the jury was proper. The de-
claration averred that certain amonnts of money had been paid by plain-
tifl' for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case there is no bill of exceptions preserving any instruc-
tion or exception. GLOVER, COOK & CAMPBELL,
142,;. -l/l' .4,/11.‘:







STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL THRM., 1560,

JOLIN HOSSACK
AL vS

8. Appeal.
JOIIN D. CATON.

POINTS AND AUTHORITIES FOR APPELLEL.
Tux demurrer to the declaration was properly overrnled.

1. There was a specific averment of performance on the part of
plaintifi' below, of all the covenants by him to be performed antecedent
to the breach by defendant below. These were all the dependent cove-
nunts entered into by plaintiff below, and specific averments of perform-

ance are only necessary as to dependent covenants.
2 Gilm. 427,
3 Seam. 234
4 Wend. 549
1 Chitty PL 356.
1 Salk. 171.
I Peters, 459.
Harrison vs. Taylor, 3 A. K. Marshall, 168,
1 Bay, 237 and 162.
13 Georgia, 210.
G Bin, 24. .
4 Wash. C. C. R. 714
4 Day, 313.
1 Chitty PL 325 and 368,

2. Appellants, in their first point, urge. that the declaration did not al-
lege that plaintiff below had conveyed the trnst property to whomsoever
the owners should direet, &c. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-

fendants below depended ; and, theretore, needed not to be averred es-
pecially.

: : A .
The general averment of performance coutained in the declaration was
snfficient. See cases above cited. Also,

25 Vermont, 707.
15 Ala. 824,

3. The 2d point made in appellant’s briefis, that the declaration w
bad for uncertainty, and numnerous cases are cited w
cert:flu%y is requi:.'ed in pleadings, which I am perfectly willing to admit,
but insist that #4és declaration is not liable to that objection. It sets

out the contract in full, : ates ifi
e contract in full, and states specifically the breaches upon whicl
a recovery is bronght,

dg
hich only shiow that

Abstract pages I, 2 and 3.

4. The third point made Ly

forfeited, and was a strangor {
forfeiture.

appellants is, that defendant elow had

o the contract, and sets out the clause of

2

The Court will observe that by this clause he only forfeits %is interest
in the trust property, but he is not thereby released from the payments
as they acerued. I'or ought that appears, he may have realized a large
amount of profits from this property while his interest lasted and before
he had peid anything, and this clanse was evidently inserted to guard
against the withdrawal of any of the covenantees just when the pay-
ments hecame due.

e is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments
to be made by the plaintift’ below.

This was necessary to protect the plaintift below, who was about to and
did assume aheavy responsibility for the beuefit of defendant and others,
and necded to be protected by forfeitures on the part of plaintiff and the
others, that should be strong enough to insure tlicir ¢ompliance with
their covenants. The defendant below could not take advantage of this
own forfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and he alone conld
take advantage of it.

Lapse of the time and non-performance would not avoid the coptract
until Caton shounld have declared the forfeiture.
Jason vs. Caldieell, 5 Gilm, 196,
Chiisman vs. Iillar, 21 111 227,
5. There is no bill of exceptivus to show that the finding of the jury
was wrong.

No exception was taken to the finding, and no motion for a new trial
was made.

Therefore, the 41l point of appellant is not well taken.

6. The amount of damages assessed by the jury was proper. The de-
claration averred that certain amounts ot money had been paid by plain-
tiff for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case there is no bill of exceptions preserving any instruc-
tion or exception. GLOVER, COOK & CAMPBELL,
Lor Appelice,







STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRITL, THRM., 1360,

JOUN HOSSACK )
: . Appeal.
JOHN D. CATON. §

POINTS AND AUTHORITIES FOR APPELLEE.
Tre demurrer to the deelaration was properly overrnled.

1. There was a specific averment of performance on the part of
plaintiff below, of all the covenants by him to be performed anfecedent
to the breach by defendant below. These were all the dependent cove-
nants entered into by plaintiff below, and specific averments of perform-
ance are only necessary as to dependent covenants.

2 Gilm. 427,

3 Scam. 234,

4 Wend. 549.

1 Chitty Pl 356.

1 Salk. 171

1 Peters, 455.
Harrisonvs. Taylor, 3 A. K. Marshall, 168
1 Bay, 237 and 162.

13 Georgia, 210.

6 Bin. 24.

4 Wash. C. C. R. 714

4 Day, 313.

1 Chitty PL 325 and 368,

2. Appellants, in their first point, nurge that the declaration did not al-
lege that plaintiff below had conveyed the trnst property to whomsoever
the owners should direct, &e. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-
fendants below depended ; and, theretore, needed not to be averred es-

pecially.

The general averment of performance coutained in the declaration was
sufficient.  See cases above cited. Also,
25 Vermont, 707.
15 Ala. 824
3. The 2d point made in appellant’s brief is, that the declaration Wag
bad for uncertainty, and numerous cases are cited which only show that
certainty is required in pleadings, which I am perfectly willing to admit,
but insist that 747s declaration is not liable to that objection. It sets
out the contract in full, and states specifically the breaches upon which
a recovery is bronght.

Abstract pages 1, 2 and 3.

4. The third point made by appellants is, that defendant Lelow had

f‘f)l'fl(:‘:’.cd, and was a stranger to the contract, and sets out the clause of
forfeiture.

2

The Court will observe that by this clause he only forfeits Zis interest
in the trust property, but he is not thereby released from the payments
as they accrued. For ought that appears, he may have realized a large
amount of profits from this property while his interest lasted and before
he had peid anything, and this clanse was evidently inserted to guard
against the withdrawal of any of the covenantces just when the pay-

_ ments became due.

IIe is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments
to be made by the plaintiff’ bLelow.

This was necessary to protect the plaintiff below, who was about to and
did assume aheavy responsibility for the benefit of defendant and others,
and needed to be protected by forfeitures on the part of plaintift and the
others, that should be strong enough to insure their compliance with
their covenants, The defendant below could not take advantage of his
own furfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and he alone conld
take advantage of it.

Lapse of the time and non-performance would not avoid the contract
until Caton should have declared the forfeiture.
Mason vs, Caldiesll, 5 Gilm, 196,
Chréeman vs, Miller, 21 111, 227,
5. There is no Lill of exceptivns to show that the finding of the jury
was wrong.

No exception was taken to the finding, and no motion for a new trial
was made.

Therefore, the 4th point of appellant is not well taken.

6. The amount of damages assessed by the jury was proper. The de-
claration averred that certain amounts of money had been paid by plain-
tiff for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case there is no bill of exceptions preserving any instruc-
tion or exception. GLOVER, COOK & CAMPBELL,
Lor Appeliee,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM L &56O:

JOHN HOSSACK
297, vs. Appeal.
JOHN D. CATON.

POINTS AND AUTHORITIES FOR APPELLEE.
Tue demurrer to the declaration was properly overrnled.

1. There was a specific averment of performance on the part of
plaintiff below, of all the covenants by him to be performed antecedent
to the breach by defendant below. These were all the dependent cove-
nants entered into by plaintiff below, and specific averments of perform-

ance are only necessary as to dependent covenants.
2 Gilm. 427.
3 Scam. 234.
4 Wend. 549.
1 Chitty PL 356.
1 Salk. 171.
1 Peters, 455.
Harrisonvs. Taylor, 3 A, K. Maxshall, 168.
1 Bay, 237 and 162.
13 Georgia, 210.
6 Bin. 24.
4 Wash, C. C. R. T14
4 Day, 313
1 Chitty PL 325 and 368,

2. Appellants, in their first point, urge that the declaration did not al-
lege that plaintiff below had conveyed the trnst property to whomscever
the owners should direct, &c. The Court will observe that these were
not conditions precedent upon which the payment of the money by de-
fendants below depended ; and, therefore, needed not to be averred es-

pecially.
The general averment of performance contained in the declaration was
sufficient. Sce cases above cited. Also,
25 Vermont, 707.
15 Ala. 824
3. The 2d point made in appellant’s briefis, that the declaration wag
bad for uncertainty, and numerous cases are cited which only show that
certainty is required in pleadings, which I am perfectly willing to admit,
but insist that this declaration is not liable to that objection. It sets
out the contract in full, and states specifically the breaches upon which
a recovery is bronght.

Abstract pages 1, 2 and 3.

4. The third point made Ly appellants is, that defendant Lelow had

forfeited, and was a stranger to the contract, and sets out the clause of
forfeiture.

2

The Court will observe that by this clause he only forfeits iz interest
<n the trust property, but he is not thereby released from the payments
as they accrned.  For ought that appears, he may have realized a large
amount of profits from this property while his interest lasted and before
he had pzid anything, and this clanse was evidently inserted to gnard
against the withdrawal of any of the covenantees just when the pay-
ments hecame due.

He is only declared to be a stranger to the contract so far as an inte-
rest in the property is concerned, while he is still held for the payments
to be made by the plaintiff’ below.

This was nccessary to protect the plaintiff below, who was about to and
did assume a heavy responsibility for the benefit of defendant and others,
and necded to be protected by forfeitures on the part of plaintiff and the
others, that should be strong enough to insure their compliance with
their covenants. The defendant below could not take advantage of his
own forfeiture in any case, but is bound by the original covenants. The
forfeiture was inserted for the benefit of plaintiff, and he alone conld
take advantage of it.

Lapse of the time and non-performance wounld not avoid the contract
until Caton should have declared the forfeiture.

Mason vs. Caldiecl?, 5 Gilm, 196,
Cheisman vs. Uillur, 21 111, 227,

5. There is no Lill of exceptions to show that the finding of the jury
was wrong.

No exceptien was taken to the finding, and no motion for a new trial
was made.

Tliercfore, the £th paint of appellant is not well taken.

6. The amount of damages assessed by the jury was proper. The de-
claration averred that certain amounts of money had been paid by plain-
tiff for defendant, which defendant had contracted to refund and had
failed to do. The judgment was for the amounts with interest.

7. In next case therc is no bill of exceptions preserving any instrue-
tion or exception. GLOVER, COOK & CAMPBELL,
: Lor A ppellee,







STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

JOHN HOSSACK,
V8. Appeal.
JOHN D. CATON.

POINTS AND AUTHORITIES OF APPELLANT.

Tue demurrer to declaration ought to have been sustained, be-
cause :

1st. The general averment of performance¢ on part of plain-
tiff is not sufficient, under the covenant, to make a conveyance
of the trust property to whomsoever the ownexs should direct,
and the covenant to make calls for assessments, there being no
specific averments of performance of the above on the part of

Caton.
Byrue vs. MeNulty, 2 Gil. 427,

2d. The declaration is bad for uncertainty.

1 Chitty Pl. 233, 234.

Stephens Pl 152.

Murply vs. Summervell, 2 Gil. 360
Gould PL 175, Sec. 12, 13.
Gould Pl. 181, See. 25-6.

3d. Raymond having forfeited, he was a stranger to the con-
tract, as per the clause, reading:

“ And io case any of the parties of the second part shall fail
to make said payments promptly at the time or times appointed,
he shall forfeit, and does hereby abandon, relinquish, all right
and interest both legal and equitable of, in, and fo said property,
and shall be as much a stranger thereto as if he had not been a
party hereto,” and no cause of action existed against him.

4th. The finding of the jury was not warranted by, but was
clearly against the evidence.

5th. The appellee was only entitled to nominal damages.

0. C. GRAY,
For Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

JOHN HOSSACK,
V8. Appeal.
JOHN D. CATON.

POINTS AND AUTHORITIES OF APPELLANT.

Tue demurrer to declaration ought to have been sustained, be-
cause :

1st. The general averment of performanced on part of plain-
tiff is not sufficient, under the covenant, to make a conveyance
of the trust property to whomsoever the owners should direct,
and the covenant to make calls for assessments, there being no
specific averments of performance of the above on the part of

Caton.
Byrxe vs. MeNulty, 2 Gi). 427,

2d. The declaration is bad for uncertainty.
1 Chitty Pl. 233, 234.
Stephens PL 152
Mrphy vs. Summervell, 2 Gil. 360
Gould PL 175, Sec. 12, 13.
Gould PL 181, See. 25-6.

3d. Raymond having forfeited, he was a stranger to the con-
tract, as per the clause, reading:

« And ip case any of the parties of the second part shall fail
to make said payments promptly at the time or fimes appointed,
he shall forfeit, and does hereby abandon, relinquish, all right
and interest both legal and equitable of, in, and fo said property,
and shall be as much a stranger thereto as if he had not been a
party hereto,” and no cause of action existed against him,

4th. The finding of the jury was not warranted by, but was
clearly against the evidence.

5th. The appellee was only entitled to nominal damages.

0. C. GRAY,
For Appellant,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

JOHN HOSSACK,
V8. Appeal.
JOHN D. CATON.

" POINTS AND AUTHORITIES OF APPELLANT.

Tur demurrer to declaration ought to have been sustained, be-
cause :

1st. The general averment of performanceg on part of plain-
tiff is not sufficient, under the covenant, to make a conveyance
of the trust property to whomsoever the owners should direct,
and the covenant to make calls for assessments, there being no
specific averments of performance of the above on the part of

Caton.
Byrne ¥s. MeNully, 2 Gi). 427,

9d. The declaration is bad for uncertainty.
1 Chitty Pl 233, 234,
Stephens PL 152,
Murphy vs. Summervell, 2 Gil. 360
Gouwld PL 175, Sec. 12, 13.
Gould PI. 181, Sec. 25-6.

3d. Raymond having forfeited, he was a stranger to the con-
tract, as per the clause, reading:

«“ And ip case any of the parties of the second part shall fail
to make said payments promptly at the time or times appointed,
he shall forfeit, and does hereby abandon, relinquish, all right
and interest both legal and equitable of, in, and to said property,

and shall be as much a stranger thereto as if he had not been a
party hereto,” and no cause of action existed against him,

4th. The finding of the jury was nof warranted by, but was
clearly against the evidence.

5th. The appellee was only entifled to nominal damages.

0. C. GRAY,
For Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM. 1860.

JOHN HOSSACK,
V8. Appeal.
JOHN D. CATON.

POINTS AND AUTHORITIES OF APPELLANT.

Tar demurrer to declaration ought to have been sustained, be-
cause :

Ist. The general averment of performance§ on part of plain-
tiff is not sufficient, under the covenant, to make a conveyance
of the trust property to whomsoever the owners should direct,
and the covenant to make calls for assessments, there being no
specific averments of performance of the above on the part of

Caton.
Byrue vs. MeNulty, 2 Gil. 427,

9d. The declaration is bad for uncertainty.

1 Chitty Pl. 233, 234.

Stephens PL 152.

Murphy vs. Summervell, 2 Gil. 360
Gould PL 175, Sec. 12, 13.
Gould Pl 181, Sec. 25-6.

3d. Raymond having forfeited, he was a stranger to the con-
tract, as per the clause, reading:

« And ip case any of the parties of the second part shall fail
to make said payments promptly at the time or times appointed,
he shall forfeit, and does hereby abandon, relinquish, all right
and interest both legal and equitable of; in, and to said property,
and shall be as mucl a stranger thereto as if ke had not been a
party hereto,” and no cause of action existed against him.

4th. The finding of the jury was not warranted by, but was
clearly against the evidence.

5th. The appellee was only entitled to nominal damages.

0. C. GRAY,
For Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

AP RIEE : THRR M, 1.860.

Appeal from La Salle Co.
Circuit Court.

JOHN HOSSACK Appellant,
8.
JOHN D. CATON, Appellee. }

ABSTRACT OF RECORD.

Svamntoxs issued on the 30th day of May, . . 1859, in usual form, and
2 regularly returned.

Page of Ree.

2t 13 Declaration in substance as follows :

John D. Caton, plaintiff' in this suit, by Glover & Cook, his attorneys,
complains of John Ilossack, defendant, summoned, &e., of a plen
of covenant broken, for that whereas heretofore, to wit, on the 20th day
of October, A. p. 1857, at Ottawa, to wit, in the county of La Salle, a
certain Articles of Agreement were then and there made and entered
into by and between the said plaintiff, of the one part, and the said de-
fendant, of' the other part, under their hands and seals, which said arti-
cles of agreement were and are in substance as follows:

ArrioLes or AGreeMENT, made and entered into this 20th day of Octo-
“ber, 1858, by and between John D. Caton, party of the first part, and J.
Dean Caton, John Hossack aund others, parties of the sceond part,

‘Wirxesserz : That the said purty of the first part shall purchase, at the

" assignees’ sale, the Ottawa Starch Factory and its fixtures and appurte-
nances, in trust for himself and the said parties of the second part, in the
proportion that the stock in the Ottawa Starch Company which each now
holds and owns bears to the whole amount of paid up stock, which is held
and owned by all of the parties hereto speecified, as follows j that is to
say, the said John D. Caton hold one hundred shares of said stock, and
said John Hossack twelve and one-half shares, (and otlier persons hold
shares of said stock;) and such trust is hereby expressly declared in the
proportion and in favor of the parties aforesaid, and the said parties of
the second part do severally and respectively, each for himself, hereby
agree to and with the the said party of the first part, to pay upon the
exccution of these presents, ten (10) per cent. on the amount ot said stock
held by him towards his proportion of the purchase money of said pro.
perty, and afterwards to pay lis proportion of the purchase money accor-
ding to his proportion of interest in said trust estate, at the times respec-
tively when, by the terms of said sale, said trustee shall be required to
ray for said purchase; and in case any of said porties of the second part
shall fail to make said payments promptly, at the time or times appointed,
e shall forfeit, and does hereby abandon, reiingnish all right and inter-
cst, both legal and equitable, of, in, and to said property, and shall be
as much a stranger thercto as if ho had not been party hereto, and the
interest thus forfeited and abandoned shall go to the other parties hore-
to in the proportioun of the interest which each one hold in the remainder
of said property ; and cach one shall immediately, on the call of the party
of the first part, pay to the said party of the first part his proportion as
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aforesaid of the payment which the defaulting party lad agreed to but
failed to pay. A failure to meet this last named call shall forfeit only
the interest on which this call is made, and the interest thus forfeited
shall go to the other parties hereto in the same, who will pay all the calls
made upon them under this agreement in the same ratio and upon the
same principle as before stated. Said party of the first part shall, in the
first instance bid for said property the sum of forty-five thousand dol-
lars, and if there shall be any higher bids for said property, he shall run
the same up to such sum as he shall be instructed to do by a committee
to be appointed by the parties hereto for that purpose, if need be to se-
cure the purchase. After said property shall be purchased as aforesaid,
the owners thereof shall, it such a charter shall be procured, be incorpo-
rated by an act of the legislature of Illinois ; said charter to be approved
and adopted by a majority in interest of the equitable owners of said
property, and the said trustee shall execute said trust by conveving said
property to said corporation, or said party of the first part shall exeente
said trust by conveying said property to such party or parties as shall be
appointed and directed by a majority in interest of' the equitable owners
of said property. Uutil said corporation shall be created and said con-
veyance made to it, or until said property shall be conveyed to other par-
ty or parties in pursnance of the appointment of a majority in interest of
said owners as above provided, the affairs of this concern shall be man-
aged Ly three managers, who shall be chosen by a majority in interest
of the parties hereto or their assigns, who shall appoint one of their num-
ber as the acting manager ot the affairs of the said concern. Aund what-
ever funds the said managers shall require to carry on the business of
said concern shall be contributed by each of the parties hereto or their
t1s8:igus, in the propartions of interest leld by each. A call for said
funds shall be inade by said managers at a meeting of said owners ealled
by them by leaving a written or printed notice thercot at the Post Office
in Ottawa, addressed to each party at his usual place of residence if
known, and it not, addressed to him at Ottawa, at least twenty days Dbe-
fore said call shall be payable, and in case any party shall fail to make
payment of said call or calls at the time or times thus appointed, then
the interest of the party thus in default shall be forfeited and the samo
is hereby abandoned to the other parties who will pay these ealls, the
same and upon the principle as is hereinbefore provided in case of non-
payment of instaiments for the purchase mcney of said property. Sub-
scriptions to this contract shall be closed at five of the clock the after-
noon of the twentieth (20th) day of October, 1858.

In witness wlhereof the parties havehereunto in duplicate, interchange-

ablyset their hands and seals, the day and ydar aforesaid.

Signed, One ITundred J. D. CATON, [SEAL.]
Twelve and one-half Shares JOIIN ITOSSACI, [star.]
and thirty others,

As by said articles of agreement now here bronght inte Court, and ref-
erence being thereto had, will more fully and at large appear, and tle
raid plaintiff avers that he did, in pursnance of said articles of agree-
ment, on the 20th day of October, A. D. 1858, purchase at the assignce’s
sale at the Ottawa Starch Factory and its fixtures and appurtenances, for
TForty five Thousand Dollars upon the terms hereinafter expressed, in
trust for himself and the said parties of the sccond part in said articles ot
agreement mentivned.  And the plaintiff further avers that he hath well
and traly kept, performed and fulfilled ail and singnlar the covenants
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and agrcements in the said articles of agreement mentioned on his part
and behalf to be done and performed. And the plaintift further avers
that by the terms of said purchase the said plaintiff was to and did pay

for said Ottawa Starch I"actory and its fixtures and and appurtenances,

the sum of Eleven Thousand Two Iundred and Fifty Dollars upon the

said day of said purchase, and the sum of Sixteen Thousand Eight

IMundred and Soventy-five Dollars three months after the day of said

purchase, and the sum of Sixteen Thousand Eight ITundred and Seventy-

five dollars six mouths after said day of purchase, which said times have
long since elapsed ; and the plaintift further avers that the proportion
which said defendant was by the terms of said agreement, and by said
sale required to pay to said plaintiff was and is the sum of Five
Hundred and Fifty-nine dollars and thirty-seven cents, of which said
sum, the sum of One ITundred and Twenty-five dollars was due and pay-
able on the day of the exccution of said agreement. Nine dollars and
thirty-seven cents was due and payable on the 20th day of Octo-
ber, A. D. 1858; the sum of Two IIundred dollars became and
was due and payable on the 25th day of January, A. D. 1859 ; and the

suin of Two ITundred and Twenty-five dollars became and was due and
payable on the 25th day of April, A. D. 1859 ; and the plaintiff avers that
said defendant has never paid to said plaintiff the said sum of Nine.
dollars and thirty seven cents aforesaid, nor the said sum of Two IIun-
dred dollars, nor the said said sum of Two Hundred and Twenty-five

dollars, the same then and there being said defendant’s proportion ot

the purchase money, and that defendant, though requested, refused and

neglected to pay, and still refuses, &e.

Rules to plead.

Defendant files a general demurrer.

Court overrules demurrer.

Defendant abides by his demurrer, and judgment entered on same.
Assessment of damages by jury.

Motion by defendant to sct aside inquest and motion overruled.
Judgment on inquest and appeal taken.

Instruction asked for by defendant and refused by the Court.

Assignment of Errors.

The said appellant by O. C. Gray his Attorney, assigns for error in said
Record, the following :

1st. The Court erred in overruling defendant’s demurrer to plaintiff’s
declaration.

2d. Also in refusing defendant’s instrnetion.

3d. In overruling motion of defendant below to set aside the inquest.
0. 0. GRAY,
Attorney’s for Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

Circuit Court.

JOHN HOSSACK Appellant, }Appeal From L Salls Co.
28.
JOHN D. CATON, Appellee.

ABSTRACT OF RECORD.

Page of Ree. g nions issued on the 30th day of May, A.D. 1859, in usual form, and
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regularly returned.

Declaration in substance as follows :

John D. Caton, plaintiff in this suit, by Glover & Cook, his attorneys,
complains of John Hossack, defendant, summoned, &ec., of a plea
of covenant broken, for that whereas heretofore, to wit, on the 20th day
of October, A. n. 1857, at Ottawa, to wit, in the county of La Salle, a
certain Articles of Agreement were then and there made and entered
into by and between the said plaintiff, of the one part, and the said de-
fendant, of the other part, under their hands and seals, which said arti-
cles of agreement were and are in substance as follows:

ArtioLss or AcreemesT, made and entered into this 20th day of Octo-
Der, 1858, by and between John D. Caton, party of the first part, and J.
Dean Caton, John Hossack and others, parties of the sccond part,

Wrrsnsseri: That the said party of the first part shall purchase, at the
assignees’ sale, the Ottawa Starch Factory and its fixtures and appurte-
nances, in trust for himself and the said parties of the second part, in the
proportion that the stock in the Ottawa Starch Company which each now
liolds and owns bears to the whole amount of paid up stock, which is held
and owned by all of the parties hereto specified, as follows; that is to
say, the said John D. Caton hold cne hundred shares of said stock, and
said John Ilossack twelve and one-half shares, (and other persons hold
shares of said stock;) and such trust is hereby expressly declared in the
proportion and in favor of the parties aforesaid, and the said parties of
the second part do severally and respectively, each for himself, hereby
agree to and with the the said party of the first part, to pay upon the
exccution of these presents, ten (10) per cent. on the amount of said stock
held by Liim towards his proportion of the purchase money of said pro.
perty, and afterwards to pay his proportion of the purchase money accor-
ding to his proportion of interest in said trust estate, at the times respec-
tively when, by the terms of said sale, said trustee shall be required to
pay for said purchase ; and in case any of said porties of the second part
shall fail to make said payments promptly, at the time or times appointed,
he shall forfeit, and does hereby abandon, relinguish all right and inter-
cst, both legal and equitable, of, in, and to said property, and shall be
as much a stranger thercto as it ho had not been party liercto, and the
interest thus forfeited and abandoned shall go to tho other parties here-
to in the proportion ot the interest which each one hold in the remainder
of said property ; and each one shall immediately, on the call of the party
of the first part, pay to the said party of the first part his proportion as
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aforesaid of the payment which the defaulting party had agrecd to but
failed to pay. A failure to meet this last named call shall forfeit only
the interest: on which this call is made, and the interest thus forfeited
shall go to the other parties hereto in the same, who will pay all the calls
made upon them under this agreement in the same ratio and upon the
same principle as before stated. Said party of the first part shall, in the
first instance bid for said property the sum of forty-five thousand dol-
lars, and if there shall be any higher bids for said property, he shall run
the same up to such sum as he shall be instructed to do by a committee
to be appointed by the parties hereto for that purpose, if need be to se-
cure the purchase. After said property shall be purchased as aforesaid,
the owners thereof shall, it such a charter shall be procured, be incorpo-
rated Ly an act of the legislature of Illinois; said charter to be approved
and adopted by a majority in interest of the cquitable owners of said
property, and the said trustee shall execute said trust by conveving said
property to said corporation, or said party of the first part shall execute
said trust by conveying said property to such party or parties as shall be
appeinted and directed by a 1aajority in interest of the equitable owners
of said property. Uutil said corporation shall be created and said con-
veyance made to it, or until said property shall be conveyed to other par-
ty or parties in pursnance of the appointment of a majority in interest of
said owners as above previded, the affairs of this conecern shall be man-
aged by three managers, who shall be «chosen by a majority in interest
ot the parties liereto or their assigns, who shall appoint one of their num-
ber as the acting manager of the affairs«of the said concern.  Aud what-
ever funds the said managers shall require to carry on the business of
said concern shall be contributed by each of the parties hereto, or their
#8:igns, in the propartions of interest held by each. .\ .call for said
funds shall be mnade by said managers at a meeting of said owners called
by them by leaving a swritten or printed notice thereof at the Post Office
in Ottawa, addressed to each party at his usual place of residence if
known, and if not, addressed to him at Ottawa, at least twenty days De-
fore said call shall be payable, and in case any party shall fail to make
payment of said call or calls at the time or times thus appointed, then
the interest of the party thus in defaunlt shall be forfeited and the samo
is hereby abandoned to'the other parties who will pay these ealls, the
same and upon the principle as is hereinbefore provided i case of non-
payment of instaiments for the purchase mcney of said property. Sub-
seriptions to this contract shall be closed at five of the .clock the after-
noon of the twentieth (20th) day of October, 1858.

In witness whereof the parties haveihereunto in duplicate, interchange-

ably set their hands and seals, the day and year aforesaid.

Signed,  One Hundred J. D. CATON, [sEAL.]
Twelve and one-half Shares JOIIN ITIOSSACK, [srar.]
and thirty others,

As by said articles of agreement now here brought inte Court, and ref-
erence being thereto had, will more fully and at large appear, :and the
raid plaintiff avers that he did, in pursnance of said articles of agree-
ment, on the 20th day of October, A. ID. 185, purchase at the assignee’s
sale at the Ottawa Starch Factory and its fixtures and appurtenances, for
Forty-five Thousand Dollars upon the terms hereinafter expressed, in
trust for himself and the said parties of the second part in said articlesof
agreement mentivned. And the plaintiff farther avers that he hath well
and traly kept, performed and fulfilled all and singular the ovienants
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wpe of Rec. and agreements in the said articles of agreement meationed on his part

and behalf to be done and performed. And the plaintiff' further avers
that by the terms of said purchase the said plaintift was to and did pay
for said Ottawa Starch Iactory and its fixtures and and appurtenances,
the sum of Eleven Thousand Two IIundred and Fifty Dollars npon the
said day of said purchase, and the suim of Sixteen Thounsand Eight
Iundred and Seventy-five Dollars three months after the day of said
purchase, and the sum of Sixteen Thousand Eight ITundred and Seventy-
five dollars six mouths after said day of purchase, which said times have
long since elapsed ; and the plaintiff further avers that the proportion
which said defendant was by the terms of said agreement, and by said
sale required to pay to said plaintiff was and is the sum of Iive
IIundred and Fifry-nine dollars and thirty-seven cents, of which said
sum, the sum of One ITundred and Twenty-five dollars was due and pay-
able on the day of the execution of said agreement. Nine dollars and
thirty-seven cents was due and payable on the 20th day of Octo-
ber, A. D. 1858; the sum of Two IIundred dollars became and
was due and payable on the 25th day of January, A. D. 1859 ; and the
sumn of Two Hundred and Twenty-five dollars became and was due and
payable on the 25th day of April, A. D. 1859 ; and the plaintift avers that
said defendant has never paid to said plaintiff the said sum of Nine
dollars and thirty seven cents aforesaid, nor the said sum of Two Hun-
dred dollars, nor the said said sum of Two Hundred and Twenty-five
dollars, the same then and there being said defendant’s proportion of
the purchase money, and that defendant, thongh requested, refused and
neglected to pay, and still refuses, &e.

Rules to plead.

Defendant files a general demurrer.

Court overrules demurror.

Defendant abides by his demurrer, and judgment entered on same.
Assessment of damages by jury.

Motion by defendant to set aside inquest and motion overrnled.
Judgment on inquest and appeal taken.

Tnstruection asked for by cefendant and refused by the Court.

Assignment of Errors. v

The said appellant by O. C. Gray his Attorney, assigné for error in said
Record, the following :

1st. The Court erred in overruling defendant’s demurrer to plaintift’s
declaration.

2d. Also in refusing defendant’s instruetion.

3d. In overruling motion of defendant below to set aside the inquest.
0. C. GRAY,
Attorney’s for Appellant.
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