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STATE OF ILLINOIS—SUPREME COURT.

April Term, 1860.

MARTIN CLAYBURGI,

_) Lrror to the Superior Court
5 of Chicago.

Vs,

THE OITY OF CHICAGO.

—_— -

Declaration filed May 21,1859, in an action of Trespass on the case, in
two counts, as follows :

For that, whereas, heretofore, to-wit : on the 15th day of October, 1855,
at the County of Cook aforesaid, the plaintiff was the owner in his own
right, and possessed of that certain lot, piece or parcel of land, sitnated, lying
and being in the city of Chicago, in said county, designated as the East
quarter, being onefourth part of lot number five (5) in block number
ninety-six (96) in the Schoel Section addition to the City of Chicago, ol
great value, to-wit: of the value of six thousand dollars, and being such
owner thereof, the Common Council of said City, at a session thereof held
in said City on the day and year aforesaid, passed and entered upon its
records an order, whereby it was ordered that when the survey should be

made, the Clerk of said City should give notice for ten days in the cor- .

poration newspaper of said City, that they intended to take and appropri-

“ ate =0 much land as should be mnecessary for the extension of Lasalle

strect, in said city from its then terminus at Madison street, in a straight
line south to Jackson street, to conform in width to that part of Lasalle
street then already opened, the said extension to run through blocks
ninety-five, ninety-six, ninety-seven, one hundred and sixteen, one
hundred and seventeen, and one hundred and cighteen, in the Scheol
Section Addition to the City of Ohicago; and that the Surveyor
of said City proceed forthwith to survey and make out a plat and
record in a book to be provided for that purpose, showing particularly
the proposed improvement: and the real estate required to be taken
therefor, of the extension of said Lasalle street from its then present
terminus at Madison street, in a straight line south to Jackson street, to
conform in width with that part of said street then already open, said ex-
tension to run tlirough the above described blocks ; and afterwards, to-wit,
on the 20th day of Oct., in the year aforesaid, the City Clerk of said City
caused to be published in said City a notice to all persons interested that
the said Common Council intended to apprepriate and take the land neces-
sary to extend said street in manner aforesaid, which notice was published
in the Chicago Daily Democrat, the corporation newspaper of said City,

and published therein for ten days consecutively next tollowing the said

920th day of October, and afterwards, to-wit, on the 10th day of January,

1856, the said Common Council proceeded to choose by ballot three disin-
terested frecholders residing in said city, to wit: W. W. Saltonstall, T. A.
Bragg, and Thomas Church, as commissioners to ascertain and assess the
damages and recompense due the owners of land necessary to be taken
and appropriated for the opening of said street, and to determine what
persons would be benefitted by said improvement, and to assess the dam-
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ages and expenses thereof on the real estate of persons so benefitted in
proportion as nearly as might be to the benefits resulting to each, which
said Commissioners were then and there clected by a majority of the Al-
dermen, authorized by law to be elected te said Council, and afterwards
to-wit, on the 16th day of January, 1856, the said Commissioners were
duly sworn, and took an oath that they would faithfully execute their du-
ties as such Commissioners according to the best of their ability, and there-
after, and before entering upon their said duties, they, the said Commission-
ers, caused to be published in the Chicago Daily Democrat, the corporation
newspaper of said city, printed and published therein, for ten days sncees-
sively, a notice to all persons interested in the opening of said street, that
on the 24th day of January, 1856, at ten o’clock in the forenoon, they
would meet at the Supervisors’ Room, in the Court House in said City,
for the purpose of viewing the premises, and receiving legal evidence as
to the value of the lands appropriated for the said improvement, and af-
terwards, to-wit, for the space of ten days before the 18th day of Februa-
ry, 1856, a further and like notice was given by the said Commissioners,
in said newspaper, that they would meet at the place aforesaid, for the pur-
pose aforesaid, on the 18th day of Tebruary, 1856, at ten o’clock in the
forenoon, and the said Commissioners, pursuant to the notices aforesaid,
met at the times and place aforesaid, and heard the evidence so offered,
and viewed the premises; and thereupon the said Comumissioners proceed-
ed to make their assessments ot the damages and benefits aforesaid, and
then and there assessed the damages and recompense due to the said
plaintift by reason of the taking and appropriating of the said lot of
ground belonging to the said plaintift as aforesaid, at the sum of tour .
thousand five hundred dollars, and did also assess against the real estate
of other persons benefited by said improvement a large sumn of money,
to-wit: the sum of one hundred and thirty-nine thousand cight hundred
and fifty cight dollars and fifty three cents; and then there the said Com-
missioners reported to the said Common Council their said assessments,
signed by them, and afterwards, to-wit, on the Tth day of April, 1856, the
City Clerk of said City caused a notice that said assessments had been re
turned as aforesaid, and that unless the persons interested in said assess-
ments should file their objections thereto on or before the 21st day of April,
1856, at T o’clock in the afternoon, the same would be confirmed by the
Common Council of said city, to be pnblished in the Daily Times, the
corporation newspaper of said city, and published therein; which said
notice was then and there published in said newspaper for ten days suc-
cessively before the said 21st day of April, 1856; and afterwards, towit,
on the ninth day of June, 1856, ata meeting of the said Common Coun-
cil, it was by the said Common Council ordered and adjudged that the
said assessments be in all things confirmed, which said order of confir-
mation of the said assessments still remains in full force, unappealed from,
and in no manner set aside or vacated. And the said plaintift in fact says,
that the whole of the said lot, piece or parcel of land owned by him as
aforesaid, was and hath been appropriated and taken for a public use in
manner aforesaid, whereby he hath been wholly deprived of the use of the
said lot, and the total value thercof hath been taken from him in manner
aforesaid : and the said plaintiff further saith that it then and there became
and was the dunty of said defendant to cause the said sum of money so
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assessed as aforesaid for the purpose of paying the damages and recom-
pense due to the owners of lands so taken, and among others, to the said
plaintiff as aforesaid, to be collected, and to cause the said sum of money
<0 assessed in favor of the said plaintiff, with interest thereon from the
time of the appropriation and taking of the said property, to be paid over
to the said plaintift; but, on the contrary thereof, the said defendant hath

“s0 wrongfully and negligently behaved and conducted in respect to the
said assessments, that the said defendant has hitherto wholly neglected
and wilfully retused to cause the said assessments to be collected, although
the said plaintiff has expressly demanded of the said defendant to collect
and pay the said money so due to the said plaintiff in manner aforesaid,
and the same remains wholly unpaid to the said plaintiff, by means where-
of the said plaintift hath been greatly injured and damnified, and his said
property of the value aforesaid, hath been wrongtully and unjustly taken
from him, without making him any compensation therefor, to-wit, at the
county aforesaid.

And whereas, also heretofore to wit, on the 15th day of October, 1855,
at the county aforesaid, the said plaintiff was, and from thence until the
appropriating and taking thereof by the said defendant as hereinafter men-
tioned, continued to be the owner of that certain lot or parcel of land, des-
ignated and known as the East quarter of lot number five, in block number
ninety-six, in the Scheol Seetion addition to the City of Chicago, of great
value, to wit, of the value of six thousand dollars, and the said defendant,
thereupon for the purpose of opening a public strect in said city, being a
continuation of La Salle Street from Madison Street South to Jackson
Street, of the same width as the other portions of said Street, by the noti-
ces, orders and proceedings of the Common Council, agents and commis-
sioners of the said defendant, appropriated and took the lot of the said
plaintift aforesaid of the value aforesaid, and then and there by said
commissioners assessed the value of the said lot and the damages and

recompense due to the said plaintiff for the appropriating and taking there-
of, for the purpose aforesaid at the sum of four thousand and five hundred
dollars, and by their commissioners for that purpose duly appointed the
said defendant then and there caused to be assessed upon the real estate of
the persons Denefitted by the opening of said Street and the making of
the said improvement, a large sum of money, to wit, the sum of one
Jundred and thirty-nine thousand cight hundred and fifty-cight dollars
and fifty-three cents, to be collected for the payment of the damages and
recompense duc to the persons whose property was appropriated and
taken, for the purpose aforesaid, and among others to the said plaintiff,
and for the payment of the expenses thereof, which said assessments
were duly reported by the said agents and commissioners of the said
defendant to the said Common Council, and due notice having been given

of the said proccedings to all persons ‘interested: therein, the said assess-

ments were by said Common Council, on the 9th day of June, 1856, in

all things confirmed, and the said assessments still remain in full force and
effect, and unappealed from. And the said plaintiff in fact saith, that it
then and there beeame and was the duty of the said defendant by its
officers and agents to cause the said assessments to be collected, and the
said sum of money assessed in favor of the said plaintiff; in manner and
for the purpose aforesaid, and interest thereon from the 13th day of
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October, 1853, to be paid over to the said plaintiff; but the said defendant
not regarding its duty in that behalf, hath so negligently and wrongfully
behaved and conducted in reference to the said assessments, that the said
defendant has not caused the said assessments to be collected but the
same remain wholly unpaid, and there is not in the treasury of the said
City, in consequence of said carelessness, negligence, and wrongful and
wilful misconduct of the said defendant, in reference to the collection of
the said assessments, any money arising or acerning from said assessments
wherewith to pay the sum so due to the said plaintiff, and the same
remains wholly unpaid, and the said plaintiff has by the wrongful, negli-
gent and wilful misconduct of the said defendant and its agents, in manner

aforesaid, wholly lost his said lot of the value aforesaid, and the same hath

been taken from him in manner aforesaid, without making him any com-

pensation therefor. .

By means of which said several premises the said plaintift hath been
injured and hath sustained damages in the sum of ten thousand dollars,
wherefore he sues. _

June 8, 1859, Defendants filed a general demurrer to the declaration.

March 7, 1860, demurrer sustained, and judgment for defendant.

ERROR ASSIGNED.

The sustaining of the demurrer and rendering” judgment for the de-

fendant.
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STATE OF ILLINOIS—SUPREME COURT.

i~

April Term, 1860.

MARTIN CLAYBURGII,

. ) Error to the Superior Court
of Chicago. _

THE OITY OF CIICAGO.

— - —

Declaration filed May 21,1859, in an action of Trespass on the case, in
two counts, as follows :

For that, whereas, heretofore, to-wit : on the 15th day of October, 1855,
at the County of Cook aforesaid, the plaintiff’ was the owner in his own
right, and possessed of that certain lot, piece or parcel of land, situated, lying
and being in the city of Chicago, in said county, designated as the Kast
quarter, beirg one-fourth part of lot number five (3) in block number
ninety-six (96) in the School Section addition to the City of Chicago, ol
great value, to-wit: of the value of six thousand dollars, and being such
owner thereof, the Common Council of said City, at a session thereof held
in said City on the day and ycar aforesaid, passed and entered upon its
records an order, whereby it was ordered that when the survey should be
made, the Clerk of said City should give notice for ten days in the cor-
poration newspaper of said City, that they intended to take and appropri-
ate so much land as should be mnecessary for the extension of Lasalle
strect, in said city from its then terminus at Madison street, in a straight
line south to Jackson street, to conform in width to that part of Lasalle
street then already opened, the said extension to run through blocks
ninety-five, ninety-six, ninety-seven, one hundred and sixteen, one
hundred and seventeen, and one hundred and eighteen, in the School
Section Addition to the City of Chicago; and that the Surveyor
of said City proceed forthwith to survey and make out a plat and
record in a book to be provided for that purpose, showing particularly
the proposed improvement: and the real estate required to be taken
therefor, of the extension of said Lasalle street from its then present
terminus at Madison street, in a straightline south to Jackson street, to
conform in width with that part of said street then already open, said ex-
tension to run through the above described blocks ; and afterwards, to-wit,
on the 20th day of Oct., in the year aforesaid, the City Clerk of said City
caused to be published in said City a notice to all persons interested that
the said Common Council intended to apprepriate and take the land neces-
sary to extend said street in mauner aforesaid, which notice was published
in the Chicago Daily Democrat, the corporation newspaper of said City,
and published therein for ten days consceutively next tollowing the said
920th day of October, and afterwards, to-wit, on the 10th day of January,
1856, the said Common Council proceeded to choose by ballot three disin-
terested frecholders residing in said city, to wit: W. W. Saltonstall, I'. A.
Bragg, and Thomas Church, as commissioners to ascertain and assess the
damages and recompense due the owners of land necessary to be taken
and appropriated for the opening of said street, and to determine what
persons would be benefitted by said improvement, and to assess the dam-
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ages and expenses thereot' on the real estate of persons so henefitted in
proportion as nearly as might be to the benefits resulting to each, which
said Commissioners were then and there clected by a majority of the Al-
dermen, authorized by law to be clected te said Council, and afterwards
to-wit, on the 16th day of January, 1856, the said Commissioners were
duly sworn, and took an oath that they would faithtully execute their du-
ties as such Commissioners according to the best of their ability, and there-
after, and before entering upon their said duties, they, the said Commission-
ers, caused to be published in the Chicago Daily Democrat, the corporation
newspaper of said city, printed and published therein, for ten days succes-
sively, a notice to all persons interested in the opening of said street, that
on the 24th day of January, 1856, at ten o’clock in the forenoon, they
would meet at the Supervisors’ Room, in the Court House in said City,
for the purpose of viewing the premises, and receiving legal evidence as
to the value of the lands appropriated for the said improvement, and af-
terwards, to-wit, for the space of ten days before the 18th day of IFebrua-
ry, 1856, a further and like notice was given by the said Commissioners,
in said newspaper, that they would meet at the place aforesaid, for the pur-
pose aforesaid, on the 18th day of Iebruary, 1856, at ten o’clock in the
forenoon, and the said Commissioners, pursuant to the notices aforesaid,
met at the times and place aforesaid, and heard the evidence so oftered,
and viewed the premises; and thereupon the said Commissioners proceed-
ed to make their assessments of the damages and benefits aforesaid, and
then and there assessed the damages and recompense due to the said
plaintift by reason of the taking and appropriating of the said lot of
ground belonging to the said plaintiff’ as atoresaid, at the sum of four
thousand five hundred dollars, and did also assess against the real estate
of other persons Dbenefited by said improvement a large sum of money,
to-wit: the sum of one huudred and thirty-nine thousand eight hundred
and fifty eight dollars and fifty.three cents; and then there the said Com-
missioners reported to the said Common Council their said assessments,
signed b\ them, and afterwards, to-wit, on the Tth day of April, 1856, the
City Clerk of said City caused a notice that said assessments had been re
turned as aforesaid, and that unless the persons interested in said assess-
ments should file their objections thereto on or before the 21st day of April,
1856, at T o’clock in the afternoon, the same would be confirmed by the
Common Council of said city, to be published in the Daily Times, the
corporation newspaper of said city, and published therein; which said
notice was then and there published in said newspaper for ten days suc-
cessively before the said 21st day of April, 1856; and afterwards, towit,
on the ninth day of June, 1856, ata meeting of the said Common Coun-
cil, it was by the said Common Council ordered and adjudged that the
said assessments be in all things confirmed, which said order of confir-
mation of the said assessments still remains in full force, unappealed from,
and in no manner sct aside or vacated. And the said plaintift in fact says,
that the whole of the said lot, piece or parcel ot land owned by him as
aforesaid, was and hath been appropriated and taken for a public use in
manner aforesaid, whereby he hath been wholly deprived of the use of the
said lot, and the total value thercof hath been taken from him in manner
aforesaid : and the said plaintift forther saith that it then and there became
and was the duty of said defendant to canse the said sum of money so
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assessed as aforesaid for the purpose of paying the damages and recom-
pense due to the owners of lands so taken, and among others, to the said
plaintiff as aforesaid, to be collected, and to cause the said sum of money
so assessed in favor of the said plaintiff) with interest thereon from the
time of the appropriation and taking of the said property, to be paid over
to the said plaintift; but, on the contrary thereof, the said defendant hath
so wrongfully and negligently behaved and conducted in respect to the
said assessments, that the said defendant has hitherto wholly neglected
and wilfully retused to cause the said assessments to be collected, although
the said plaintiff has expressly demanded of the said defendant to collect
and pay the said money so due to the said plaintift in manner aforesaid,
and the same remains wholly unpaid to the said plaintiff; by means where-
of the said plaintiff hath been greatly injured and damnified, and his said
property of the value aforesaid, hath been wrongfully and unjustly taken
from him, without making him any compensation therefor, to-wit, at the
county aforesaid.

And whereas, also heretofore to wit, on the 15th day of' October, 1855,
at the county aforesaid, the said plaintiff was, and from thence until the
appropriating and taking thereof by the said defendant as hereinafter men-
tioned, continued to be the owner of that certain lot or parcel of land, des-
ignated and known as the Iast quarter of lot number five, in block number
ninety-six, in the School Section addition to the City of Chicago, of great
value, to wit, of the value of six thousand dollars, and the said defendant,
thereupon for the purpose of epening a public street in said city, being a
continuation of La Salle Street from Madison Street South to Jackson
Street, of the same width as the other portions of said Street, by the noti-
ces, orders and proceedings of the Common Council, agents and commis-
sioners of the said defendant, appropriated and took the lot of the said
plaintift’ aforesaid of the value aforcsaid, and then and there by said
commissioners assessed the value of the said lot and the damages and
recompense due to the said plaintiff for the appropriating and taking there-
of, for the purpose aforesaid at the sum of four thousand and five hundred
dollars, and by their commissioners for that purpose duly appointed the
said defendant then and there caused to be assessed upon the real estate of
the persons benefitted by the opening of said Street and the making of
the said improvement, a large sum of money, to wit, the sum of one
hundred and thirty-nine thonsand cight hundred and fifty-cight dollars
and fifty-three cents, to be collected for the payment of the damages and
recompense due to the persons whose property was appropriated and
taken, for the purpose aforesaid, and among others to the said plaintiff,
and for the payment of the expenses thereof, which said assessments
were duly reported by the said agents and commissioners of the said
defendant to the said Common Council, and due notice having been given
of the said proceedings to all persons interested therein, the said assess-
ments were by said Common Council, on the 9th day of June, 1856, in
all things confirmed, and the said assessments still remain in full force and
effect, and unappealed from. And the said plaintiff in fact saith, that it
then and there became and was the duty of the said defendant by its
officers and agents to cause the said assessments to be collected, and the
said sum of money assessed in favor of the said plaintiff; in manner and
for the purposc aforesaid, and interest thereon from the 15th day of

| ——




4

October, 1855, to be paid over to the said plaintift) but the said defendant
not regarding its duty in that behalf, hath so negligently and wrongfully
behaved and conducted in reference to the said assessments, that the said
defendant has not caused the said assessments to be collected but the
same remain wholly unpaid, and there is not in the treasury of the said
City, in consequence of said carclessness, negligence, and wrongful and
wilful misconduct of the said defendant, in reference to the collection of
the said assessients, any money arising or accruing from said assessments
wherewith to pay the sum so due to the said plaintiff, and the same
remains wholly unpaid, and the said plaintiff has by the wrongful, negli-
gent and wilful misconduct of the said defendant and its agents, in manner
aforesaid, wholly lost his said lot of the value aforesaid, and the same hath
been taken from him in manner aforesaid, without making him any com-
pensation therefor.

By means of which said several premises the said plaintiff hath been
injured and hath sustained damages in the sum of ten thousand dollars,
wherefore he sues.

June 8, 1859, Defendants filed a general demurrer to the declaration:

March 7, 1860, demurrer sustained, and judgment for defendant.

ERROR ASSIGNED.

The sustaining of the demurrer and rendering judgment for the de-

fendant. :




ey

~

N

/g, (g ¢°

ol

: ATAR gy
s e




Printed by BEAcn & BARNARD, 14 S, Clark St.

-IN THE

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

MARTIN CLAYBURGH, }

T }

CITY OF CHICAGO. }

POINTS FOR DEFENDANT IN ERROR.

sve -

The facts in this case are precisely the same as those in the
case of Wheeler vs. City of Chicago, 24 111. 105, in which the court
held that an action of assumpsit would lie.

This court, having decided in the case of Iiggins vs. Cily of
_Chicago, 18 1ll. 276, that mandamus would lie, it is now called

upon to decide whether an action on the case will lie.



Maxpanmus ?
Assumpsir ?
Case ?

Are all these remedies proper ?

If they are, then all distinctions in actions should be abolished,
and the party be left to his choice without regard to forms or
precedents.

The cases which are cited by the plaintiff upon his brief, simply
establish a point which is not disputed and never has been, to-wit :
that an action on the case may be maintained for a breach of duty
which amounts to a tort; but all breaches of duty are not Zorts,
and a failure to pay an amount of money due a person, upon an
implied contract, is not ordinarily susceptible of being converted

into a for, even if it be considered a dreach of duty.

This eourt having decided, that where a city takes and condemns
the property of a citizen and awards him damages for such taking,
that an implied assumpsit immediately arises to pay the amount, I
submit that a neglect to pay does not make such a breach of duty
as fort; and that the action of trespass on the case cannot be

maintained.

Irespectfully submit that the case of Wheeler vs. City of Chicago
is directly in point, and is an adjudication by this court against
the theory of this case.

BELLIOTT ANTHONY,

Attorney for Defendaut in Error.
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SUPREME COURT OF ILLINOIS,

THIRD. GRAND DIVISION.

"MARTIN CLAYBURGH,

VS.

CITY OF CHICAGO.

POINTS FOR DEFENDANT IN ERROR.

The facts in this case are precisely the same as those in the
case of Wheeler vs. City of Chicago, 24 T11. 105, in which the court
__held that an action of assuwmpsit would lie.

This court, havine decided in the case of Higgins vs. City of
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Chicago, 18 Tl1. 276, that mandamus would lie, it is now called

upon to decide whether an action on the case will lie.



Manpamus ?
AssunpsiT ?
Casg ?

Are all these remedies proper ?

If they are, then all distinctions in actions should be abolished,
and the party be left to his choice without regard to forms or
precedents.

The cases which are cited by the plaintiff upon his brief, simply
establish a point which is not disputed and never has been, to-wit : -
that an action on the case may be maintained for a breach of duty
which amounts to a tort; but all breaches of duty are not fors,
and a failure to pay an amownt of money due a person, upon an
implied contract, is not ordiﬁﬁrily susceptible of being converted

into a Zort. even if it be considered a breach of duty.

This court having decided, that where a city takes and condemns
the property of a citizen and awards him damages for such taking,
that an dmplied. assumpsit immediately avises to pay the amount, I
submit that a neglect to pay does not make such a breach of duty
as fort; and- that the action of trespass on the case cannot be
maintained.

—Lrespectfully submit that the case of TWheeler vs. City of Chicago
is directly in point, and is an adjudication by this court against
the 7/eory of this case.

ELLIOTT ANTHONY,

Attorney for Defendaut in Error.
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