No

Supreme Court of Illinois

"ilII'ight

VS.

Meade et al.

T1641 5207



N T e R
" STATE OF ILLINOISHSS

“SUPREME COURT,

"“hu'd Grand D1v131on.

% 1.350

A.LU




!

A. G. Sxrrm, Printer, Repnblican Offica, Middlaport,
¢ A LR RO e~

IN THI SUPREME COURT.

APRIL TERM, A. D. 1862.

3

JOHN F. WRIGHT, 1
APPELLANT,
ads.

JAMES M. MEAD, gl
SAMUEL A STOWELL  +Azweal from Troquois.
% and - : » ;

LEVERETT C. STOWELL, |

' APPELLEES. |

]
i
!
|
i

~ ABSTRACT OF RECORD.

Rec. page 1 Placita of November Term, 1861.
1l Precipe filed and Summons issued, July 29, 1861.

2 Bond for costs filed July 29, 1861.

4 Summ ons served August 15th, 1861.

4 Declaration filed Nbvember 19th, 1861.

First count Common: Count for goods sold and delivered.

5 Second count, same, money loaned.

6 Third count, money loaned, dzc.

f Fourth count, cash paid, laid out, &ec.

8 Fifth count, balance of account, &e.

8 - Sixth, goods, ;x'ax'es and - merchandize.
38 ’b‘g\"("fllfll ’cou'l}t,. mongy hz}d and 1"ec‘eivc_d. PRAADRIE L [
; g "C‘Ol"y:"of 'géc'-(‘)unf.s-ile.d' Ui-)éil.. P AL CEDETER T

9  First plea general issue filed November 21st, 1861.

10 Second, special plea, performance, and notice of setoff, de.



Similiter to 1st plea, replication to 2d plea.
12 Trial by the Court without a jury, Nov.22d, 1861, and
Judgment for Plaintiff for $215.30.

15 Motion for new trial filed and overruled by the Court. IDe-

fendant excepts Judgment, Dec. 18th, 1861.  Appeal prayed
for and allowed, and duly perfected on the same day, Dec.

1Sth, 1861. Bill of exceptions filed Dee. 18th, 1861.
EVIDENCE.

16 Plaintift called as a witness, Franklin Blades,” who testified
that, «Sometime last summer he presented the account to De-
fendant, which account reads in the words and figures following :
T

« STATEMENT.

«“NEw Yorg, May 15, 1861.
« Mr.J. F. Wrier,
« In account with

Somuel . Stovel “MBAD, STOWELL & CO,

Leverett C. Stowell. “14 Cowrtdlandt Street.
“July 2 To M'd'ze, 6 mos. - - - - - =- - $209 88
“ Interest, SR TS e 5 49

$215 30

And that said Defendant said it was right, and he would pay it,
which was all the evidence offered or given.
CHESTER KINNEY & S. G. BOVIE,
Attornzys for Appellunt.



:31\&\,& (U‘\N{k z‘;zfé\(dz | ' ‘
4

i



SR AT T R U SRR 1Y
SAGEAEe WL (NIGOTt e (i 02|
A. (} S, Peintor, Rapultlean Odfice, Middlepart.

C ARsGH1GIY LehL’ 128
L} & i | )

SUPREME COURT OF ILLINOIS.

APRIL TERM, 1862.

roals vos

" JOHN F.'WRIGHT, )
anboeiy @23 @i Cl G AFPELLANT, |

“ads. 1
“H JAMES M. MEAD, ’ e , :
SAMUEL A. STOWELL I(LA ppeal from Iroquors.
’ and |
LEVEREIT C. STOWELL, |
APPELLEES. |

vy co DOINTS OF APPELLANT:
‘ i ‘j;.;;')._ I;;;,~‘(;L Droasq s GUNz6 O} YGEOL pe

.. FirstzThe Plaintifis?b elawsstedias individuals in the names: of James M.
Mead,Samuel :A. Stowelk and- Beverett C:Stowell; and failed to allege & part-
nership, nothing upon-the face of' thepapers showing that'they-were partners,
or inywhat manyew sheyp ayeresjointly Jinterestet in the account sued upon.
They may have provad a cause of action against the Defendant in favor of
Mead, Stowell & Co, but they failed to show, by any proof, that the three
persons in whose names the suit was brought constituted the firm of Mead,
Stowell & Co. On this proof they were not entitled to Judgment.

24 TIL R.,. 1097 ; - » :
Greer;]eafﬁ E'v., Page 456, Sec. 478.

5. Wendel],'il?l.,._4fz5,. 1 e

<

1S

3. Campbell, I, 240 and Note.. " -
3. Starkie$ ‘B¢, 1070;

Cowp,, $69. ARTCIE oy 0
5. Term R, 709.
9. Whits, ‘Riieghb: 4401 833 1 o

2. Greenleaf, Sec, 483.

ST RIS, O et peugpetes

Second. At Common Law the most strict and perfect proot was required,
even in case the suit was brought in the name of the firm, or in the names of
the individuals composing the firm. That rule has not been chunged, only so



fur as our Statute has modified the same, « Unless parties sue as partners, they
must make proof as at Common Law to maintain an action.”

24th I1l, R. 109.

Third. Had it appeared on the face of the papers that the claim sued -
upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant could
have rebutted. the same by prool. Defendant was in Court, defending him-
self acainst the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintift’s Declara-
tion, or by proof on the part of the Plaintift. Courts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partness, the question of partnership should he raised and
put in issue by plea in abatement, verified 21 111, 524, 12 1ll, 124.

Fourth. The Bill of Particulars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, §, 17.

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other.

Fifth. This Court has decided fully the questions involved in this case, at
page 109, 24, 1ll. R.

The Supreme Court of New York decided the same point in 5, Wend,,
475.

The rale is uniform in all the Courts.

 Sixth. The Judgment is not sustained by the evidence, for the foregoing
reasons.

Sceventh. The Court erved in overruling the motion for a new trial.

CHESTER KINNEY & 8. G. BOVIE,
For Appellant.
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IN THE S.UPREME..,QOURT.

APRIL TERM, A. D. 1862.

JOHN F. WRIGIIT, B
AYPELLANT, |
ads. |
JAMES M. MEAD, )
SAMUEL A. STOWELL ¥App:'al from Iroguois.
and
LEVERETT C. STOWELL, [
APPELLEES. )

- ARSTRACT OF RECORD.

TRee. page 1 Placita of November Term, 1861.

1)

L s

1 TPrecipe filed and Soromons issoed, J lﬂy ‘.29, 1861.
2 Bond for costs filed July 29, 1861.

4 Summons served August 15th, 1861.

4 Declaration filed November 19th, 1861.

First count Common Count for goods sold and delivered.

(1

Second count, same, money loaned.

6 Third count, mohéy loaned, dze.

( Four th count, cash p:ud 1aid out, &e.
8 lﬂf‘l:h count, balance of account, d&e.
8 Sixth, goods, w ares and merchandize.

8 = be»enth count, mone_y had.and received. .

AR e .‘- =3 v., -‘-L

8 Copy of account sued upon.

e e
£ RIBEYE.EB
5 L b B4

9  First plea general issue filed November 21st, 1861.

10  Second, special plea, performance, and notice of setoff, d&e.



Similiter to 1st plea, replication to 2d plea.
12 Trial by the Court without a jury, Nov.22d, 1861, and
Judgment for Plaintiff for $215.30.
15 Motion for new trial filed and overruled by the Court. De-
fendant excepts Judgment, Dec. 18th, 1861. Appeal prayed
for- and allowed, and duly perfected on the same day, Dec.

1Sth, 1861. Bill of exceptions filed Dec. 18th, 1861.
EVIDENCE.

16 Plaintiff called as a witness, Franklin Blades,who testified
that, “Sometime last summer he pl-esenfed ‘the account to De-
fendant, which account reads in the words and figures following :
“«q54 7

« STATEMENT.
«New Yorg, May 15, 1861.

« Mr. J. F. WriermT,
« In account with

James M. Mead, s ! ‘
Samuel E. Stowell, MEAD, bTOWEI‘:[lléL&(}CU""Z Bl
Leverett C. Stowell. ourda reet.

“July 2 To M'd'’ze, 6 mos. - - - - - - - $209 88

“ Interest, T R T 5 49

$215 30
And that said Defendant said it was right, and he would pay it,
which was all the evidence offered or given.
CHESTER KINNEY & S. G. BOVIE,
' Attorneys for Appellunt.
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A. G. Saitn, Printer, Ropnbliean Office. Middlopare.

Gl L6t

SUPREME COURT OF ILLINOIS.

APRIL TERM, 1862.

O D6

7

JOHUN F. WRIGHT, 1

et Tt T NG APPELLANT, |

ads. |
WTAMES M: MEAD, ’ ;

: SAI\/IUEIJ A. S'I‘OVVEI,L : I}J/Imf’alf/'olll ]I‘Of[lwl-S‘.

and |
LEVERETT C. STOWELL, |
APPELLEES. |

 POINES, 0% ARBELLANE: broor |
S ek DLOAG] Y (j’..”\'.’,(i Of J6HOD YT I e

First. The Plaintitts below sued:as individuals in the names of James M.
'Mead, Samuel A. Stowell and Eeverett C. Stowell, and failed: to-allage a ‘part-
nership, nothing upon the face of the papers showing that'they were partners,
or in what;manner they were-jointly interested in the account sued upon.
They may have proved a cause of action against the Defendant in favor of
Mead, S'towell & Co, but; i’r.]}efygf'q%l.e’d t???k%‘hbyr/ﬁ?.y proof, that the three
persons in whose names the suit was brought constituted the firm of Mead,
Stowell & Co.  On this proof they were not entitled to Judgment.

24 1. R,, 109.

2. Greenleaf’s Ev.,, Page 456, Sec. 478.
Wendell, R; 475.

3. Campbell, 1%, 240 and Note,

3. Starkie’s Ev., 1070+

_C:\

Cowp,, 569. ¢ eTye
5. Term R, 709.
2. Watts,: R, 220,

. Greenleaf, Sec, 483.

o , .- R 2 e R

W

o ' i i & A [ 4e YR
Second. At Common Law the most strict and perfect proot was required,
even in case the suit was brought in the name of the firm, or in the names of
B fide : ; _
the individuals composing the firm. That rule has not been changed, only so



far as our Statute has modified the same, “ Unless parties sue as partners, they
must make proof as at Common Law to maintain an action.”

24th I, IR. 109. :

Third. Had it appeared on the face of the papers that the claim sued
upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant counld
have rebutted the same by prool. Defendant was in Court, defending him-
self against the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintift’s Declara-
tion, or by proof on the part of the Plaintift. Courts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partners, the question of partnership should be raised and
put in issue by plea in abatement, verified 21 111, 524, 12 11, 124.

Fourth. The Bill of Particulars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, 8, 17.

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other.

Fifth. This Court has decided fully the questions involved in this case, at
page 109, 24, Ill. R.

The Supreme Court of New York decided the same point in 5, Wend,
475.

The rule is uniform in all the Courts.

Sixth. The Judgment is not sustained by the evidence, for the foregoing
1'casons.

Seventh. The Court erred in overruling the motion for a new trial.

CIIESTER KINNEY & S. G. BOVIE,
For Appellant.
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APRIL TERM, A. D. 1862.

JOHN F. WRIGHT, )
APPELLANT, |
ads. '

JAMES M. MEAD, ' .
SAMULL A. STOWELL U}’-?"’alﬁ'o"‘ Trogudes
and
LEVERETT C. STOWELL, |
APPELLEES. J

- ABSTRACT OF RECORD.

Placita of Novembel Term, 1861

Precipe filed and Summons 1ssued Jn]y °9 1861

Bond for costs filed July 29, 1861.

Summons served August 15th, 1861.

Declaration filed November 19th, 1861.

First count Common Count for goods sold and delivered.
Second count, same, money loaned.

Third count, money loaned, dze.

Fourth count, cash paid, laid out, de.

Fifth count, balance of account, &e.

Sixth, goods, wares and merchandize.

. Seventh count, money had and received. . - -

Copy of account sued upon. -
First plea general issue filed November 21st, 1861.

Second, special plea, performance, and notice of setoff, de.



\

Similiter to 1st plea, replication to 2d plea.
12 Trial by the Court without a jury, Nov. 22d, 1861, and
Judgment for Plaintiff for $215.30.
15 Motién for new trial filed and overruled by the Court. De-
fendant excepts Judgment, Dec. 18th, 1861. Appeal prayed
for and allowed, and duly perfected on the same day, Dec.

1Sth, 1861. Bill of exceptions filed Dec. 18th, 1861.
EVIDENCE.

16 Plaintiff called as a witness, Franklin Blades, who testified
that, “Sometime last summer he presented the account to De-
fendant, which account reads in the words and figures following :

“if54
« STATEMENT..

“New York, May 15, 1861.
“« Mr.J. F. WricHT,

« Tn account with

el «MEAD, STOWELL & CO,
L‘everett Sl “14 Courilandt Street.
“July 2 To M'd'ze, 6 mos. - - - =- - - - $209 88
“ Interest, i o RN St 5 49

$215 30
And that saidl Defendant said it was right, and he would pay it,

which was all the evidence offered or given.

CHESTER KINNEY & 8. G. BOVIE,
Attornzys for Appellunt.
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IN THE SUPREME COURT.

Rec. page 1
i

e o N o & B~ )
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10

APR]L TERM, A. D. 1862.

JOII’\I F. WRIGIIT, )
APPELLANT, |
) ads. }
JAMES M. MEAD, .
SAMUEL A. STOWELL I} Appeal from Iroguois.
and
LEVERETT C. STOWELL, |

APPELLEES., J
ABSTRACT OF RECORD.

Placita of November Term, 1861.

Precipe filed and Summons issued, July 29, 186i.

Bond for costs filed July 29, 1861.

Summons served August 15th, 1861.

Declaration filed November 19th, 1861.

First count Common Count for goods sold and delivered.
Second count, sam.e, money loaned.

Third count, money loaned, dzc.

Fourth count, cash paid, laid out, de. :

Fifth count, balance of account, &e.

Sixth, goods, wares and merchandize.

. ‘Seventh count, money had and received. - - -

Copy of account sued upon.
First plea general issue filed November 21st, 1861.

Second, special plea, performance, and notice of setoff, d&e.



N

Similiter to 1st plea, replication to 2d plea;
12 Trial by the Court without a jury, Nov. 22d, 1861, and
Judgment for Plaintiff for $215.30.
15 Motion for new trial filed and overruled by the Court. De-
fendant excepts Judgment, Dec. 18th, 1861. Appeal prayed
for and allowed, and duly perfected on the same day, Dec.

1Sth, 1861. Bill of exceptions filed Dec. 18th, 1861.
. EVIDENCE.

16 Plaintiff called as a witness, Franklin Blades, who testified
that, “Sometime last summer he presented the account to De-
fendant, which account reads in the words and figures following :
54

« STATEMENT.

«New York, May 15, 1861.
« Mr. J. F. WriGHT,

« In account with
James M. Mead,

Samuel E. Stowell, “MEAD, STOWEI:L & ’CU-,'
Leverett C. Stowell. 14 Courilandt Street.
“July 2 Mo Midizes -6 tioss = m=iuiniiashaing S $209 88
¢« Interest, et o TR A 5 49

$215 30
And that said Defendant said it was right, and he would pay it,
which was all the evidence offered or given.
CHESTER KINNEY & S. G. BOVIE,
Attorneys for Appellunt.
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SEPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1862.
JOHN F. WRIGHT, )

Vs,
JAMES M. MEADE, LA;y)eaZﬁ'om Iroquois.
SAMUEL A. STOWELL,
LEVEREIT C. STOWELL. J

POINTS FOR APPELLEES.

The only, point made in this case is on the sufficiency of the evidence to
entitle the Plaintiff, in the Court below, to recover.

There of course can be no question that where, in case of several plain-
tiffs, there is no averment in the declaration of partnership, they cannot recov-
er as partners.unless the partnership be proved. Neither. can they recover

jointly, unless they prove a contract with. a/l.

... The attention of the Court is particularly called to the statement set
forth in the abstract— (misprint of the middle letter of Samuel—see rec, p.
16). The evidence is that this statement was presented to Wright, and that
he said it was right.and would pay. it.

,'This statement contains the full names of the partles, Plaintiffs, as set out
in the declaration. This, in the estimation of the Circuit Court, was sufficient,
in the absence of any proof to the contrary, to entitle the Plaintiffs to recover.

Is not the inference reasonable from this evidence, that there was an
acknowledgment by Wright, that these parties, whose names are set out in
full, in the'statement, constitute the firm of Meade, Stowell & Co.? This was
evidence’ tendmg to'show that these Plaintiffs constituted that firm ; and there
was no rebutting evidence introduced. . As thisis a question turning upon the
sufficiency ot the evidence, and not upon competency, we submit, for the Ap-
pellees, without citation of authorities or any farther argument.

JOINER & BLADES,
i) for Appellees,
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SHJPREME COURT.

THIRD GRAND DIVISION
APRIL TERM, A.D. 1862,

7

JOHN F. WRIGHT, ] g

Vs, [
JAMES M. MEADE, + Appeal from Iroguois.
SAMUEL A. STOWELL, |
LEVERETT C. STOWELL. j

POINTS F.OR APPELLEES.

The only point made in this case is on the sufficiency of the evidence to
entitle the Plaintiff, in the Court below, to recover.

There of course can be no question that where, in case of several plain-
tiffs, there is no averment in the declaration of partnershxp, they cannot recov-
er as partners unless the partnership be proved. Neither can they recover

_Jjointly, unless they prove a contract with a/l.

* The attention of the Court is particularly called to the statement set
forth in the abstract—-(misprint of the middle letter of bamuel-—see rec, p.
16). The evidence is that this statement was presented to erght, and that
he said it was right and would pay it.

This statement contains the full names of the parties, Plaintiffs, as set out
in the declaration. This, in the estimation of the Cireuit Court, was sufficient,
4n the absence of any proof to the contrary, to entitle the Plaintiffs to recover.

Is not the inference reasonable from this evidence, that there was an
eacknowledgment by Wright, that these parties, whose names are set out in
full, in the statement; constitute the firm of Meade, Stowell & Co.? This was
-evidence tending to show that these Plaintiffs constituted that firm; and there
was no rebutting evidence introduced. As this is a question turning upon the
sufficiency of the evidence, and not.upon competency, we submit, for the Ap-
pellees, without citation of authontms or any further argument.

JOINER & BLADES,
g Fome ALY T g " ‘for Appellees.



far as our Statute has modified the same, « Unless parties sue as partners, they
. must make proof as at Common Law to maintain an action.”
24th II1, R. 109.
Third. Had it appeared on the face of the papers that the claim sued

. upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant could
have rebutted the same by proof. Defendant was in Court, defending him-
self acainst the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintiti’s Declara-
tion, or by proof on the part of the Plaintift. Courts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partners, the question of partnership shovld be raised and
put in issue by plea in abatement, verified 21 111, 524, 12 Il1, 124.

Fourth. The Bill of Particulars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, 8, 17.

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other.

Fifth, This Court has decided fully the questions involved in this case, at
page 109, 24, 1l R.

The Supreme Court of New York decided the same point in 5, Wend,
475.

The rale is uniform in all the Courts.

Sixth. The Judgment is not sustained by the evidence, for the foregoing
1casons.

Seventh. The Court erred in overruling the motion for a new trial.

CHESTER KINNEY & 8. G. BOVIE,
~ For Appellant.
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A. G. Saimi, Peintd=, Tianublican Offico, Middloport.

SUPREME COURT OF ILLINOIS.

R 1 APRIL TERM, 1862.
) '\ 2%

o JOHN T, WRIGIIT,
' ATYPELLANT, |
Jubispa jeadsyt Fon e 5
JAMES M. MEAD, ‘ : ;
‘SAMI‘JEL A. STOWELL ?‘47?7"'”[.7"0’“ Lroquois.
and

; . ; i
LEVEREIT C. STOWELL, |

|
ApPELLEES. )
TR O $Pie DLOOY [peA 1a6LE 10w
i mgoze prock QLD QF ALPELLANT.

Y0 PO fpes ST

* First. Thé Plaintifts below sued as individuals in the names of James M.
Mead, Samuel A Stowéll and Leverett C. Stowell, and failed to allege a part-
nership, nothing upon the face of the papers showing that they were partners,
or in what mancer they were jointly interested in the account sued upon.
They:niay Lave:provid a“dause of action' against the Defendant in favor of
Mead, Stowell & Co, but they failed to show, by any proof, that the three
persons in whose nameg thesuit was brought constituted the firm of Mead,

Stowell & Co.  On this proof they were notentitled to Judgment.
24 TIl. R, 109.
2. Greenleaf’s Ev., Page 456, Sec. 478.
5. Wendell, R, 475.
8. Campbell, R, 240 and Note.
3. Starkie’s Ey., 1070,
Cowp,, 569.
5. Term R, 709.
2. ‘Watts, "Ry 222,

2. Greenleaf, Sec, 483.

Sccoiid. At'Comnion Law the most strict and perfect proot was required,
even in case the suit was brought in the name of the firm, or in the names of
the individuals composing the firm. That rule has not been chunged, only so



far as our Statute has modified the same, “ Unless parties sue as partners, they
must make proof as at Common Law to maintain an action.”

24th I1L, R. 100.

Third. Had it appeared on the face of the papers that the claim sued
upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant could
have rebutted the same by proof. Defendant was in Court, defending him-
self against the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintift’s Declara-
tion, or by proof on the part of the Plaintift. Courts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partness, the question of partnership should be raised and
put in issue by plea in abatement, verified 21 111, 524, 12 111, 124.

Fourth. The Bill of Particulars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, 8, 17.

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other.

Tifth. This Court has decided fully the questions involved in this case, at
page 109, 24, IlI. R.

The Supreme Court of New York decided the same point in 5, Wend,
475.

The rale is uniform in all the Courts.

Sixth. The Judgment is not sustained by the evidence, for the foregoing

1'easons.
Seventh. The Court erred in overraling the motion for a new trial.

CHESTER KINNEY & S. G. BOVIE,
For Appellunt.
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SUPREME COURT.

THIRD GRAND DIVISION.
" APRIL TERM, A.D. 1862.
JOHN F. WRIGHT, 1

Vvs. ]
JAMES M. MEADE,  Appeal from Iroguois.
SAMUEL A. STOWELL,
LEVERETT C. STOWELL. |

' POINTS FOR APPELLEES.

The only. point made in this case is on the sufficiency of the evidence to
entitle the Plaintiff, in the Court below, to recover.

~ There of course can be no question that where, in case of several plain-
tiffs, there is no-averment in the declaration of partnership, they cannot recov-
er as partners unless the partnership- be proved. . Neither: can they recover
jointly, unless they prove a contract with afl. - -

_ The attention of the Court is particularly called to the statement set
forth in;the abstract—-(misprint of the middle letter. of Samuel—see rec, p.
16). The evidence is that this statement was presented to nght, and that
he said it was right and would pay it.

This statement contains the full names of the parties, Plaintiffs, as set out
in the declaration. This, in the estimation of the Circuit Court, was sufficient,
in the absence of any proof to the contrary, to entitle the Plaintiffs to recover.

Is not the inference reasonable:from this evidence, that there was an
aanowledgment by Wright, that these parties, whose names are set out in
full, in the statement,, constitute’ the firm of Meade, Stowell & Co.? This was
evidence tending to show that these Plaintiffs constituted that firm ; and there
Wwas no rebuttmg evidence ntroduced. As thisis a question turning upon the
sufficiency of the evidence, and not upon competency, we submit, for the Ap-
pellees, without citation of authorities or any farther argument.

JOINER & BLADES,
for Appellees.
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A. G. Bsutn, Printer, Republican Office, Middleport,

SUPREME COURT.
THIRD GRAND DIVISION.

APRIL TERM, A.D. 1862, e

JOHN F. WRIGHT, i ‘

: V8. '
JAMES M. MEADE, LAppeaZfrom Iroguois.
SAMUEL A. STOWELL, - : S R e
LEVERETT C.STOWELL..} .. . o B s

' POINTS FOR APPELLEES.

-entitle the Plaintiff, in the 'Court below, to recover. ‘ :
There of course can be'no question that where, in case of several plain-
tiffs, there is no averment in ‘the declaration of partnership, they cannot recov-
er as partners unless the partnership be proved. Neither can they recover
Jjointly, unless they prove a contract with'all. = - e
The attention'of the Court is particularly'called to" the stitement zet
forth'in’the abstract— (misprint of the middle letter of Samuel—see rec, p.
16). -The evidence is that this'statement was presented to Wiight, and ‘that
the sald it was right and would pay it.. . = . a6
This statement contains’the full names of the parties, Plaintiffs, as set out
in the declaration.- This, in the estimation of the Circuit Court, was sufficient,
in the absence of any proofto:the contrary, to entitle the Plaintiffs to recover.
Is not the inference reasonable fromthis evidence, that there was an
‘acknowledgment by Wright, that these parties, whose names are set out in
full, in the statement, constitute the firm of Meade, Stowell & Co.? This was
evidence tending to show that these Plaintiffs constituted that firm ; and there-
was no rebutting evidence introduced. As thisis a question turning upon the
sufficiency of the evidence, and not upon competency,. we submit, for the Ap-
pellees, withont citation of authorities or any further argument.

The only point made in this case is'on the sufficiency of' _tf_ie évidénce to

Sate i (O

- %2 2 JOINER i BLADES,
for Appellees.
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SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, A.D. 1862,
JOHN F. WRIGHT, )

V8. |
JAMES M. MEADE, t Appeal from Iroguois.
SAMUEL A. STOWELL, |
LEVERETT C. STOWELL. |

POINTS FOR APPELLEES.

The only point made in this case is on the sufficiency of the evidence to
entitle the Plaintiff, in the Court below, to recover.

There of course can be no question that where, in case of several plain-
tiffs, there is no averment in the declaration of partnership, they cannot recoy-
er as partners unless the partnership be proved. Neither can they recover
jointly, unless they plove a contract with all.

~ The attention of the Court is par tlcular]y called to the statement set
forth in the abstract— (misprint of the middle letter of Samuel—see rec, P.
16). The evidence is that this statement was presented to Wright, and that
he said it was right and would pay it.

Thls statement contains the full names of the parties, Plaintiffs, as set out
in the declaration. This, in the estimation of the Ciicuit Court, was sufficient,
in the absence of any proof to the contrary, to entitle the Plaintiffs to recover.

Is not the inference reasonable from this evidence, that there was an
acknowledgment: by Wright, that.these parties, whose names are set out in
full, in the statement, constitute the firm of Meade, Stowell & Co.? This was
evidence tending to show that these Plaintiffs constituted that firm; and there
was no rebutting evidence introduced. As thisis a question turning upon the
sufficiency of the evidence, and not upon competency, we submit, for the Ap-
pellees, without citation of authorities or. any farther argument

.. JOINER & BLADES,
for Appellees,
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SUPREME COURT OF ILLINOIS.
(Al B APRIL TERM, 1862.

JOHN F. WRIGHT, )
g " APPELLANT, |
v .ads.. . I
TA\IBS M. MLAD
and
LEVEREIT C. STOWEL L, i

APPELLEES. |

wf wionsy; ¢ v BOINTS, OF. AI’I’LLLANT
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SAnTh pwas DLOAGY ¥ G¥NZ6 Of 90f [IC!

l*nst "The T’]amtxifjbelow snad"s ‘19 mdn iduals in the names of James M.

‘Mead, Samuel A. Stowell anid Teverett C.' Stowell, and failed to allege'a part-

nel al]lp, nothmg upon the face of ‘the‘papers showing that they were partners,
or in ‘what'manter ‘tiféy ‘Weéte bintly "ifferested in the account sued upon.
They may bave proved a cause of action against the Defendant in favor of
Mead, Stowell & Co, but; they, faiied to: s_how by any proof, that the three
persons in whose names the suit was brought constituted the firm of Mead,
Stowell & Co.  On this proof they were not entitled to Judgment.

24 TIl. R;°109.°
9. Greenleaf’s Ewv, Ia«c 456,-Sec. 478.
5 \Vulde]] REirn
3. ampbe]l I ‘240 '1n(1 l\ote
3. Starkie's E\ 10‘() it
Cowp,, 569. FLEIn
5. Term R, 709.

9. Watts, R, 222,

‘to

. Greenleaf, Sec,, 483, ..

Sccond. At Common Law the most strict and perfect proot was required,
even in case the suit was brought in the name of the firm, or in the names of
the individuals composing the firm. That rule has not been chenged, only so



far as our Statute has modified the same, “ Unless parties sue as partners, they
must make proof as at Common Law to maintain an action.”

24th III, R. 109. -

Third. Had it appeared on the face of the papers that the claim sued
upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant could
have rebutted the same by prool. Defendant was in Court, defending him-
self against the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintiti’s Declara-
tion, or by proof on the part of the Plaintiff. Courts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partness, the question of partnership should be raised and
put in issue hy plea in abatement, verified 21 11L, 524, 12 Ill, 124.

TFourth. The Bill of Particalars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, 8, 17. :

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other.

Fifth. This Court has decided fully the questions involved in this case, at
page 109, 24, I1l. R.

The Supreme Court of New York decided the same point in 5, Wend,,
475.

The rale is uniform in all the Courts.

Sixth. The Judgment is not sustained by the evidence, for the foregoing
1'CASONS.

Seventh. The Court erved in overruling the motion for a new trial.

CHESTER KINNEY & 8. G. BOVIE,
For Appellant,
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IN THE SUPREME COURT.

" Rec. page 1
1

Lo

TN

(521

-
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APRIL TERM, A. D. 1862.

APPELLANT,
ads.
JAMES M. MEAD, ] :
SAMUEL A. STOWELL l}A ppzal from Irogquois.
and i
LEVERETT C. STOWELL, |
APPELLEES. |

JOHN F. WRIGHT, )
|
i
f

'APSTRACT OF RECORD.

Placita of November Term, 1861. A
Precipe filed and Summons issued, July 29, 1861.

Bond for costs filed July 29, 1861.

Summons served August 15th, 1861.

Declaration filed November 19th, 1861.

First count Common Count for goods sold and delivered.
Second count, same, money loaned.

Third count, money loaned, dzc.

Fourth count, cash paid, laid .out, &e.

Tifth count, balance of account, &e.

Sixth, goods, wares and merchandize.

-+ Séventh eount, monéy had and received. -~ = i aa

Copy of account sued upon.
First plea general issue filed November 21st, 1861.

Second, special plea, performance, and notice of setoff, dre.



Similiter to 1st plea, replication to 2d plea.
12 Trial by the Court without a jury, Nov.22d, 1861, and
Judgment for Plaintitf for $215.30.
15 Motion for new trial filed and overruled by the Court. De-
fendant excepts Judgment, Dec. 18th, 1861. Appeal prayed
for and allowed, and duly perfected on the same day, Dec.

1Sth, 1861. Bill of exceptions filed Dec. 18th, 1861.
EVIDENCE.

16 Plaintiff called as a witness, Franklin Blades, who testified
that, “Sometime last summer he presented the account to De-
fendant, which account reads in the words and figures following:
Tl gt

« STATEMENT.

“NEw York, May 15, 1861.

“« Mr. J. F. WricHT,
« In account with

s e, «MEAD, STOWELL & CO,
amuel {f, Stowell, 1A T
Leverett C. Stowell. ) 4 Courilandt Street.
“July 2 To M'd'ze, 6 mos. - - - - - - - $209 88
¢ Interest, SRS L SRS =l 5 49
$215 80

And that said Defendant said it was right, and he would pay it,

which was all the evidence offered or given.
CHESTER KINNEY & S. G. BOVIE,
Attorneys for Appellunt.
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A, G.SxTin Priptar, Rapublican Offico, Aliildlupart.
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SUPREME COURT OF ILLINOIS.
L ReE APRIL TERM, 1862.

__JOHN F. WRIGHT, =
SER)E R RO A PR ART
ey wadss o 9
JAMES M. MEAD, :

- SAMUEL A STOWELL ,L*'W"“Zf”'o’”' Zeguos:

and i
LEVERETT C. STOWELL, |
: APP_ELLF.Es. J
% oo DOINTS OF. APPELLANT.

{0k wiwl pyas DLOAGG ¥ GumEe of FGLIC)

,l Fuis7€’Trfl‘oPlai'ntqﬁsﬁbelﬁc;\{Csdiz’ﬂmié ip'di'vidua]é in the names of James M.
Mead: Samuel A. Stowell and Teverett C. Stowell, and failed to allege a part-
nership, nothing upon the ficeof the papers showing that they were partners,
or in“what mantor tHay Weéke{bihtly 'ififerested in ‘the account sued upon.
They may have proved a cause of action against the Defendant in favor of
Mead, Stowell & Co, but;they:failed torghow; by any proof, that the three
persons in whose names the suit was brought constituted the firm of Mead,
Stowell & Co. On this proof they were not entitled to Judgment.

94 TIL R;109.

1o

Greenleaf’s Ev., Page 456, Sec. 478.
5, Wendell: R, 475" i
3. Campbell, R, 240 and Note e
3. btalkle’s E\, 1670

Cowp,, 569. LB LR
5, “Tetm R, 709.
2. Watts, I3, 222,

10

2 Greenleaf, Sec, 483

Second. At Commwon Law the most strict and perfect proot was required,
even in case the suit was brought in the name of the firm, or in the names of
the individuals composing the firm. That rule has not been changed, only so



far as our Statute has modified the same, « Unless parties sue as partners, they
must make proof as at Common Law to maintain an action.”

24th [1l, R. 109. :

Third. Had it appeared on the face of the papers that the claim sued
upon was due a firm, the defendant could have taken issue upon the question
of partnership had there been proof of partnership, the defendant could
have rebutted the same by proof. Defendant was in Court, defending him-
self against the claim cf three individuals, and not against the claim of a firm.
Defendant could neither plead in abatement, or plead specially, or make
proof denying or rebutting an issue not tendered in the Plaintift’s Declara-
tion, or by proof on the part of the Plaintift. Conrts are not permitted to pre-
sume a partnership. It is admitted that if the plaintifis had properly
sued as partness, the question of partnership should he raised and
put in issue hy plea in abatement, verified 21 111, 524, 12 111, 124.

Fourth. The Bill of Particulars set out in the Declaration, is in favor of
one party, and the one proved on the trial is in favor of another.

See Record, at page 4, 8, 17. 2

Defendant was called upon to defend as against the cause of action al-
leged in the Declaration and none other. :

Fifth. This Court has decided fully the questions involved in this case, ab
page 109, 24, IIL RR.

The Supreme Court of New York decided the same point in 5, Wend,
475.

The rale is uniform in all the Courts.

Sixth. The Judgment’is not sustained by the evidence, for the foregoing

1'easons.
Seventh. The Court erred in overraling the motion for a new trial.

CHESTER KINNEY & S. G. BOVIE,
For Appellant.
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