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- WILLIAM B. WARREN

ve, [8 83
JACKSONVILLE,

'This was an action of ejeetment brought by Wirren sgamst the town
fo try the right of & strip of land situated on the west side of McHenry
Johnston’s addition to Jacksonville, Leing a part of the north 1-2 of the
west 1-2 of the horth-east 1-4 of see. 20, 15 north 10 west; and now in
the use of said town, and claimed as a street. It appears that this Jand
belonged to one Chandler, and was sold by
claimed by him as private property tothe
U. 8. Marshall, by virtue of 8 judgment of the U. 8.
execution thereon, seld said land at a Marshall’s sale, and the same was
purchased by Col. Warren, and he obtained a Marshals deed therefor.

The town claims this tract because of the following state of facts :

The land was never endorsed, but like other open land about the town,
had been traveled over,

State street, in Jacksonville, run westward across this 80 acres, dividingfithe rccord of the record of the two decds read in

it into two 4@ gcre lots, and Chandler Inid out an addition to the town of
Jacksonville on the south side of said street, on the soyth half of sajq 80
acre lot. ‘

Chandlet Isid oat a tier of lots on the north side of said State strect, as
3 part of his addition, beginning on the west side of the tract in contro-
versy, and running nerth 180 foet. This tier of lots was all the lots laid

———tee—e———

This deed was duly rccorded and
against Warren, but was objected to
A deed made by
'ratcd in 1845, was

~

8 copy thereof was

by him as improper testimony,
Dunean to said dannaty for

his objcetions,
Certain plats werc in evidence, which plats are here before the ceurt as
they were in the court below, to be taken ag evidence by consent.
It wasin proof that in 1835 a church was built on a lot fn Chandler’s
addition on State street, and adjoining to the land on the west.

acres, and no street whatever was lajd}|

ont upon the north half of asid 80
vut by Chandler on said merth half of said 80 acres.
s While the land was in this situation Chandlet sold all his interest in
, 3aid 80 sere Jot of land to Gov, Danean. .- A
Duncan never leid out . and recorded any part of said land into town
~ lots, alleys or streets, but proceeded to sell various parts of said land in
- various places; and those persons took possession of those tracts and jm-
proved them, leaving this, with various other parts of said tract, open.

In that part of Chandler’s addition situated on the south half of saig
land, there is a sfreet running from State street south directly opposite
said land-in controversy. This street did not extend to any part of this
land. .

On the 26th of January, 1886, Thamas T. J anuary sold to Duncan Iots
8, 9 and 10, in McHenry Johnston’s addition to Jacksonville, and made to
Duncan a deed therefor, for which Dancan paid him $1,000.

In that deed January inserted the fallowing clause :.

“And also all the interest which the said January holds in the railroaq
square, laid off by said Duncan, on the Jands bought of Dr. E. Chandler,
one half of which was deeded_by said Duncan to said January, but:in
conveying his interest on said square to said Duncan, it was understood
that said Duncan is to open Church street as far north as lot ' number 91

in said Johnston’s addition, or to north street, and has full ‘power to close

et v

the said square, or fo sell or to dispose ef it asbhe, said D@q:c@p,’;hiejq. .

think proper” .
{apnl] ' o e

L

It was proved that a strip of land on the east side of saiq land was en-

ever sinee, feven years before the commeneement of this
suit, bot ne public strect or road was ever located over said land by the
owner or by any one elsc; yet it had been traveled over a¢ a street two or
three years before Puncans death,

It was admitted upon the trial that Warran, the plaintiff, had seen
evidence some time be-

fore he purchesed at the was all the evidence in

the eause.

Marshalls sale, and this

a verdiet: rendercd for the defendant, and the case is brought to thig court
by appeal by Warren, and the following
court for its adjudication and decision :
Warren contends,
1st. The use of this land by the people of Jacksonville, by traveling
over it for seven years, is not evidence of its having been dedicated to the
public for a street.
24. The deed made by Dunean to January of an interest jn railroad
Square-not having any relation . whatever to the laud in controversy, was
improperly admitted as evidetce,
3d. The copy of the dced made by January to Duncan was improper
as evidence against Warren fo prove that Duncan had agreed to dedicate
this tract of land to the public as a streot, ‘

4th. The tract of Jand saed for and to which Warren proyed title, ex-
tended north far beyond the lot in Johnston’s addition, to wc;lch Church
street was to be opened as stated in Jatiuary's deed, whioh land lying
north of that point, no right whatever was shown by the defendant, yet
the court fopnd against Warren for that land too, - -

5th. The Circuit Qourt shonld have rendered a judgment for Warren
for all of said lang, but most certainly for all that part of said land north
of said lot 20, mentionéd in Johnston’s addition,
.~ A1l this will be understood by the court-upon the inspection of the re-
cord, and said plats admitted as a part of the record jn the case,
. The instructions'given and refused in a former trial of this cause are
improperly embodied fu this record and make n0.part of this cage.

.. ". M. MCONNEL,

LR T LR

4 e o

Jor Plaintiff in Error.

read in evidence 1

the said raflroad w
ako read in evidence against Watren, notwithstanding <,

skl
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SUPREME COURT:-DECEMBER TERM, 1853,

WM. B. ‘:;‘\“ REN, ] Ejectment, abstract of aathorities, and points re-,
J.\('KSOL\.’ VILLE, S sied on by the Plaintiff below, and here in error.

Raviers Inatitutes, p 484, This Y X S H
49; Bawnders, 175 A, seate L% lot of land is clalmed by the corporation . of

sn P8, 8 6 Storsy va. Jacksonville as a street, and the claim is founded upon
Odin, 12 Mass rep. 159; :

Gazether vs Bethume 14, e prescriptive right, growing out of, its ‘having been
Mxs 49, 66; Lawton vs Re- A ror. by \ & o 5 .
b Lt s re-travelled over by.the public about seven years, by saff.

loy vs Primm, 34 Mass 629; erance of Gigvernor Duncan, in his life time.
66 Thomae s Macenners  This plaintiffmaw contends that to enable the defen-

466: Thomas vs Marshfield A ; A L
i N, e(:lngocemrtvi* dant to hold #this land for the public under this claim-
5 e 2 . .

2.’:{’;&“.‘.‘{., ah. ‘[7":3.- the public must have had the adverse evclusive wninler,
ton 241; Baker v8 Fallg, 16 5.q ¢ 4 i Blic
Mass. 488, 620: Cinolnnau 7 1Ped eujoyment of the land as a public street twenty
v4 White, 6th Peters 431; Years.
Milis & Co. vs St Clair co
31 Scam 66; Melford vs.
Pratt, 4 Plck 222

(Ana) Trustees vs Hawn

It is also claimgd that Duncan dedicated this lot of
11, R. 654

land to the publie as-a street, and because of said dedi-

cation, this defendant must hold the said land as a cor-
poration.

Upon this point it is cuntended that to enable the
. trustees to hold this land as a street, it must be shown
Godtrey va the elty of Al-thatsome ope of the former owners laid out the land
ton, 1211 29 into lots, streeets, and alleys, of the town, and this is
one of the ‘streets.laid ont, and acknowledged and re-

corded in said tomn plat. )
e 4205 Mo v ooty 'TO prove that Duncan intended to dedicate this land

o 17 635 Lansing e the deeds from , January to, Duncan, and Dunean to..

[]A/)[E)/W"“"% ot M}" e

Manly vs Gibson, 13, 111
2308 §c.

108 LeZos f 437 Arren of .

e T - i At A
e g e g e - -

}(\(‘LKKL}LML L; l\ﬁ“ V(-L B 1‘\)
‘ﬁ/&ghitn'{»{un jtu

-

A BSTRAGCT .-

e

/‘::A /- o V7O LA f’?{c‘;? LM fCLR/(

G

.

T —— >

Mont y 20, John R. | . 7 (3
383; Botbhay s lae 24, 'January, referred to in the abstract, are offiréd as an
Rand 562 , es tﬂppt‘l. .

Warren, plaintiff in error, now contends that this de-

fendant is a stranger to that deed, and have no right
to use it as an estoi»ppl.
)

+ Ttis contended t
January that Duncan shall open a street, is not such a

Mijier v¢ Bagwell 3.3
Gard’ﬂw Wi

resital as the rule upon that subject requires. It does -

not state that uny fact exists, or any act Aas been done.
The statement is prospective and not retrospective.
Mevbg o0 . 3 mmitw 1ot Warren contends that to enable the town to set
chester, 34 M*Cord, 535; this deed ag an estoppel against his claim to thie Iand,
g;::‘f‘ggé;‘:(’gf;avl;’l}:;‘r‘; it must be proven that Duncan accepted this deed from
Tthy Greenleaf 76 January, and acted upon it, and accepted and enjoyed
the property therein conveyed. Nothing of that kind
eing proven in this case,
m';”“:,,'_z"gz’;,';;"‘ggsf'ﬁ;z The 17th section of this ejectment law gives the
Lacsing vs pasontgomers, defendant in ejectment a right to plead the general is-
Richardson, 6th_Pickering SU€, and ever thing that might have been given in ev-
fore f:;“:;:t:;:{}tgmlt;: idence under the old form of'a suit in ejectment, orin a
va Alleox, 11, Conmecticut Writ of right, may be given in evidence under the gen-
St L ‘;’;;"‘g::g;’r*’:}: eral issue in this case. This aet does not prohibit the
Toyty 24, Tyler’s Rep 288 pleading any special matter in separate special pleas.
The plea in this case is the general issue, under
which plea it is contended this estoppel, cannot be giv-

eninevidence, . It must be.specially plead
M. M’'CONNEL,
Jor Plambiff in Error,

at the statement in this deed by
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ABST

R ACT

SUPREME WURT-—DECEMBER TERM, 1853,

WILLTAM B. WARRE.\

Vs,
JACKSONVILLE, g :

"This was an action of ejectment brought by Warren against the town
to try the right of a strip of land situated on the west side of McHenry
Johnston’s addition to Jacksonville, being o part of the north 1-2 of the
west 1-2 of the north-east 1-4 of sec. 20, 15 north 10 west; and now in
the use of said town, and claimed as a street. It appears that this land
belonged to one Chandler, and was sold by him to Gov. Duncan, and was
claimed by him as private property tothe day of his death, and that the
U. 8. Marshall, by virtue of a judgment of the U. 8, Distiict Court, and
execution thereon, sold said land at a Marshall’s sule, and the same was
purchased by Col. Warren, and he obtained a Marshals deed therefor.

The town claims this tract beeause of the following state of fucts :

The land was never endorsed, but like other open land about the town,
had been traveled over.

State street, in Jacksonville, run westward across this 80 acres, dividing
it into two 40 acre lots, and Chandler laid out an addition to. the town of|]
Jacksonville on the south side of said street, on the south balf of said 8%
acre lot.

Chandler laid out a tier of lots on the north side of said State street, as
a part of his addition, beginning on the west side of the tract in contro-
versy, and running north 180 feet. This tier of lots was all the lots laid
ont upon the north half of said 80 acres, and no street whatever was laid
out by Chandler on said north half of said 80 acres.

While the land was in this situation Chandler sold all his mteresl; in
said 89 acre lot of land to Gov. Duncan.

Duncan never laid out and recorded any part of said land into town
lots, alleys or streets, but proceeded to sell various parts of said land in
varions places; and those persons took possession of those tracts and im-
proved them, leaving this, with various other parts of said tract, opens

(8. 8.]

“In that part of Chandler’s addition situated onthe south half of smdA

tand, there is & street running from State street south directly opposite
said Imd incontroversy. This street did not éxtend to any part. of. t,lns
land e
" On ﬁe 26th of January, 1836, Thomas T. January so]d to Duncan lots
3, 9°'and 10, in McHenry Johnston’s addition to Jacksonvnlle, and magde to
" Duncaf & deed therefor, for which Duncan paid him $1,000.
IntHat deed January inserted the following clause
+“And also'all the interest which the said January holds in the, railzgad
xquard Inid off by seid Duncan, on the lands bought of Dr E. Ghand}er
one haif of which wes deeded by said Duncan to said January, but in
conveying his interest on said square to said Duncan, it was understpod
that sald Durcan is to open Church street as far north as lot number, 21
in seid Johnston’s addition, or to north street, and has full power, to.close,

«

>

This deed was duly rccorded and a copy thereof was read in evidenee
against Warren, but was objected to by him as improper testimony.

A dced made by Duncan to said January for the said railroad square,
dated in 1845, wasalso read in evidence against eren notwithstanding
his objections,

Certain plats werc in evidence, which plats are here before the court as
they were in the court below, to be taken as evidence by consent.

It wasin proof that in 18385 a church was built on a lot in Chandlers
addition on State street, and adjoining to the land on the west.

1t was proved that a strip of land on the east side of said land was en-
closed about the same time, leaving this lot of land open, and that it has
remained unencloscd ever since; and like other open land, had been trav-
eled over by the pcople in getting {rom one part of the town to the other
ever since, and for more than seven years before the commencement of this
suit, but no public street or road was ever located over said land by the
owaer or by any one eclse; yet it had been traveled over as a street two or
three years before Duncans death.

It was admitted upon the trial that Warren, the plaintiff, had seen
the record of the record of the two deeds read in evidence some time be-
fore he purchased at the Marshalls sale, and this was all the evidence in
the cause.

By consent and upon this evidence, the cavse was tried by the court,and
a verdiet rendered for the defendant, and the case is brought to this court
by appeal by Wairen, and the following questions are presented to this
court for its adjudication and decision :

Warren contends,

1st. The use of this land by the people of Jacksonville, by traveling
over it for seven years, is not evidence of its baving been dedicated to the
public for a street.

2d. The deed made by Duncan to January of an interest in railroad
square not having any relation whatever to the ln.ud in controversy, was
improperly admitted as evidence.

3d. The copy of the dced made by January to D,nnum was - improper
as evidence against Warren to prove that Duncan.. had agrced to dedicate
this tract of land to the public asa strect.

4th. The tract of land sued for and to which Waymn proved title, ex-
tendcd north far beyond the lot in Johnston’s addifion, to which Church
street was to be opened as stated in January’s decd, which land lying
north of that point, no right whatever was shown. by the : defendant yet
the comt found against Warren for that land too.;, ~c:q -

5th. The Circuit Court shon)d have rendered a _]udgment for Warren
for all of said land, but most certainly for all that port.of smd land north
of said lot 20, mentioned in Johnston’s addition. - - -

A1l this will be understood by the court upon the mspectxon of the re-
cord, and said plats admitted as a part of the record in the:case.

The instructions given and refused in a former trial of this cause are
?mproperly embodiedin this record and make no pary,of - this case.

the said square, or to sell or to dispose of it ashe, said Duncyy M. M’CONNEL,
g ] Wy, my
think I!O]!Ol’ i ‘ Jor Plaintiff in Error.
(i N § ' é""\i £ & '
' . N AL0 DY B3 3
PECRSTAN A e ol



B T

b - T B oo
# ¢ 3 .y
-4 e ) * B .
. s = > -, -
— s .
. - = T p
. R . -
1 - - b e
. P {.:
¥ " .
'
N o B )
) 2 -~ . .
i %
3 ’ -
3
" '
Al b -
>
> I "
l b :
-
LTy )
| e g i . :

s e e 27 2 |
i s T e vt A ) yiry

c?(’?zﬂv -77'”,‘;/' ,

4
|
1

T S S

o a
L Sl SRSV 3




	img20250131_11491587
	img20250131_11503425
	img20250131_11511997
	img20250131_11514879
	img20250131_11524470
	img20250131_11534042
	img20250131_11545390
	img20250131_11552294
	img20250131_11555222

