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STATEMENT oF CASE.

This was a suit in chancery for g dissolution of partnership and
for an account, filed on the 11th day of October, 1860, by Cadwal-
lader Bull, the intestate, against the defendants, Maher & Kelly.

The bill was filed and the sujt commenced at the above date, in
the Superior Court of Chicago; and the bill sets forth, that a copart-
nership was entered into between the complainant in the bill, the
late Mr. Bull, and the defendants, Maher & Kelly, for the purpose
of carrying on the coal business, in partnership, in the city of Chi-
cago, for the space of two years from the date of the articles which
are set forth in the abstract filed in this canse, correctly ; a copy of
the articles is attached to the bill and will be found on the abstract

pages 2, 3, 4, 5 and 6.

By reference to these articles it will appear that Cadwallader
Bull was a resident of Buftalo, N. Y., and Maher & Kelley were
residents of Chicago, where they had previously been carrying on
the coal business under the firm of Kelley & Co. The objects of
the new partmership was to carry on a general coal trade in
Chicago, and the articles of copartnership witnesseth as follows :

“ That said Cadwallader Bull, Hugh Maher and Edward Lelley,
“ have agreed, and by those presents do agree, to become partners
“1in the coal trade, in the city of Chicago aforesaid, under the name
“ and style of Kelley & Co., as the firm name ; the partnership to
¢ commence on the 15th of April, A. D. 1860, and to terminate on
¢ the 15th day of April, 1862, but by agreement may continue five
¢ years longer.” It further witnesseth, “ for the purpose of carry-
“ing on the business of said copartnership, the said parties have
“ agreed, and do hereby agree, to observe and fulfil] the following
“ covenanis and conditions:”
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First, Bull agreed to furnish and provide all the coal that should
be necessary to carry on the business, at the lowest market cash
value, ship it to Chicago, and the same to ¢ remain the property of
« said Bull until the same shall be sold in the ordinary course of
“ business sales.” (Page 2 of abstract.) Maher was to provide a
lot of land for a coal yard, and all the fixtures, carts and wagons.
Kelley was to give his whole time to the business ; the ezpenses to
be ““ borne in common by the three partners, except the salary of -
“ the book-keeper, which was to be paid by Bull.” Maher &
Kelley were  to bear all losses that shall arise from bad debts
¢ created by them, or either of them, by giving credit to irresponsi-
¢ ble parties,” -&e.

After providing for keeping of books and accounts, and for the
entry of all monies received or paid, all purchases of, and sales of
coal, the 11th article provides that :

« After the payment of the expenses of the firm, all moneys, the
% proceeds of coal, shall be weekly paid over to the book-keeper fur-
“ nished by said Bull, for said Bull,to the amount of the cost of the
“ coal furnished by him—said Bull.”

The bill then shows that this article had been most grossly vio-
lated by Maher & Kelley ; that he (Bull) had shipped to theia near- ,
ly seven thousand dollars worth of coal, a large portion of which
they had sold,"and received the money for, but had not accounted
to Bull for, as provided by the articles; that he (Bull) ¢ could
“ not continue o supply coal without being promptly paid, and to
« do so would be ruinous to him,” &e.; that he had requested the
defendants to come to a fair and full account with respect to said
partnership transaction, and to pay him the money to which he was
entitled for cost of coal sold ; but that defendants refuse ; and that
“ they have received, and converted to their own use, a large sum
« of money to which he (Bull)is entitled, and are proceeding to
« gell the coal on hand, collect in the partnership debts and moneys,
« whereby the balance due from them to him will be largely in-
« creased, to his great loss, damage and injury.”
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Sometime afterwards, a supplemental agreement was entered into

between the late Cadwallader Bull and the appellants, Maher &
Kelley, a copy of which is also att

unimportant changes are made
will also be found on the abst

ached to the Dill, by which some
»and which supplementary agreement,
ract, page 1.

The partnership commenced on the 16th day of April, 1860, and

the articles provide for the manner in which the profits were to be
ascertained and adjusted.

Mr. Bull was to provide a book-keeper, which he did; and the
witness, Robert J. Hunt, immediately after the formation of the
partnership, entered on the discharge of the duties of that posi-
tion.

That they did not furnish to Bull the balance sheets which
were to have been furnished monthly; and that they did not
pay over weekly to the book-keeper, as required by the articles,
such sums of money, realized from cash sales of coal, as would
be sufficient to defray the cost of the coal sold, at its cost
price in Buffalo; but that on the contrary at the time of the filing
of the bill, they (Maher & Kelley), had fallen into arrear, for mo-
neys which they had received for coal sold for cash, $1,104.

That they had sold for cash from the commencement of the part-
nership coal furnished under thearticles to the amount of $5097.32,
and had only paid over up to the 11th of October, 1860, the sum of
$8150.06; that the expenses to thatday were-$833.16 ; leaving a bal-
ance of $1104.10 in the hands of Maher and Kelley unaccounted
for, and not paid over. That Mr. Bull having come up froxr.l Buf-
falo to Chicago to look after matters, and finding tllen'l in this con-
dition, and being unable to get any sort of satisfaction or settle-
ment from Maher and Kelley for the very large amount of coal
which he had sold thew, or rather furnished to the firm nnder
the articles, the full particulars of Wh.ich will be given hereafter,
was compelled for his own protection from utter ruin, to commence
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The court will observe, by reference to the abstract in this case,
that after this case had progressed almost to a hearing, Maher sud-
denly discovered that he had misunderstood his own case ; that he
had never had anything to do with the parmcrship in question at
all, except to look out for the rent of his coal yard ; that if there
were any difficulties in regard to the business, they were all with
Kelly and Bull; that he was, if there was any loss or damages to
be paid, perfectly innocent; that since the suit had been com-
menced against him he had no: saffered any uaeasiness at all ; that
he had been absent from the city a considerable portion of the
time, “ wholly absorbed in his own business, relying upon Kelley
and W. W. Drummond, Esq., who had been employed to protect
his rights, &e., that he had all at once discovered that things were
going wrong; that Drummond had filed a joirnt and separate an-
swery, when it should have been wholly separate; that Drummond
had neglected his business, and in short, that his case had been
mismanaged ; and that Drummond had proceeded on altogether a
wrong theory, and that he (Maher) was desirous of changing it, and
asked leave of the court to cut loose from Kelley and Drummond
and proceed alone.

The affidavit of Maher further shows that he had discharged
Drummond and employed the Messrs. Nicholls as his counsel.

Daniel C. Nicholls then files his affidavit, in which he gives it as
Lis opinion that the case had been conducted upon an entirely
wrong theory, and proceeds to state that ¢« j4e has seen W. W.
“ Drammond, the former solicitor in this cause, but that he was
“ either unable or unwilling to give any information in relation to
¢ the facts in said cause. That from an ezamination of the arti-
“ cles of copartnership, and the evidence and facts in the case, 80
‘“ far as /e has been able to acquire a knowledge of the same, he
“ believes that a proper defense cannot be made for said Maher

“under the joint answer of said Maher & Kelley, filed in said
‘ cause.”
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See affidavits commencing Ol page 29 of abstract, and extending

to page 35.

The gigantic efforts of thencw counsel to master th.e case are t|1e1"e
get forth, and on motion of Mabher the time for closing the proofs
was extended until the first day of the next term ; and on the further
motion of Maher, leave was given to him to file a separate answer,
but coupled with this express condition, that it should not be in-
consistent with the sworn answer of Maher which he had previous-
ly filed in this case. The rceord does not set forth this fact, but it
was nevertheless true, and when the attention of the court was, on
the hearing afterwards, called to the utter recklessness which char-
acterized this attempt to experiment upon the indulgence of the
court, at the expense of all the rules of equity practice, as well as
common honesty, the amended answer was stricken from the files.

FixanL Crosixe or Proors.

On the 1st of September, 1862, on motion of Maher, the time

for closing the proofs was extended until the first day of the next
term.

On October 6, 1862, by agreement of parties, (see page 53 of
abstract,) the time to close proofs in said case was extended until
the first day of the next term, and this agreement was entered of
record ; and on the 3d day of November, 1862, by agreement of
parties, the cause was set for hearing on the 10th day of November,

2\.'1th leave to either party to take farther testimony in the mean-
ime.

dofil:]a E:Zf: bei.ng by agreement of counsel and of all parties
o tha,t e 1?2 \m.s set for hearing on the 1.0th of November, and

o thy : Pax‘txes appeared, and the first thing done on the
P e solicitors for tlq complainant was to call up the motion

whi revi
hnch had Previously been 1, by them, to strike from the files
the separate answer of Mahey |
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Fixay, Hearme.

Motion to take from the fileg the separate answer of Maher, filed
August 18, 1862, and to dismiss cross bill allowed at hearing, which
motion was based upon the fact that the separate answer of Maher,
of August 18, 1862, was contradictory to the whole tenor of the
sworn joint and s2par 2 answer ﬁledl by him on the 26th of Oco-
ber, 1860, and entirely inconsistent vith it. The court, after hear-
ing arguments on this point, sustained the motion, and this answer
was stricken from the files.

The cross bill was also at the same time on the hearing, and after
full argnments heard, dismissed on the ground that the two com-
mon law cases having been disposed of, and all the allegations of
said bill having been denied and disproved, there was no affirma-
tive relief’ whatever to be granted. the same having been filed, as
the final decree shows, subject to the disposition of the court on
the final hearing, as will be seen by reference to the final decree
on page 125 of the abstract, which is in these words:

“ This cause coming on this day, to be heard upon the bill, an-
¢ swer, cross-bill and all the pleadings filed, and proofs taken there-
¢“in, and Messrs. Hervey, Aunthony & Galt, of counsel for the com-
¢ plainant, having been heard, and Messrs. Nicholes Brothers, of
¢ counsel for the defendant, Hugh Maher, having been also heard,
“ and no counsel appearing for said defendant, Edward Kelly, and
“ the court, upon consideration thercof, and being tully advised in
« the premises, doth order, adjudge and decree as follows, namely ;
“ That the cross-bill of the said Hugh Maher and Edward Kelly,
“filed in this cause, be dismissed and that the amended answer of
« the defendant, [ugh Maher,filed on the 184 day of August,
«« 1862, be stricken from the files of this court, and the same having
« Deen filed subject to the objection and o the disposition of the court,
¢ to be made on the final hearing of this cause.”

~

-~

-~

p -oofs had been closed, by agreement of parties, and
ter the proofs )
the final arguments were in progress Maher desires to offer general
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parol testimony, consisting of “residents of the county ot Cook,
« and State of Illinois.”

The defendant Kelly,.it will be observed, had long since aban-
doned his defence to the bill, and did not appear at the hearing, and
had no counsel or attorney in attendance, whatever, and after the
case had been on argument foraday or two, and after all the proofs
had been closed by agreement of parties (see page 53 of abstract),
the solicitors of Maher gravely propose to stop all further proceed-
ings, in order to examine some witnesses, generally, for the defense,
in support of said Maher’s separate answer and cross bill, which the
court had decided to strike from the files.

One of the witnesses, Quigg, whom Maher’s solicitors wished to
introduce had already been most fully and eloborately examined
by Maher, and neither of them were in attendance on court at all,
but were all; as the abstract, on page 54, shows, * residents of the
“ county of Cook, and State of Illinois,” and they proposed to stop
proceedings and send for them, in order to accumulate testimony in

support of Maher’s amended answer and the cross bill.

“ And thereupon the judge presiding inquired of defendant’s
“ counsel if they proposed to prove by these witnesses any particu-
“lar facts, to which the counsel replied (without answering the
“ question put to them at all) that they wished to examine them
‘“ generally for the defense, to he sworn and examined in support
“of said defendants answer and cross bill,” ete.

On this being announced, the court decided that as the rules of
evidence were precisely like those at law—and as the defendant
had had extension after extensjon of time to take testimony—and
as no particular fact was offered to be proved different from what
was before the conrt, that it would be, in the first place, a breach of
good faith to allow counsel to byeak their own agreement; and in
the second place, he did not believe he was bound to hear merely
cumulative testimony, when it was admitted that they did not pro-.
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pose to show a single new fact other than was then before the court;
nor was it pretended that any fact was proposed tobe proved, which
had come to Maher’s knowledge since the closing of the proofs.

To this Maher, of course excepted, and thought that agreements
or no agreements, answer or no aunswer, cross bill or no cross bill,
his witnesses, who were residents ¢ of the County of Cook and
¢« State of Illinois,” should be heard.

TFinaL Dxrcrek.

The testimony produced on the part of the complainant was very
short, but showed conclusively that Bull had furnished Maher &
Kelley a large quantity of coal, which they had sold and received
the money for, but had never rendered any account to Bull at all;
in plain violation of the articles of copartnership.

The defendants having conducted their case on every conceivable
theory, offered a large mass of testimony, which had been taken on
every conceivable point, and which was duly considered by the
court; and it appearing to the court that said Cadwallader Bull
had, since the commencement of the suit, departed ?4és life, decided
that the copartnership ad, for that cause, been dissolved ; and that
Maher & Kelly should pay the complainant the value of the coal
which complainant had sent them, and which had been sold by them,
amounting in the aggregate—and including some items particularly

oD f=]
set forth in the decree—to the tull snn of $6,300.

The decree contains a full summary of the case, and shows the
results arrived at by the court, after the most careful examination 3
specifying particularly the manner of waking up the account (see
page 125 to 128 of abstract.

In support of the decree as rendered, the counsel for the com-

plainant beg respectfully, to submit thie following brief synopsis of
the evidence.
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ARGUMENT.

Tt appeared, that Maher & Kelley had been engaged as.pmtners
in the same business of coal dealers at Chicago, the preceding year,
1859, and had made large purchases of coal from Bull, amounting

to about $15,000.

That their firm name was Kelley & Co., and that after the form-
ation of the partnership between Bull and Maher & Kelley, the

firm name remained the same.

Tt further appeared that Kelley & Maher were largely indebted
to Bull on the transactions of 1859, and that at the date of the
articles of copartnership, 16th of April, 1860, there were several
notes of Kelley & Co. outstanding, and which had been carried
over by renewals from the previous year—some of which fell due
after the formation of the copartnership, and were dishonored by
Maher & Kelley, and were subsequently collected from them by

suits brought by the parties to whom they had been negotiated.

The quantities of coal farnished by Bull in 1860, as proved and
the cost price thereof at Buffalo, as also proved by one of the wit-

nesses (called by Maher & Kelley) are shown to have been as
under.
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1860. Toxs. Lps.
May 8th, 119 1540 Blossburg coal, at $3.90.. $467 10
«  94th, 83 1183 « “ S 826500
June 16th, 151 1800 « « “ .. 592 40
“ 30th, 136 1320 « « fe L 53219
July 17th, 152 Lehigh coal at $5.50... 836 00
Aug. 4th, 48 1435 Blossburgh coal, at $3.90.. 189 99
€ = Bth, - 158 396 « ¢ ks 61 6.9
“ 14th, 178 1128 Lackawanna coal at $4.40.. 7S5 68
¢ 20th, 99 1539 ) 3 « .. 438 38
SEO34 184 238 W a SR SO NS
Sept. 28th, 98 ¢ X S 431090
Haanite 121 1268 Lehigh coal, at $5,50 .. .... 668 98
ToraL....1532 847 $6,695 70
“On account of which, it is admitted and proved, Bull has
received from Maher & Kelley .................... $3,150 06
Balance of cost price wnpaldSSseee. . L. ... ..ol 3,545 73

The above sum of $3,150.06 is composed of the following items
at the dates given :

June 16, 1860, Illinois Central Railroad Co. note $630 39

Ang. 31, ¢ Cash EEEEREEEN < vonisie oo oo vninns 144 67
Sept. 9, . DraftontNey@York. ... ... 900 00
%98 <« TN.S.Bonionlgmotes........... 1,250 00
({31 « (BETIN o 0000 - R PRI RS 25 00
Oct. 2, €. Onaln e s sl 200 00

$3,150 06

These figures appear in the schedule attached to the bill and are
admitted to be accurate by the sworl answer.

The expenses of the firm up to tl.le time of filing the bill for
freight, help, cartage, hoisting, weighing, etc., a detailed statement
of which is attached to the bill, amounled to $833.16.
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The total amount of the s'nles of coal by Kelley & Co., which
had been received from Bull 1n .1860, as shown by the testimony of
Hunt, who testified to the quantity of each kind remaining on hand,
on the 11th of October, 1860, was as follows :

Tons. Lss.

Blossburg received THEIHDSERES - S 697 1674
On hand 11th of October....... ... .. .. ... 94

Tl b i A - SO 603 1674
Lehigh, received .. ... o SRR o LI R 273 1268
On hand 11th of October................... 235

Gl o b dino o TR S 5 5 o P IBE 38 19268
Tackawanna, received...........oooo..... 561 905
On-hand 11th of October................... 359

eIl ma g e et o0 < AR G oI e R 202 905

The sales of these quantities at the prices received for them
would show as follows :

Toxs. Lss.

603 1674 DBlossburgat$6................. £3,622 00

202 905 Lackawanna at $6.50............ 1,316 25
381266 " TehighafB8, . ot . i veenes 307 80

$5,246 50

During the period during which these sales were made the sell-
Ing price of Blossburg coal in Chicago, was $6 per ton.

It advanced greatly afterwards, during the Fall of 1860 and Win-
ter of 1860-61. -

v The selling price of Lackuyana during the Summer had been
$0.50, atter the 11th of October it, also, greatly advanced, and du-

ring the Winter run up to §12 a ton.
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Lehigh coal was selling, during the same lime, at 87.50'to $8, it
also advanced meatl) after the close of navigation, ranging as high

as $13 to $14 per ton.

The evidence shewed that all kinds of hard coal were very scarce
that Fall and Winter, and that prices were, in consequence, ex-
tremely high.

When the difficulties between Bull and Maher & Kelley com-
menced, about the 10th of October, 1860, the following guantities
of the coal, furnished by Bull during that year, remained in the
yard ot Kelley & Co. unsold, as proved by the testimony of the
witness Hunt.

Tons.

Lackawana,. ..o .vvvreentiiiiieiii e 359
Blassburolete st L. oo R s 94
11 SR R Rl it . O 235
(L6 o 6 Sodon 0o e 0ba% o 5 BanoaHoSE tons, 688

By adding the above quantity to the quantity of the various
kinds already shewn to have been sold, it will be found to make up
the precise quantity delivered by Bull in 1860—1,532% tons.

At $6 per ton, there was then of Lackawana coal, on

hEra b 0 VG oo 6 lam A 60 50 G08 5. oo 0oma e Pyt $2,154
Of Blossburg, at $6.....ccocrervineeeireannn. 564
Of Lehigh, at $8...c.ccvceeveeniiiniiiii.... 1,880

Total value of coal on hand 11th October, 1860,
at above  prices. ... hceara Bl Lo, $4,598

It will thus be seen how little of truthor justice there is in the
claim set up in the answer, that Bull had failed to supply coal; and
the frequency and large amounts of the slipments, show concln-
sively how earnest Bull was in his endeavors to faithfally perform
his part of the agreement.
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Now, how had Maher & Kelley performed theirs—as they swear

they did—let us examine.

They were to pay over to the book-keeper, weekly, an amount
equal to the cost price of the coal at Buffalo, out of the cash sales.

Did they do so?

The account of payments made by them, excluding the Bouton
notes, (an explanation of which will be given hereafter), shows as

follows:
June 16th, Illinois Central R.R. Co.’s Note,.... $630.39
BB RO UARTIEEE . . . L o e e s s s 144.67
September 4th, Drafton N. Y.,.............. 900.00
& PN @G- n a0 o e 25.00
October 2d, W i S S 200.00
INEI o ala 56 m00 a oo - oo RS SNl $1,900.06

The answer admits cash sales to the amount of $3,607.83. Let
us examine how that would leave the account, supposing that sum
to be correct, for the sake of argument, and the unfairness and dis-
ingenuousness of the answer, and of the conduct of Maher & Kelly,
will, we think, be at once apparent.

GashiSalos Eout e - e $3,607.83
Less Blxpensent SOSTME Ll 833.00

Lhlancolialo ol ol e e $2,774.83
Paid on alioye; O G 1,900.06
In arrears on their OWn showing,............. S8T4.77

and'on]y about $925 less than we claim they were, for cash
received,

Thioo\:r] :ls; :022):13 B0}1ton Dotes, the facts are, as proved by Bouton :
R t1] of Septembel', 1860, Mr. Bull being in Chicago,
= :) by 1e firm ?f Kelley & Co., made a sale to Mr. Bou-

a quantity of Lehlgh and Blossburg coal, to be delivered gs
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Bouton required it, at his foundry_ Bull gave Bouton an order on
Kelley & Co. for the coal, which Kelley & Co accepted; and then
Mr. Bouton gave his notes fo the amount, $1,250, which notes were
handed over by Kelley & Maher t, Bull—were charged to him in

account as so much cash, anq freated by Kelley & Maher as cash
received for coal sold by thenm,

Baut, unfortunately for My, Bull, within a few days after this
transaction had taken place, the diffieulties between Bull and Ma-
her & Kelley culminated in g suit, and the latter gentlemen then
refused to deliver to Mr. Bouton the remainder of the coal due to
him on the order which Bull Lag given, and which Kelley & Ma-
her had accepted—Kelley & Maher then pretending that they had
n0t the coal to deliver.

At that very time the proof conclusively shows they had in the
yard, of coal supplied by Ball in 1860, 94 tons of Blossburg and
235 tons ot Lehigh.

All that Mr. Bouton required, of both kinds, was 95 tons 1,650
pounds; being 56 tons 1,715 pounds of Lehigh, and 38 tons
1,935 pounds of Blossburg. And with 94 tons of Blossburg and
235 tons of Lehigh on hand, Maher & Kelley, after charging Bull
with Bouton’s notes as cash, refused to deliver any more coal to
Bouton on the order.

In consequence of this refusal Mr. Bonton refused to pay his
notes, which Bull had negotiated, and Bull was obliged to send coal
from Buffalo to make up nearly the entire deficiency to Bouton,

Before, howcver, this coal could arrive at Chicago, Bouton got
out of coal and his works were about being stopped, when le was
authorized by Bull to purchase what lLe needed, (to keep him
going till the coal, sent by Bll]],' Sh.onld al.'rive), in the market
here, and that Bull would pay for it. This he did, as will be
shown.
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Of the 95 tons that Bouton Was short, lie purchased, under above
arrangement with Bull, 28 tons from Price & Morris and J.S.
Newhouse, and Bull paid him for it. Bouton then paid his notes.

Kelley & Maher afterward directed their book-keeper to credit
Bull’s account with §591, for short delivery to Bouton, which was
done.

This, it is assumed, was the amount at Bouton’s contract price;
but the testimony of Bouton shows a much heavier loss to Bull than
that—a loss, in short, nearly equal to the full amount of Bouton’s
notes—$1,250, as will be shown.

Bull had te secd the coal to Bouton from Buffalo late in the sea-
son; owing to the great scarcity of coal, arising from strikes
among the miners, and a great difliculty in getting vessels, and the
Lehigh coal which he sent was frozen in at Detroit on its way up.

The coal was transported from Detroit to Chicago by rail, and
the freight on it was $302.29, which Bull paid.

This is the manner in which that transaction foots up, as shown
by the testimony :

Bouton was short 95 tons, which he had paid for by his notes, and
which 95 tons Malier & Kelley onght to have delivered, as they
treated Bouton’s notes as a cash sale of coal.

Bouton bought of Newhouse to amount of.......8& 96.47

He bought of Price & Morris. ..o ovovveenennen.n 129.88
He charged Bull for short delivery, after all.... .. 73.50
Railroad freight from Detroit on Lehigh coal. .. 302.29
ORTD Gt aits v oo R PSS 33.10

Sixty-seven tons delivered by Bull from Buffalo, in-
cluding lake freight on Lehigh to Detroit, and
railroad freight on Blosshurg from Buffalo to
Chicago, ab §8 per fon. . ,....-cveeenrveenss 536.00

Loss. ... . o SR 1 U B
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This loss, it was claimed, ought to have been paid by Maher &
Kelley, but the court only decreed against them the $591, which
they themselves had admitted was the amount, in value, short de-
livered to Bouton, and which they ordered their book-keeper to
credit to Bull.

It would, therefore, seem that the Bouton notes onght not to be
allowed to Kelley & Maher as a payment.

On the 11th of October, 1860, according to the testimony, Kelley
& Maher had on hand in the yard, of coal furnished by Bull in
1860, 688 tons of kard coal.

The price of which, almost immediately afterwasds, run up §12,
and bLefore Winter was over $14, per ton—say $10 per ton all round,

and it shows value of coal inyard................ $6,880.00
Deduct cost, as shown under.... ............ 3,238.70
Showstafiprofitiof . R s e e e $3,641.30

Cost price of the different kinds:

359 tons of Lackawanna at $4.40 perton....... $1,579.60
94  “  Blossburg “ 3.90 R 366.60
235 ¢ Lehigh LEELRAE TS R R e 1,292.50
ELotalicos et N L $3,238.70
The sales already shown of three kinds up to Oc-
tober 11th, 1860, amounted to.............. $5,246.05
The cost of which, at Buffalo, was............ 3,458.55
Profit. . EERER TP R R R ETLS (R $1,787.50

Cost of what was sold as above shown:
603 tons 1,674 pounds, Blossburg, $3.90..... $9.355.65
202« 905 « Lackawauna, 440. ... . 890.80

38 ¢« 1,268 ¢ TLehigh, 5.50

$3,458.55
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The following brief summary will show figures, as given above
in detail.

Total quantity of coal delivered, at

COSE PIHCE. . vvenr st eeeun s $6,695.79
Less paid including Bouton notes. ... .3,150.06
Balance ONICOSE OFICTHL: « = <iuieis sio o s0s s s wnmie s $3,545.73

Profit on sales of $5,246.05 before
11th of October, 1860, as shown. . ..81,787.50

ToLTIE GG TRAL o e o - 0 DR G s o e e 595.83
Profit on ceal on hand 11th October, as

I 608 So & o pio oo o T S R A 3,641.30
Bull’s one-third..oeveeecveeinenniennennnnn. 1,213.76
Bull’s loss on Bouton transaction.............. 1,171 24

Interest from 11th October, 1860, to date of decree.

Deduct one-third of all expenses and freights, ete., allowed by
court at $1,500—a large allowance, and it appears that the decree
instead of being, as appellant claims, excessive, is not as much as
it ought to be by over $1,000.

An attempt was made on the argument of this case in the court
below to claim damages, because Bull did not supply all the coal
that Maher & Kelley thought that they could have sold or con-
tracted for, and that in consequence of an insufficient supply, they
suffered loss.

The answer given to this claim in the court below and repeated
here, in case any such ground is urged for a reversal of this decree,
is simply that when Maher & Kelley ceased to pay for what they
had sold, with plenty of coal on hand for any legitimate operations,
it was not surprising that Bull should decline to send more—but
more was not required at the time of the difliculties, commencing
10th of October. At that time, as has been shown, Maher & Kel-
ley had on hand, in theiy yard, 688 tons of Zard coal, (Blossburg,

Lehigh and Lackawanna) which they had got from Bull that
season.
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It will be observed that the busy coal season had then hardly
commenced.

Some time after the commencement of this suit, Maher & Kelley
were called upon by Bouton to deliver him coal on his order which
they had accepted, and they refused, alleging that tkey had no coal
on hand.

This was entirely untrue, as has been shown, and if anything
further were waunting to show, how systematically Maher & Kelley
seem to have gone to work to defraud Bull, it was proved that be-
fore the commencement of this snit, some days, and while Bull was
in Chicago attending to the business of the settlement of his ac-
count with the firm, Maher & Kelley, while pretending to be car-
rying on the business as usual, had made what they called a sale to
a man by the name of Roberts of all the coal on their yard tor his
note of §2,600.

No entry of this most fraudulent and vile transaction ever ap-
peared on the books of Kelly & Co., except upon an order book,
as it was called, which was kept in the office for persons to write
orders for coal in, and in that book, and only in that, it was proved
that Kelley had directed an entry to be made by the yard man a
long time after the pretended sale, and after the commencement
of this suit, and the service of the injunction.

The coal was never removed from the yard, but was sold after-
wards, no entrics of the sales were ever made on the books, and
no one except Maher & Kelley have ever heard anything of the

proceeds.

The whole transaction was a bold and impudent fraud, done for
the purpose which has been pretty successtully accomplished, of

cheating the late Mr. Bull, their partner, and so well have they
at by every device known to the law,

succeeded in their efforts, th i :
s of fraudulent practices, they have

and by resorting to all sort
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not only pretty thoroughly ruined hiuf f.inancially, bn.t have ac-
tually through sheer excitement and suffering m.xd. ve.jmtlon cau?ed
by this and other protracted and harrassing ht:gatu?n, to which
Bull-was a party, or in the success of which he was interested as
collaterally liable on the paper sued for, worried the poor man

into his grave.

The disgraceful Roberts’ transaction will stand out in a more re-
pulsive light when it is stated as it was proved, that at the time
when Maher & Kelley pretend to have sold all the coal on their
yard for $2,600, and for the note of an unknown man, the cash
value of the hard coal alone which they had received from Bull,
was on that day (2d Oct.) over $5,000 ; and that was not all. The
coal which they got from Bull, and which they pretended to sellin
this way, it was provided by the articles of copartnership should
remain the property of Bull until it was sold in the ordinary course

of business.

Will it, can it be pretended, that this sale or pretended sale to
Roberts was ¢n the usual course of business ?

It will not do for Mr. Maber, the appellant, to claim that he had
nothing to do with this matter—that it was all done by Kelley.

When he and Kelley were brought up for contempt for a viola-
tion of the injunction in this case, by selling coal, they both ex-
cused themselves by setting up this pretended sale to Roberts.

In every aspect the justice and equity of the case is with the
complainant, and the decree against the defendants below, even
upon fheir own showing, is not sufficiently large, for, by reference
to their Ledger, as corrected and revised by their eminent book-
11‘;31’,91' (the.wi.tness Quigg), it will be found that the balance at
Bhl(l)l‘i': nc;-e:::l. is bet.ween .$4,000 and $5,000, and which balance

Y to his eredit of any profit whatever.
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POINTS OF APPELLEE.

The analysis which has now been made will serve to give the
courts, at least a correct outline of the case, as presented by the
record.

We contend first, that there was no error in dismissing the cross
bill, because the record shows that there could be no affirmative
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relief whatever that could be granted. The cross bill having been
filed to enjoin the two suits at law, of Edward H. Downs, a:d the
Cecil Bank, on the ground that Bull was merely using their names
was answered fully by Bull—Downs and the Cecil ?SImk——uttex'ly1
disproving every allegation which the cross bill contained regard-
ing said suits.

I1.
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To show that Maher’s answer, of August 18, 1862, entirely con-
tradicts his first answer we call attention to the following discrep-
ancies and contradictions :

Ist.  The joint and separate answer of Kelly and Maler, which
was filed on the 26th of October, 1860, and sworn to, admits the
formation of the copartnership, and the correctness of the articles
of copartnership, and supplementary article explanatory of the
original ones, of Sept. 6th, 1860, as set forth in complainant’s bill—
8ee page 15 of abstract,
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12 of abstre -

« on 29th of September, which instead of 142 and 98 tons, respect-
« jvely, ought to be 129 7-2000 and 95 157-2000 tons respectively.”
All thisis sweepingly denied in his separate answer.

4th. Maher, in his first answer, admits his joint liability, as a
partner in the business, and bound to account for all the coal sent
to him and Kelley by Bull. On page 37 of the abstract, Maher,
having taken recent counsel upon the subject, denies his liability
in the boldest and most peremptory manner, and expressly « denies
« that there is any provision in said articles that he should take
«“ charge of or in ang way control or pay over any of the proceeds
 of the sales of coal furnished by said Bull to said firm.”  See
page 37 of abstract.
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Sth.  Maher, as appears by the abstract, commencing at page 38,
and from thence on to the close of Lis answer, denies each and evs
erything that he formally admitted in his joint and separatc answer,
and denies that he is, “ jointly with said Kelley, or individually
¢ was liable with said Kelley to pay over to said Bull, under said
¢ articles, said sum of $1,104 10-100, or any other sum,” &e. See
page 39 of abstract. On page 40, after reiterating, with marked
emphasis, his non-liability, either «individually or jointly,” he says,
in regard to Kelley, ¢ whether said Kelley has converted said sum,
“ or any other sum, coming into his hands, in the course of said

el appear
Maher has shown that he lmd utterly neglected the bn\me“, and
had paid no attention to it whatever, he deliberately  claims that
“ whatever amount of damages said Maher & Kelley, or either of
“ them, have been compelled to pay; and the amount of coal de-
““ livered for which payment cannot be collected, in consequence of
“ the failure of said firm ¢o deliver coal, and whatever amount said
“firm has become lable to pay, should be charged to said Bull, in-
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« gsmuch as the failure of said Bull to keep the covenants in said

« grticles, on his part.”

In fine and in short Maher, in hi
i ) " s second answer, attempts to
change the whole theory of his case, and contradicts almost every

fact and every admission which he made in his sworn answer of
< er O

October 26th, 1860.

ITI.

It . 3 . /
e t1lsl rl1te:slpectf'ully submitted that there is no error in the record
at the decree of the court below ought to be affirmed :

HERVEY, ANTHONY & GALT,
Solicitors for Appellee.
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STATEMENT OF CASE.

. This was a suit in chancery for a dissolution of partnership and
for an account, filed on the 11th day of October, 1860, by Cadwal-
Jader Bull, the intestate, against the defendants, Maher & Kelly.

The bill was filed and the suit commenced at the above date, in
the Superior Court of Chicago; and the bill sets forth, that a copart-
nership was entered into between the complainant in the bill, the
late Mr. Bull, and the defendants, Maher & Kelly, for the purpose
of carrying on the coal business, in partnership, in the city of Chi-
cago, for the space of two years from the date of the articles which
are set forth in the abstract filed in this cause, correctly; a copy of
the articles is attached to the bill and will be found on the abstract
pages 2, 8,4, 5 and 6.

By reference to these articles it will appear that Cadwallader
Bull was a resident of Buffalo, N. Y., and Maher & Kelley were
residents of Chicago, where they had previously been carrying on
the coal business under the firm of Kelley & Co. The objects of
the new partnership was to carry on a general coal trade in
Chicago, and the articles of copartnership witnesseth as follows :

« That said Cadwallader Bull, Zugh Maher and Edward Kelley,

¢« have agreed, and by those presents do agree, to become pariners
“ in the coal trade, in the city of Chicago aforesaid, under the name
“ and style of Kelley & Co., as the firm name ; the partnership to
« commence on the 15th of April, A. D. 1860, and to terminate on

« the 15th day of April, 1862, but by agreement may continue five

¢ years longer.” It further witnesseth, ¢ for the purpose (.>f carry-
“ing on the business of §aid copartnership, the said parties have
“ agreed, and do hereby agree,
“ covenants and conditions:”

to observe and fulfill the following

iy 3
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First, Bull agreed to furnish and provide all the coal that should
be necessary to carry on the business, at the lowest market cash
value, ship it to Chicago, and the same to  remain the property of
“ said Bull until the same shall be sold in the ordinary course of
« business sales.” (Page 2 of abstract.) Maher was to provide a
lot of land for a coal yard, and all the fixtures, carts and wagons.
Kelley was to give his whole time to the business; the ezpenses to
be « borne in common by the three partners, except the salary of
“ the book-keeper, which was to be paid by Bull.” Maher &
Kelley were “ to bear all losses that shall arise from bad debts
“ created by them, or either of them, by giving credit to irresponsi-
¢ ble parties,” &e.

After providing for keeping of books and accounts, and for the
entry of all monies received or paid, all purchases of, and sales of
coal, the 11th article provides that :

« After the payment of the expenses of the firm, all moneys, the
“ proceeds of coal, shall be weekly paid over to the book-keeper fur-
“ nished by said Bull, for said Bull,to the amount of the cost of the
“ coal furnished by him—said Bull.”

The bill then shows that this article had been most grossly vio-
lated by Maher & Kelley ; that he (Bull) had shipped to thern near-
ly seven thousand dollars worth of coal, a large portion of which
they had sold, and received the money for, but had not accounted
to Bull for, as provided by the articles; that he (Bull) ¢ could
“ not continue to supply coal without being promptly paid, and to
“ do s0 would be ruinous to him,” &e. ; that he had requested the
defendants to come to a fair and full account with respect to said
partnership transaction, and to pay him the money to which he was
entitled for cost of coal sold ; but that defendants refuse ; and that
¢ they have received, and converted to their own use, a large sum
¢ of money to which he (Bull) is entitled, and are proceeding to
“ sell the coal on hand, collect in the partnership debts and moneys,-
“ whereby the balance due from them to him will be largely in-
“ creased, to his great loss, damage and injury.”
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Sometime afterwards, a supplemental agrecment was'entered into
between the late Cadwallader Byl and the appellants, Maher &
Kelley, acopy of which is also attached to the bill, by which some

unimportant changes arc made, and which supplementary agreement
will also be found on the abstract, page 1. ; '

The partnership commenced on the 16th day of April, 1860, and
the articles provide for the manner in which the profits were to be
ascertained and adjusted.

Mr. Bull was to provide a book-keeper, which he did; and the
witness, Robert J. Hunt, immediately after the formation of the
partnership, entered on the discharge of the duties of that posi-
tion.

That they did not furnish to Bull the balance sheets which
were to have been furnished monthly; and that they did not
pay over weekly to the book-keeper, as required by the articles,
such sums of money, realized from cash sales of coal, as would
be sufficient to defray the cost of the coal sold, at its cost
price in Buffalo; but that on the contrary at the time of the filing
of the bill, they (Maher & Kelley), had fallen into arrear, for mo-
neys which they had received for coal sold for cash, $1,104.

That they had sold for cash from the commencement of the part-
nership coal furnished under thearticles to the amount of $5097.32,
and had only paid over up to the 11th of October, 1860, the sum of
$3150.06; that the expenses to that day were $833.16; leaving a bal-
ance of §1104.10 in the hands of Maher and Kelley unaccounted
for, and not paid over. That Mr. Bull having come up from Buf-
falo to Chicago to look after matters, and finding them in this con-
dition, and being unable to get any sort of satisfaction or settle-
ment from Maher and Kelley for'the very large amount of coal
which he had sold thew, or rather furnished to the firm under
the articles, the full particulars of which will be given hereafter,
Was compelled for his own protection from utter ruin, to commence

r
it
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It claims that Maher & Kelley paid over
according to the agreement, until, ag the ans
to furnish coal as he was requireq to do.

the proceeds of cash sales
wer charges, Bull ceased

It admlfs the corrfectness of the schedules attached, showing the
amount of coal furnished, except the last item.

2. The amount of cash paid to Bull, and the dates.

3. The amount of expenses.
1t denies that $1,104 was due and in arrear for coal sold.

It sets forth that since Sept. 29, 1860, Bull had failed to sup-
ply coal under the agreewment o the great injury of Maher & Kel-
Zey, and to the utter loss to Zem of all the benefits tliey expected to
derive from the copartnership; and that for that reason Maher &
Kelley had ceased to pay Bull any more money.

It sets up that regular monthly statements were furnished to
Bull, until he ceased to supply coal as required by the said agree-
ment.

It claims damages to Maher & Kelley, by reason of the failure of
Bull to supply coal, to the amount of $10,000.

And that complainant (Bull) has received from Maher & Kelley
all the money that he was entitled to under said articles for coal

sold for cash.

This answer is verified by the affidavit of Maher & Kelley.

A replication was filed and proofs were taken.

Cross BiLL.

On the 15th of February, 1861, Maher & Kelly came and asked
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leave to file a cross bill against Bull and others, which the court
granted conditionally, subject to be stricken from the files at the
hearing, if it did not show new matters growing out of’ the part-
nership transaction requiring afirmative relief,

This cross bill was a meagre recapitulation of their. answer, and
all the affirmative relief they asked was for the court to enjoin the
prosecution of two suits on the common law side of the court,which
had been commenced some time previously against Maher & Kel-
ley, on two promissory notes, one by Edward A. Downs, and the
other by the Cecil Bank of Maryland, and which notes Maher &
Kelley alleged still belonged to Bull, but as this was wholly dis-
proved by the answer of Bull, Downs and the Cecil Bank, in which
they showed that the notes had been bona fide negotiated before
due, and on this being shown conclusively by the answer of Bull,
Downs, and the Cecil Bank of Maryland, filed in that case, the
court refused to enjoin these suits.

Motion to strike cross bill from files, 20:h of February, 1861L.

Bull filed his motion to strike from the files this cross bill, on the
grounds that it asked for no affirmative relief whatever, and that
all matters in defence conld be settled on the hearing of the origi-
nal bill and answer.

On June 6th, 1862, Kelley & Maher put on file a replication to
the answer to the cross bill.

On June 20th, 1862, on motion of Bull, the defendants were or-
dered to close proofs by first day of next term.

On July 14th, 1862, on motion of said Bull, it was ordered that
defendants be required to close their proofs by the 15th day of
Anugust.

Affidavits extraordinary of Maher and Daniel C. Nichols.
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The court will observe, by reference to the abstract in this case,
that after this case had progressed almost to a hearing, Maher sud-
denly discovered that he had misypderstood his own casc; that he
had never had anything to do with the partnership in question at
all, except to look out for the rent.of his coal yard ; that if there
were any. difficulties in regard to the business, they were all- with
Kelly and Bull; that he was, if there was any loss or damages to
be paid, perfectly inuocent; that since the suit had been com-
menced against him he had not sufferel any uaeasiness at all ; that
he had been absent from the city a considerable portion” of the
time, ¢ wholly absorbed in his own business, relying upon Kelley
and W. W. Drammond, Esq., who had been employed to protect
his rights, &ec., that he had,all atonce discovered that things were
going wrong; that Drunmond had filed a joint and separate an-
swer, when it should have been wholly separate; that Drummond
had neglected his business, and in short, that his case had been
mismanaged ; and that Drummond had proceeded on altogether a
wrong theory, and that he (Maher) was desirous of changing it, and
asked leave of the court to cat loose from Kelley and Drummond
and proceed alone.

The affidavit of Maler further shows that he had discharged
Drummond and employed the Messrs. Nicholls as his counsel.

Daniel C. Nicholls then files his afidavit, in which he gives it as
Lis opinion that the case had been conducted upon an entirely
wrong theory, and proceeds to state that “/e has seen W. W.
“ Drammond, the former solicitor in this cause, but that he was
“ either unable or unwilling to give any information in relation to
“ the facts in said cause. That from an exzamination of the arti-
“ cles of copartnership, and the evidence and facts in the case, so
‘“ far as e has been able to acquire 2 knowledge of the same, he
‘“ believes that a proper defense cannot be made for said Maher
“ under the joint answer of said Maher & Kelley, filed in said
‘“ cause.”
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See affidavits commencing 01 Page 29 of abstract, and extending

to page 35.

The gigantic effortsof thencw counsel to master the case are there
set forth, and on motion of Maher the time for closing the proofs
was extended until the first day of the next term ; and on the further
motion of Maher, leave was given to him to file a separate answer,
but coupled with this express condition, that it should not be in-
consistent with the sworn answer of Maher which he had previous-
Iy filed in this case. The record does not set forth this fact, but it
was nevertheless true, and when the attention of the court was, on
the hearing’afterwards, called to the utter recklessness which char-
acterized this attempt to experiment ypon the indulgence of the
court, at the expense of all the rules of equity practice, as well as
common honesty, the amended answer was stricken from the files.

Fixan Crosing or Proors.

On the 1st of September, 1862, on motion of Maher, the time
for closing the proofs was extended until the first day of the next
term,

On October 6, 1862, by agrecment of parties, (see page 53 of
abstract,) the time to close proofs in said case was extended until
the first day of the next term, and this agreement was entered of
record ; and on the 8d day of November, 1862, by agreement of
parties, the cause was set for hearing on the 10th day of November,
with leave to either party to take further testimony in the mean-
time.

The proofs being by agreement of counsel and of all parties
closed, the case was set for hearing on the 10th of November, and
on that day the parties appeared, and the first thing done on the
part of the solicitors for the complainant was to call up the motion
which had previously been made by them, to strike from the files
- the separate answer ot Maher,
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Frxay, HEearmve.

Motion to take from the fileg th separate answer of Maher, filed
August 18, 1862, and to dismiss crogs bill allowed at hearing, which
motion was based upon the fact that the separate answer of Maher,
of August 18, 1862, was contiadictory to the whole tenor of the
sworn joint and s2parst: answer filed by him on the 26th of Octo-
ber, 1860, and entirely inconsistent with it. The court, after hear-
ing arguments on this point, sustained the motion, and this answer
was stricken from the files.

The cross bill was also at the same time on the hearing, and after
full argnments heard, dismissed on the ground that the two com-
mon law cases having beenl(lisposed of, and all the allegations of
said Lill having been denied and disproved, there was no affirina-
tive relief’ whatever to be granted. the same having been filed, as
the final decree shows, subject to the disposition of the court on
the final hearing, as will be seen Ly reference to the final decree
on page 125 of the abstract, which is in these words:

¢« This cause coming on this day, to be heard upon the bill, an-
“ swer, cross-bill and all the pleadings filed, and proofs taken there-
in, and Messrs. Hervey, Authony & Galt, of connsel for the com-
¢ plainant, having been heard, and Messrs. Nicholes Brothers, of
¢ counsel for the defendant, Hugh Maher, having been also heard,
“and no counsel appearing for said defendant, Edward Kelly, and
¢ the court, upon consideration thercof, and being fully advised in
“ the premises, doth order, adjudge and decree as follows, namely ;
“ That ¢he cross-bill of the said Hugh Maker and Edward Kelly,
“filed in this cause, be dismissed and that the amended answer of
“the defendant, Hugh Maher,filed on the 18th day of August,
1862, be stricken from the files of this court, and the same having
“ been filed subject to the objection and to the disposition of the court,
“ to be made on the final hearing of this cause.”

~

After the proofs had been closed, by agreement of parties, and
the final arguments were in progress, Maher desires to offer general
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parol testimony, consisting of “residents of the county of Cook,
“ and State of Illinvis.”

~

" The defendant Kelly, it will be observed, had long since aban-
doned his defence to the bill; and did notappear at the hearing, and
had no counsel or attorney in attendance, whatever, and after the
case had been on argnment foraday or two, and after all the proofs
had been closed by agreement of parties (sec page 53 of abstract),
the solicitors of Maher gru\'el)‘ propose to stop all further proceed-
ings, in order to examine some Witnesses, generally, for the defense,
in support of said Maher’s separate answer and cross bill, which the
court had decided to strike from the files.

One of the witnesses, Quigg, whom Malier’s solicitors wished to
introduce had already been most fully and cloborately examined
by Maher, and neither of them were in attendance on court at all,
but were all, as the abstract, on page 54, shows, * residents of the
¢ county of Cook, and State of Illinois,” and they proposed to stop
proceedings and send for them, in order to accumulute testimony in
" support of Maher’s amended answer and the cross bill.

“ And thereupon the jndge presiding inquired of defendant’s
¢ counsel if they proposed to prove by these witnesses any particu-
 Jar facts, to which the counsel replied (without answering the
« question put to them atall) that they wished to examine them
‘ generally for the defense, to be sworn and examined in support
“ of said defendants answer and cross bill,” cte.

On this being announced, the court decided that as the rules of
evidence were precisely like those at law—and as the defendant
had had extension after extension of time to take testimony—and
as no particular fact was offered to be proved different from what
was before the court, that it would be, in the first place, a breach of
good faith to allow counsel to break their own agreement; and in
the second place, he did not believe he was bound to hear merely
cuwmulative testimony, when it was admitted that they did not pro-
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pose to show a single new fyef other than was then before the court;
nor was it pretended that any fact was proposed to be proved, which
had come to Maher’s knowledge since the closing of the proofs.

To this Maher, of course excepted, and thought that agreements
or no agreements, answer or g answer, cross bill or no cross bill,
his witnesses, Who were residents ¢ of the County of Cook and
¢ State of Illinois,” should be hegyq,

Fixar Drogek.

The testimony produced on the part of the complainant was very
short, but'showed conclusively that Bull had furnished Maher &
Kelley a large quantity of coal, which they had sold and received
the money for, but had never rendered any account to Bull at all;
in plain violation of the articles of copartnership.

The defendants having conducted their case on every conceivable
theory, offered a large mass of testimony, which had been taken on
every conceivable point, and which was duly considered by the
court; and it appearing to the comrt that said Cadwallader Bull
had, since the commencement of the suit, departed 4és life, decided
that the copartnership Zad, for that cause, been dissolved ; and that
Maher & Kelly should pay the complainant the value of the coal
which complainant had sent them, and which had been sold by them,
amounting in the aggregate—and including some items particularly
set forth in the decree—to the full sum of $6,300. ?

The decree contains a full summary of the case, and shows the
results arrived at by the court, atter the most careful examination ;
specifying particularly the mauner of waking up the account (see
page 125 to 128 of abstract.

In support of the decree as rendered, the counsel for the com-

v

plainant beg 1'espéctt'ully, to submit the following brief synopsis of ,

the evidence,
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ARGUMENT.

Tt appeared, that Maher & Kelley had been engaged as partners
in the same business of coal dealers at Chicago, the preceding year,
1859, and had made large purchases of coal from Bull, amounting

to about $15,000.

That their firm name was Kelley & Co., and that after the form-
ation of the partnership between Bull and Maher & Kelley, the
firm name remained the same.

It further appeared that Kelley & Maher were largely indebted
to Bull on the transactions of 1859, and that at the date of the
articles of copartnership, 16th of April, 1860, there were several
notes of Kelley & Co. outstanding, and which had been carried
over by refewals from the previous year—some of which fell due
after the formation of the copartnership, and were dishonored by
Maher & Kelley, and were subsequently collected from them by
snits bronght by the parties to whom they had been negotiated.

The quantities of coal furnished by Bull in 1860, as proved and
the cost price thereof at Buffalo, as also proved by one of the wit-
nesses (called by Maher & Kelley) are shown to have been as
under.
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1860. Tons. Lss.
May 8th, 119 1540 Bioer \» coal, at $3.90.. S267 10
«  24th, 83 1183 « i1 « 326 00
June 16th, 151 1800 « « « 599 40
¢« 30th, 136 1320 « 1 «

.. 532 97
Lehigh coal at $5.50... 836 00

Blossbm'gh coal, at $3.90.. 189 99
“  Gth, 158 396 « « «

July 17th, 152
Aug. 4th, 48 1433

.. 616 97

«“ 14th, 178 198G anna coalat $4.40.. 1785 68

«  90th, 99 1539 « @ « . 438 38

“«  93d, 184 238 @ « « 810 12
Sept. 28th, 98 gt L “o.. 43120
ESCE 121 1268 Lehigh coal, at $6,50 ... . 668 98

—_—

TorAL....1532 847 $6,695 70

On account of which, it is admitted and proved, Bull has

received from Maher & Kelley ................ ... $3,150 06
Balance of cost price nnpaid................ ... ..., 3,545 73

The above sum of $3,150.06 is composed of the following items
at the dates given :

June 16, 1860, Illinois Central Railroad Co. note $630 39

Aug, 31, € (Cagh S . . .. e 144 67
Sept. 9, ' DrafEOnBNEwEY ork . . .05 900 00
« 28, ‘o NASEBoubmRnctes . 0 SN 1,250 00
SRS ¢« " CashUSSSEESREI- . | | | LR 25 00
Oct. 2, 6. CaglIEER | S 200 00

$3,150 06

These figures appear in the schedule attached to the bill and are
o
admitted to be accurate by the sworn answer.

The expenses of the firm up to the time of filing the bill for
freight, help, cartage, hoisting, weighing, etc., a detailed statement
of which is attached to the bill, amounted to $833.16.
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The total amount of the sales of ¢oq1 by Kelley & Co., which
had been received from Bull in 1860, as shown by the testimony of
Hunt, who testified to the quantity of each king remaining on hand,
on the 11th of October, 1860, Was as folloysg ;

Tons. Lss.

Blossburg received 1860. ... ... . Bdclealiin . 697 1674
On hand T1tl of October.... ... [ " = 94 '

RO R - - - 603 1674
lehiohitreceiveds e . ... ... . 273 1268
On hand 11th of October.......... .. .. .. . 985

SoMAR o 38 1268
Lackawanna, received............. ... ... .. 561 905
Onthand Tith of Octghere.............. ... 359

UGG ., 202 905

The sales of these quantities at the prices received for them
would show as follows :

Tons. Lss.

603 1674 Blossburgat$6...... .. ... RETA $3,622 00
202 905 Lackawanna at $6.50.......... .. 1,316 25
38 1268 Lehigh,at$8................. .. 307 80

$5,246 50

During the period during which these sales were made the sell-
ing price of Blossburg coal in Chicago, was $6 per ton.

It advanced greatly afterwards, during the Fall of 1860 and Win-
ter of 1860-61.

The selling price of Lackawana during the Summer had been
$6.50, after the 11th of October it, also, greatly advanced, and du-
ring the Winter run up to $12 a ton.
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. Lehigh coal was selling, during the same time, at $7.50 to $8, it
also advanced greatly after the ¢loge of navigation, ranging as high
as 813 to $14 per ton.

The evidence shewed that g]] kinds of hard coal were very scarce
that Fall and Winter, and tlat prices were, in consequence, ex-
tremely high.

When the difficultics between Bull and Maher & Kelley com-
menced, about the 10th of October, 1860, the following quantities
of the coal, furnished by Bull during that year, remained in the
yard ot Kelley & Co. unsold, as proved by the testimony of the
witness Hunt.

) Tons.
Lackayana; o S e . S 359
Blossburg, . .. . o iORuRN | | R 94
Tiehich i R0y 1 0 6 o o o PRI 0 e | 235

Total, . SSruuEENSE . . . .. Aeae tons, 688

By adding the above quantity to the quantity of the various

kinds already shewn to have been sold, it will be found to make up,

the precise quantity delivered by Bull in 1860—1,532% tons.

At §6 per ton, there was then of Lackawana coal, on

hand; in valire SOSSSSSERNEE | $2,154
Of Blossburg; ab SoISSEEEE . . . . S S 564
Of Lehigh, at S8 SSINESE . ., . .. sk SuEaa 1,880

Total value of coal on hand 11th October, 1860,
at abové: priceSit SEEECET. |, |1 S S D U8

It will thus be seen how little of truth or justice there is in the
claim set up in the answer, that Bull had failed to supply coal; and
the frequcncy and large amounts of the shipments, show conclu-
sively how earnest Bull was in his endeavors to faithfully perform
his part of the agreement.
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Now, how had Maher & Kelley performed theirs—as they swear
they did—let us examine.

They were to pay over [ the book-keeper, weekly, an amount
equal to the cost price of the ) At Bn o) ot of 1o sakh sales,
Did they doso?

The account of payments made by them, excluding the Bouton
notes, (an explanation of which will be given lereatter), shows as

follows:
June 16th, Illinois Central R.R. Co.’s Note,.... $630.39
August 31st, Chelial A3 S P 144.67
September 4th, Draft on N T 900.00
«“ 8T, CasiE - - . - ..o 25.00
October 2d, B o R 200.00
Tatill - sororirian - R R £1,900.06

The answer admits cash sales to the amount of $3,607.83. Let
us examine how that would leave the account, supposing that sum
to be correct, for the sake of argument, and the unfairness and dis-
ingenuousness of the answer, and of the conduct of Maher & Kelly,
will, we think, be at once apparent.

(OFalin SRR o fomaco6s - - o o GO RS S $3,607.83
TLeE DR S n 6 o o -~ oS R e s 833.00

LERTRIVEE, v st o ot o - o o PR S$2,774.83
L@ ElINAEE S oo e - - o e R 1,900.06
In arrears on their own showing,............. S8T4.1T

and only about $225 less than we claim they were, for cash
received.

Now as to the Bouton notes, the facts are, as proved by Bouton:
Thaton the 28th of September, 1860, Mr. Bull being in Chicago,
and, acting for the firm of Kelley & Co., made a sale to Mr. Bou-
ton of a quantity of Lehighand Blossburg coal, to be delivered as



19

Bouton reqmr(;d ‘1t,hat hig fou"d")'- Bull gave Bouton an order on
el sate: (31 ;.e coal, ‘.Vhich Relley & Co accepted; and then
Mr. Boutorl'gl;’l‘ %‘;T notes for ) amount, $1,250, which notes were
handed over by Kelley & Maey to Bull—were charged to him in

account as so much cash, anq treated by Kelley & Maher as cash
recetved for coal sold by they,

But, unfortunately for M. Bull, within a few days after this

transaction had tal.mn Place, the difficulties between Bull and Ma-
her & Kelley culminated in g suit, and the latte

; r gentlemen then
refused to deliver to Mr,

Bouton the remainder of the coal due to
him on the order which Bull hag given, and which Kelley & Ma-

her had accepted—Kelley & Maher then pretending that they had
not the coal to deliver.

At that very time the proof conclusively shows they had in the
yard, of coal supplied by Bull in 1860, 94 tons of Blossburg and
235 tons of Lehigh. :

All that Mr. Bouton required, of both kinds, was 95 tons 1,650
pounds; being 56 tons 1,715 pounds of Lehigh, and 3S tons
1,935 pounds ot Blossburg. And with 94 tons of Blossburg and
235 tons of Lehigh on hand, Maher & Kelley, after charging Bull
with Bouton’s notes as cash, refused to deliver any more coal to
Bouton on the order.

In consequence of this refusal Mr. Bouton refused to pay his
notes, which Bull had negotiated, and Bull was obliged to send coal
from Buffalo to make up nearly the entire deficiency to Bouton.

Before, howcver, this coal could arrive at Chicago, Bouton got
out of coal and his works were about being stopped, when he was
authorized by Bull to purchase what he needed, (to keep him
going till the coal, sent by Bull, should arrive), in the market
here, and that Bull would pay for it. - This he did, as will be
shown. '
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Of the 95 tons that Bouton was shol't, hie purchased,-under above
arrangement with Bull, 28 tons from Pijce & Morris and J. S.
Newhouse, and Bull paid him for it.  Bouton then paid his notes.

Kelley & Maher afterward directed their book-keeper to credit
Bull’s acconnt with §591, for short delivery to Bouton, which was
done.

This, it is assumed, was the amount at Bouton’s contract price;
but the testimony of Bouton shows a much heavier loss to Bull than
that—a loss, in short, nearly equal to the full amount of Bouton’s
notes—$1,250, as will be shown.

Bull had to serd the coal to Bouton from Buffalo late in the sea-
son; owing to the great scarcity of coal, arising from strikes
among the miners, and a great difficulty in getting vessels, and the
Lehigh coal which he sent was frozen in at Detroit on its way up.

The coal was transported from Detroit to Chicago by rail, and
the freight on it was §802.29, which Bull paid.

This is the manner in which that transaction toots up, as shown
by the testimony :

Bouton was short 95 tons, which he had paid for by his notes, and
which 95 tons Malier & Kelley ought to have delivered, as they
treated Bouton’s notes as a cash sale of coal.

Bouton bought of Newhouse to amount of.......§ 96.47
B bousht of PiCalMOTTIS. -« « - oo oovvassons 129.88
He charged Bull for short delivery, after all.... .. 73.50
Railroad freight from Detroit on Lehigh coal. .. 302.29
ot daaainr: - - INCRRIE R 33.10

Sixty-seven tons delivercd by Bull from Buffalo, in-
cluding lake freight on Lehigh to Detroit, and
railroad freight on Blossburg from Buffalo to
Chieago, at $8 perfon., ... .occcresrenrarenn. 536.00

EOBE" e ................31,171.éZ
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This loss, it was claimed, ought to have. been. paid by Maker &
Kelley, but the court only decreeq against them the $591; which
they themselves had admitted wag the amount, in value, short de-
livered to Bouton, and whiel, they ordered their book-keeper to

credit to Bull.

It would, therefore, seem that the Bouton notes ought not to be

allowed to Kelley & Maher g5 payment.

On the 11th of October, 1860, according to the testimony, Kelley
& Maher had on hand ‘in the yard, of coal furnished by Bull in

1860, 688 tons of Aard coal.

The price of which, almost immediately afterwasds, run up $12,
and before Winter was over $14, per ton—say $10 per ton all round,

and it shows value of coal inyard................ $6,880.00
Deduct cost, as shown under.... ............ 3,238.70
Shows a profit of ..o veee e i i sn $3,641.30

Cost price of the different kinds:

359 tons of Lackawanna at $4.40 perton....... $1,579.60
94 “ ' Blosshurgy SSHESBI00" <« BIEE S 366.60
235  “  Lehigh “« 550 R 1,292.50
Total cost.. . one oro - SR $3,238.70
The sales already shown of three kinds up to Oe-
tober 11th, 1860, amounted to.............. $5,246.05
The cost of which, at Buffalo, was............ 3,458.55
Profit. ... ... SO SSRATEI | . $1,787.50
Cost of what was sold as above shown :
603 tons 1,674 pounds, Blossburg, $3.90..... $2,355.65
202 “ 905 ¢« Lackawanna, 4.40..... 890.80
38 « 1968 <« Lehigh, 5.50..... 212.10

$3,458.55
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The following brief summary will show figures, as given above
in detail.

Total quantity of coal delivered, at

COBE PriCE. cewnnsresr sttt ercens $6,695.79
Less paid including Bouton notes. ... .3,150.06
Balance on cost of €oal.eecvveeeiniiii L, $8,545.73

Profit on sales of $5,246.05 before
11th of October, 1860, as shown. . ..§1,787.50

Rrlis 000 PN vt A =~ = < o5 = oo vo e e vss o 595.83
Profit on ceal on hand 11th October, as

ShoOWD .evveeernnns B e 3,641.30
DTS DTN e o o s - ¢ =« woe e v v ene wae e 1,218.76
Bull’s loss on Bouton transaction.............. 1,171 24

Interest from 11th October, 1860, to date of decree.

Deduct one-third of all expenses and freights, etc., allowed by
court at $1,500—a large allowance, and it appears that the decrce
instead of being, as appellant claims, excessive, is not as much as
it ought to be by over §1,000.

An attempt was made on the argument of this case in the court
below to claim damages, because Bull did not supply all the coal
that Maher & Kelley thonght that they could have sold or con-
tracted for, and that in consequence of an insufficient supply, they
suffered loss.

The answer given to this claim in the court below and repeated
here, in case any such ground is urged for a reversal of this decree,
ig simply that when Maher & Kelley ceased to pay for what they
had sold, with plenty of coal on hand for any legitimate operations,
it was not surprising that Bull should decline to send more—but
more was not required at the time of the difficulties, commencing
10th of October. At that time, as has been shown, Maher & Kel-
ley had on hand, in their yard, 688 tons of hard coal, (Blossburg,
Lehigh and TLackawanna) which they had got from Bull that
season.
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It will be observed that the busy coal season had then hardly
commenced.

Some time after the commencement of this snit, Maher & Kelley
were called upon by Bouton to deliver him coal on his order which
they had accepted, and they refused, alleging that they had no coal
on hand.

This was entirely untrue, as has been shown, and if anything
further were waunting to show, how systenmtically Maher & Kelley
seem to have gone to work to defraud Bull, it was proved that be-
fore the commencement of this suit, some days, and while Bull was
in Chicago attending to the business of the settlement of his ac-
count with the firm, Maher & Kelley, while pretending to be car-
rying on the business as usual, had made what they called a sale-to
a man by the name of Roberts of all the coal on their yard for his
note of $2,600.

No entry of this most fraudulent and vile transaction ever ap-
peared on the books of Kelly & Co., except upon an order book,
as it was called, which was kept in the office for persons to write
orders for coal in, and in that book, and only in that, it was proved
that Kelley had directed an entry to be made by the yard man a
long time after the pretended sale, and after the commencement
of this suit, and the service of the injunction.

The coal was never removed from the yard, but was sold after-
wards, no entries of the sales were ever made on the books, and
no one except Maher & Kelley have ever heard anything of the
proceeds.

The whole transaction was a bold and impudent fraud, done for
the purpose which has been pretty successtully accomplished, of
cheating the late Mr. Bull, their partner, and so well have they
succeeded in their efforts, that by every device known to the law,
and by resorting to all sorts of fraudulent practices, they have
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not only pretty thoroughly ruined hin financially, but have ac-
tually through sheer excitement and suffer ing and vexation caused
by this and other plotmcted and hmlacsmo- litigation, to which
Bull was a party, or in the suceess of which he was interested as
collaterally liable on the paper suned for, worried the poor man
into his grave.

The disgraceful Roberts’ transaction will stand out in a more re-
pulsive light when it is stated as it was proved, that at the time
when Maher & Kelley pretend to have sold all the coal on their
yard for $2,600, and for the note of an unknown man, the cash
value of the hard coal alone which they had received from Bull,
was on that day (2d Oct.)over §5,000 ; and that was not all. The
coal which they got from Bull, and which they pretended to sell in
this way, it was provided by the articles of copartnership should
remain the property of Bull until it was sold in the ordinary course
of business.

Will it, can it be pretended, that this sale or pretended sale to
Roberts was in the wsual course of business ?

It will not do for Mr. Maher, the appellant, to claim that he had
nothing to do with this matter—that it was all done by Kelley.

When he and Kelley were brought up for contempt for a viola-
tion of the injunction in this case, by selling coal, they both ex-
cused themselves by setting up this pretended sale to Roberts.

- In every aspect the justice and equity of the case is with the
complainant, and the decree against the defendants below, even
upon their own showing, is not sufficiently large, for, by reference
to their Ledger, as corrected and revised by their eminent book-
keeper (the witness Quigg), it will be found that the balance at
Bull’s credit is between $4,000 and $5,000, and which balance
shows no entry to his eredit of any profit whatever.
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POINTS OF APPELLEE.

The analysis which has now been inade will serve to give the

courts, at least a correct outline of the case, as presented by the
record.

The appellant Maher has assigned Jorty-two (42) causes of error.
We challenge the whole array. We' are unable to discover but
three or four points in the whole case, and those points relate :

1st. To the dismissal of the cross bill.

2d. The striking trom the files the separate answer of Maher,
filed by him on the 18th of August, 1862, and,

3d. The refusal of the court to hear parol testimony in support
of said cross bill and separate answer.

All the other matters which relate to the merits of the case, and
the correctness of the decree of the court, ordering a dissolution of
the partnership and the payment to Bull of the amount of coal sent
to Maher and Kelley, are gnestions of fact which depend upon the
point whether Maher ever was a partner at all of Bull’s, and if so,
whether he is responsible as such partner, according to the provis-
ions of the articles of copartnership which were made, and entered
into by him.

I8

We contend first, that there was no error in dismissing the cross
bill, because the record shows that there could be no affirmative
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relief whatever that could be granted. The cross bill having been
filed to enjoin the two suits at 1aw, of Edward H. Downs, and the
Cecil Bank, on the ground that Bull wag merely using their names,
was answered fully by Bull—=Downs and the Cecil Bank—utterly
disproving every allegation which the cross bill contained regard-
ing said suits.

II.

The separate answer which was filed by Maher on the 18th day
of August, 1862, was entirely contradictory of his sworn answer
of Oct. 26, 1860, and was for that reason correctly stricken from
the files, the rule being thata defendant will never be allowed to
file a supplemental answer contradicting the statements in the first
answer.

Greenwood v. Atkinson, 4 Sim., 61.
Thomas v. Visitors of Frederick Co. School,
7 Gill. and Johnson, 889.
1 Ves. and Beam., 149.
2 Ves. and Beam., 163-256.
Especially Bowen v. Cross, 4 Johns. Ch., 876,
Sec. 2, Daniels Ch. Prac., 950.
3 Wend, 573.

After an answer has been put in upon oath, the court will not,
for obvious reasons, readily suffer any alteration to be made in it.
2 Daniels Ch., 945-6-T.
8 Barb. Ch. Rep., 610.

It is only allowed in matters of form, mistakes ot dates, verbal
inaccuracies, &e.
Story’s Eq. P, sec. 896.
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An amendment changing the

: Whole groound of def tupi
the first answer will not be g1, ole groound of defence set up in

wed,

Western, Reserve B v. Stryker, 1 Clark, 380.
2 Bland, 261,

9 Panie]s Ch. Prac., 950.
Tidswely v, Bowyer, 7 Sim., 64.
1 Barb. Qy, Prac., 166-7.

e

A defendant is not alloweg to file a supplemental answer for the
purpose of setting up an important ¢

filing of the original answer.
supplemental bill.

act, which has arisen since the
He should file a bill in the form of a

Taylor v. Titus, 2 Edw., 135. 3
Story’s Eq. PL, scc. 103.

Where a defendant has obtained permission to file a supplemental
answer for the purpose of correcting a mistake in his original ans-
wer, he must confine his supplemental answer strictly to the cor-
rection of the mistake swornto. If he goes beyond that, and makes
any other alteration in the case than what arises from the correction
of such mistake, his supplemental answer will be taken off the file,

2 Dauiels Ch. Pr., 950.
2 Ves. and B., 163-167.

To show that Maher’s answer, of August 18, 1862, entirely con-
tradicts his first answer we call atfention to the following discrep-
ancies and contradictions:

Ist. The joint and separate answer of Kelly and Maher, which
was filed on the 26th of October, 1860, and sworn to, admits the
formation of the copartnership, and the cr?rrectness of the articles
of copartnership, and supplementary artlcl.e cxplaxlz}tory i °f_ the
original ones, of Sept. 6th, 1860, s sct forth in complainant’s bill—

See page 15 of abstract.
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In Maher's separate answer, of Aungust 18, 1862, admits the for-
mation of the cnpartnershl{), b“F dendes that the explanatory articles
are correctly set forth. See page 35 of abstract.

9d. Maher admits in his join? and separate answer that he and
Kelly received 1,522 405-200 tons of coal, which Bull charged, at
cost price, $6,879 41-100. They also admit that, in the regular
« course of their business, they have sold of said coal, so received,
“ a part thereof, for which they have received $3,607.83, and that a
“ further quantity of said coal has been sold, the payment for which
¢ is still outstanding and uncollected ”—sce page 15 of abstract—
but they entirely fail to show how much. In lis separate answer,
of August 18, 1862, he first says that he don’t know anything about
the eoal, except from Bull’s statements, but denies that Bull far-
nished the quantity of coal he agreed to do : then he * expressly de-
“ nies that he, said Maher, has sold or contracted to sell a large
« portion, or any of said coal, furnished to said firm by Bull & Co.”
See page 36 of abstract.

3d. Maher in his joint and separate answer, page 16 of abstract,
admits that * the amounts of coal furnished by said Bnll were ac_
« cording to the statement set forth in exhibit ¢ B,” appended to said
« Bull’s bill of complaint,” as to dates, quantities, &c.—see page
12 of abstract for this exhibit— except two items of receipt, &e.,
« on 29th of September, which instead of 142 and 98 tons, respect-
« ively, ought to be 129 7-2000 and 95 157-2000 tons respectively.”
All thisis sweepingly denied in his separate answer.

4th. Maher, in his first answer, admits bLis joint liability, as a
partn.er in the business, and bound to account for all the coal sent
to him and Kelley by Bull. On page 37 of the abstract, Maher,
having taken recent counsel upon the subject, denies his liability
in the boldest and most peremptory manner, and expressly ‘ denies
« that there is any provision in said articles that he should take
“ charge of or <n ang way control or pay over any of the proceeds
¢ of the sales of coal furnished by said Bull to" said firm.” See
page 87 of abstract.
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5th. Maher, as appears by the abstract, commencing at page 88,
and from thence on'to the cloge of his answer, denies each and ev-
erything that he formally admitted in his joint and separate answer,
and denies that he is, “joinsly yith said Kelley, or individually
“was liable with said Kelley to pay over to said Bull, under said
« articles, said sum of 1,104 10-100, or any other sum,” &e. See
page 39 of abstract. On page 40, after reiterating, with marked
emphasis, his non-liability, eithey ¢ individually or jointly,” he says,
in regard to Kelley, “ whether gaid Kelley has converted said sum,
“or any other sum, coming into his hands, in the course of said
¢ partnership business, he is unable to say, but, whether he has or
“ not, said Maher denies that ke is in any way liable for such con-
““ version of said Kelley.” See page 40 of abstract.

6. By the eleventh article of the articles of copartnership—found
ou page eleven of abstract—it was expressly agreed ¢ that the pro-
““ ceeds of the sale of coal, shall be weekly paid over to the book-
keeper furnished by Bull, ete.” ; on page 40, Maher, to show what
close attention he paid to the business, says, “ that Ae is unable to
“say whether weekly payments have been made by said Kelley to
“ said Bull, as was originally contemplated, or not, etc.” He then
proceeds to show further, that he did not know anything about the
business, and paid no attention to it atall, notwithstanding he had,
under his own signature, entered into partnership with Bull, who
had confided in him as well as Kelley ; and Bull was sending on to
him thousands of dollars worth of coal. :

7. The ostentation with which this defiance is attended, will fur-
ther appear by reference to page 48 of abstract, in which, after
Maher has shown that he had utterly neglected the business, and
had paid no attention to it whatever, he deliberately “ claims that
“ whatever amount of damages said Maher & Kelley, or either of
“ them, have been compelled to pay; and the amount of coal de-
“ livered for which payment cannot be collected, in consequence of
‘ the failure of said firm #o deliver coal, and whatever amount said
“ firm has become liable to pay, should be charged fo said Bull, in-
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« gsmuch as the failure of said Bull to keep the covenants in said
« grticles, on his part.”

Tn fine and in short, Maher, in his second answer, attempts to
change the whole theory of his case, and contradicts almost every
fact and every admission which he made in his sworn answer of
October 26th, 1860.

IRET .

As to the court refusing to permit the defendants to introduce
parol testimony at the hearing, we submit that under the circum-
stances the court decided correctly, for the reason, 1st, That the
counsel for the defendants had, by agreement entered of record,
agreed to close their proofs, and should be bound by their
agreements.

9d. That the evidence oftered by Maher was to support the
cross bill and separate answer of Maher, which the court decided
1o strike from the files, and consequently the evidence was on that
ground properly. rejected. ' ;

3d. That even if this were not so, and Maher had desired to in-
troduce witnesses to prove the allegations of his joint and separate
gnswer, the court could, in its discretion, refuse to hear mere cumu-
lative evidence,. which the evidence offered at the hearing un-
doubtedly was.

It is respectfully submitted that there is no error in the record,
and that the decree of the court below ought to be affirmed.
HERVEY, ANTHONY & GALT,
Solicitors for Appellee.
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The decree does not pass upon the causes of complaint made in the
bill. The articles of co-partnership provided that the co-partnership
should extend one year, to May 1st, 1861, and that it might extend
two years more it the parties should think it best—that is to May 1st,
1863. The complainant below had agreed to furnish a supply of coal
for the firm till May 1st, 1861. And on the 11th day of October,
1860, he filed the bill in this case, to be relieved from his liabilities
nuder the partnership articles, for certain alleged misconduet on the
part of the other members of the firm. An issue is formed, and a
large amount of proot’ taken.. The complainant either had or had not
the right to be relieved from his agreement contained in the articles
of co-partnership. It there was causé the partnership shouid have
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been dissolved, and the defendants decreed to account to the com-
plainant. The decree recites that the partnership was dissolved by
the death of" the complainant.

By the terms of the articles of co-partnership, the partnership would
have expired long before the death of the complainant. He did not
die a partner of the defendants, ang therefore his death could. not
dissolve the partnership. The Cout might as well have avoided
passing upon the matter in controversy, by decreeing that the partner-
ship had expired by limitation. The death of the complainant was a
matter subsequent to the filing of the bill, and if reliet could be pre-
dicated upon that event at all, it conld only have been done by way
of a supplemental bill.

II.

The complainant must recover, it at all, upon the case made by the
bill. Chaffin vs. Heirs of Kimball, 28 Til. R. 36; Rowan vs. Bowles
et ux. vs. Kirkpatrick et ux. 21 Ill. R. 17; MecKay vs. Bissett et al. 5
Gill R. 499; Story’s Eq. Pl. Sec. 257; Crocket vs. Lee, 7 Wheaton
520 ; Tripp vs. Vinceton 3 Barlow’s Ch. R. 613, 10 Wheaton R. 181 :
Lingan vs. Henderson, 1 Bland’s Ch. R. 257.

Facts transpiring subsequent to the commencement of the suit will
not authorize a recovery upon the original bill. Lingan vs. Hender-
son, 1 Bland’s Ch. R. 257; Tripp vs. Vincent et al. 8d Bar. Ch. R.
613, 5 Gill R. 499, and cases last cited.

The causes authorizing the Court to decree a dissolution, must ex-
ist at the time of the commencement of the suit. Lingan vs. Hen-
derson, 1 Bland’s Ch. R. 257, 5 Gill R. 499.

The Conrt will not decree an account between partners without dis-
solving the partnership. Glover vs. Tuck, 24 Wen. 158, Story on
Part. Sec. 229 ; 348, N. 4, Forman vs. Homfray, 2 V. & Beam. 329 ;
Gridley vs. Dole, 4 Comst. R. 486. 3 .

“The Court will not dissolve a partnership for slight causes. Story
on Part. Sec. 287, Note 2 and 288; Story Eq. Juris. Sec. 673 ; Colier
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Y 3 ¢ : lrd .
on Part. Sec. 296 and 297; Blake yg, Dongan, 1 Iowa (Green) 537 ;
Story on Part. Sec. 274, Note 1. 5
A co-partnership dissolved by effluxion of time, or by death since
the commencement ot” a suit for dissolution and an account, will not

70 b . <
authorize the Court to decree ayp account, because the causes author-
izing an account are not those alleged i, the bill:

See authorities above cited.

The causes alleged in the bill to authorize the Court to decree a dis-
solution of the co-partnership and an account are the following :

FIRST.

That it is provided in the articles of co-partnership that correct
books of account should be kept, and be accessible to the parties, and
that Kelly had deprived the complainant of the right to examine the
books, and directed the book-keeper not to allow the complainant to
make examination.

SECOND.

That it is expressly provided that balance-sheets should be furnished
to the several partners at the close of each month, that each partner
might be informed as to the state of the business, “and that there
“never has been, since the commencement of the business, any
“monthly balance statements furnished to your orator,” * aun that
“the said Kelly” * has repeatedly directed the book-keeper employed
4% by your orator not to prepare any such monthly statements tor your
“orator.”

THIRD.

The complainant, after showing in his bill of complaint a detailed
account of the coal furnished by him, and of the cash alleged to have
been received. claimns that the firm had; at l']lt.f date of filing the bill,
the sum of $1,104.10 in all, cash on hand, which he claims should be
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paid over to him ; and charges that <« defendants have neglected
“and refused so to do, and have directeq the bovk-keeper employed
“by your orator, as aforesaid under syjq articles, not to pay over any
“money whatever to the complainant, and that the complainant has
“Dbeen unable to obtain said sum, oy any part thereof.” and that the
defendauts have refused to pay the same and converted the same to
their own use, snd * that weekly payments have not been made at
“any time with regularity, as required by said articles, as the dates in
“suid accounts hereto attached, and before peferred to will show.”

The above are all the causes alleged by the complainant to author-
ize the Court to decree a dissolution of said co-partnership and an
account, and to release said complainant from his obligations con-
tained in said articles of co-partnership. And the complainant shows
by his bill that be had agreed, and was under obligaiion to the firm
of Kelly & Co., to furnish and provide all the coal that should be
needed or that should be required for the business of the firm. The
firm had’ entered into large contracts for the delivery ot coal during
the winter, and the price of' coal had commenced rapidly to advance.
There was, at the time of filing of the bill, a market for coal. The
complainant sought by the bill for the said causes of complaint to be
relieved from his contract by means of a dissolution of the firm, and
asks as additional relief, that an account of all the partnership deal-
ings and transactions be taken, and that the defendants be decreed to
pay over what upon such accounting shall be found due the comn-
plainant. :

The complainant either is or is not entitled to the reliet sought in
the bill for the canses alleged. We might concede that it the causes
alleged in the bill were all true, they might constitute grounds for the
reliet sought.  But the Court in this case cannot found the reliet upon
any other or different matters than those that were set out in the bill.
The Comrt below, by the decree in this case, found that the co-part.
nership had been dissolved by the death of the complainant, without.
passing upon the causes alleged in the bill to authorize the Court to
dissolve the said co-partnership.
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And the Court below turther ol
by his bill that he furnished the cog) to
~ posed of Bull, Maher and Kelly,
worth of coal. And there
should pay for the coal.

at the said Bull, who shows
al to the firm of Kelly & Co., com-
. furnished the defendants $6,695.79
tort.z the Court decreed that the defendants
: This part of t)e decree, so far from bein

founded on any of the allegations in the bill, is founded on a f'acgz
which the complainant alleges, and the proof s’hows not to be true
the bill and proof both showing that the ¢oal was furnished to Kell :
& Co., composed of Maher, Kelly and Byl g

The same remark might be made as to the selling of the coal.
The bill alleges and the evidence shows that it was sold by the firm of
Kelly & Co., composed of Bull, Maher and Kelly, while the decree
finds it was sold by the defendants. The bill shows that the coal that
was in the yard of Kelly & Co. at the time of filing the bill, which
had been supplied by Bull, was the property of Bull. And there
is no charge in the bill against the defendants tor converting this coal,
and the decree in the Court below does not find that we have con-
verted the same, but because the coal was in the yard of the firm of
Kelly & Co., it is apparently decreed that the defendants shall pay
the complainant below the sum of $1,213.36.

The complainant by his bill shows that upon a dissolution each
partner was to refund to the firm the amount drawn out by him, and
atter paying the liabilities of the firm the stock of the firm was to be
divided equaily between the partners, and prays that an account may
be taken, and that the defendants may be decreed to pay what, upon
taking such account, may appear to be due to the complainant. But
the Court below in this case, without taking any account of' the part-
nd without compelling th:e several partners who
had withdrawn money from the firm t© refund, and without deter-
mining how much e coming to each partner, simply decree that
defendants should pay the complainant for the complainant’s coal that

remained unsold, and also for the coal which had been sold on credit,

the debts created from the sales of which the defendants had been
inant.

enjoined from collecting by the compld

nership property, a



(6)

If the complainant in this suit was entitled to any relief, it must
have been founded upon the causes of complaint alleged in the bill,
and in relation to which the evidence had Leen introduced. The de
fendants in the Court below were not hound to disprove what the
complainant had not alleged. - If they had shown by evidence that
the allegations in the bill were not true, they had introduced all the
evidence that was necessary. The causes of complaint set out in
the bill are shown by the evidence not to have existed.

FIRST.

As to the allegation in the bill, that the complainant was excluded
from the books: IHunt swears in answer to the 120th and 121st cro =
interrogatories, on page 416 of record, that he never refused to give
Bull any information from the books, and that Bull always had free
access to the books, and there is no evidence in support of this alle-
gation. : '

SECOND.

As to the allegation in the bill, that balance sheets were not fur-
nished: Bull employed Hunt in pursuance of the articles of co-part-
nership, as his book-keeper. He was his principal witness in this
case. In answer to the 122d cross interrogatory, on page 417 of the
record, he says that Kelly did not, to his knowledge, direct him not to
make out balance sheets. ,

And in answer to the 133d cross interrogatory, on page 420 of rec-
ord, he says: “I never had had any experience in keeping books by
« double entry, or in any other way, before I commenced keeping the
“Dbooks of Kelly & Co.”

And in answer to the 136th cross interrogatory, on pages 421 and
422 of record, he says that he was directed by Bull to make an account
of sales monthly, and report to Bull, and that he “did not follow his
“direction as to the making the account of sales, because he did not
“know how to make out the account of sales.”
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Qo that it plainly appears fi : i

So that it y appes om the evigence that it was Bull’s fault

that monthly balance sheets were p0; made out; tor he, under his
i Al 1 ¢ L] 3 - :

agreement to turnish a competent book-kecper, furnished a person

that swears that he was incompetent, And Mr. Maher has the rieht
t=}

to complain, and not Mr. Bull, that the balance sheets were not fur-
nished.

THIRD,

The third cause of complaint above stated is that the defendants,
Maher and Kelly, had converted the money due to the complainant,
to the amount ot $1104.10, and refuse to pay it over. The complain-
ant shows by his bill that the whole amount of the cash belonging to
the firm on the day of the filing of the bill was $1104+.10, and no
more.

The complainant proved by Iunt’s answer to the 27th re-direct
interrogatory, on page 370 ot record, that he had not only the exclu-
sive charge of the books of Kelly & Co., but that Kelly & Co. (that
is, Kelly, Maher and Bull) gave him “full power to receive all the
“money for coal delivered, and also gave him power to sign checks.”

And in his answer to the 94th cross interrogatory, on page 405 of
record, Hunt testities: ¢ Most of it (i ¢. the money) came into my
“hands trom Mr. Kelly. Mr. Maher had nothing whatever to do with
“receiving the money. Most of the money was deposited in the
“bank.” :

- And in answer to the 95th cross interrogatory. on page 406 of
record, he says he was authorized to draw money from the bank, and
that Maher did not draw money from the bank:

And Mr. Fleming, in answer to the 31st direct interrogatory, on
page 577 of record, testified: The book-keeper and Mr. Kelly re-
“ceived it (¢. e. the money). M Kel'ly would receive it if the book-
“keeper was out. If both were im the book-keeper generally
“received it.”
39d direct interrogatory, same page of record,

And in answer to the 3 oed S
e e o s, fhe book-keeper] receivee most all of it [¢. . the

A}
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“money], I should think. It My, Kelly got money when the book-
“ kkeeper was out, he would give it t, the r{)ook-kcepel' when he came
“in.”

_Cousequently, from the evidence we ¢ome to the conclusion that
the money belonging to the firm wys received by the book-keeper, and
was deposited by hiin in the bank,

In his answer to the 95th cross interrogatory, on page 406 of record,
Hunt testified that Maher never drew money from the bank. The
Court will not presume, without evidence, that defendants have been
guilty of withdrawing funds from the fipm. There is no evidence
that they, or either of them, have withdrawn any portion of the
money ; but, on the contrary, the evidence in relation to the money
shows that it was in the possession of the firm, under the control of
the book-keeper employed by Bull, in the bank, at the time of filing
the bill. If the complainant claims that the defendants have with-
drawn money from the firm, it is for him to prove it. As to the weekly
payments, the complainant shows in lis bill that the article had not
been acted upon, and the evidence shows the same thing. Not a sin-
gle weekly payment was made to the book-keeper. The proof fails
to show that Bull ever requested payments to be made in that way.
But on the contrary, the evidence shows that Bull, without objection,
received his payments in a different manner. Nor does the evidence
show that he had authorized Hunt, the book-keeper, to take the money
for Bull in that manner.

Where an article has not been acted upou, it should be read the
same as if expunged. See Story on Part. See. 192 and Note 2; also
See. 349 5 Colier on Part. See. 209 and Sec. 257.

There is 1o evidence that Bull ever asked for any money of either
of the defendants without receiving it. If Bull had wanted this
$1,104.10, and the tirm had had that amount or hand, why did he not
ask for it or give directions to ITunt, the book-keeper, to pay it over ?
For Bull had as much and more to do with and control of the part-
nership affaivs as Maher had, and the book-keeper was under his
employment and direction. Considering the mode in which the com-
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plainant had consented to Yeceive, and haq received his money, before

he could have claimed that the defendants 1olow were in default. he
should have demanded his money, 2

And the complal.nant.proved by the deposition of H. L. Bull, in his
answer to th(?, 3d dn'e?t Interrogatory, page 291 of Record, and in his
answers to his cross Interrogatories, pages 303, 305, 307, 808 of the
record, that there was an “"dePStunding between Kelly and Bull in
Buffalo, that the money should be paid on the draft of ‘tho said Bull,
and the money was thereafter paid on his drafts, and there is no evi-
dence that the complainant ever drew on the firm without receiving
his money.

But the evidence shows that it is not true that there was the amount
of $1,104.10 on hand at the time of filing the bill, but on the contrary
that Bull had withdrawn from the firm the sum ot $289.07 more than
he was entitled to under said articles. The evidence shows that $843.
16, the amount alleged by the complainant, as the expenses of the
firm iucluding the salary of the book-keeper, is not the full amount of

~the expenses of the firm to October 11th, 1860. The Court below
found the amount to be $1500, including the salary of the book-keep-
er paid by the defendants. Hunt testified that he altered the books
by directions of the complainant to the amount of $3,742.50, and
that the defendant Maher mnever knew of the alterations, but that
he showed the alterations to Kelly a long time after the filing of the
bill, and that he can not state that Kelly knew it betore the Dbill was
filed. See pages 441 and 448 of record.

The complainant claims to have olitained the information upon
which he based his bill from the books of account, and it the accounts
bad not been correctly kept he should have charged it in his bill.
[unt, the book-keeper tarnished by Bull, under his special employ,
kept the accounts and swears they are correct, and Bull does not pre-
tend or claim in his bill that the accounts .Of the concern are not cor-
rectly kept. Iunt, in his testimonys i_“ his answer to the 142d GroBs
interrogatory and the interrogatories following, pages 424 to 430 of
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record, and in the exhibits attacheq

to his deposition, pages 494 to
509 of record, marked P » Pag

as tollows, shows the following accounts of

expenses.
EXHIBITS,

I. David Trimble, S 95.00
K. Samuel O. Eames, S . Ti01p
L. Robert J. Hunt, . poTifny 4 ) 947,09
M. James Flemming, S g2y
N. John McAuley, SENREEe 339.36
O. Daniel Denehy, - . _ 3 98.00
P. John O. Larey, OSSR ) 368.69
R. Lehigh, Lackawana and Blossbm.g Coal, . 934.50
S. Cash p’d Freight on Hard Coal, - - 195.24
T. Expenses paid for K. & Co., - 2 - 484.06
U. Profit and Loss, SRR esy” " UNE . 9749
$9,936.33

Among the above items are $234.50 p’d for coal, and $110.12 paid
Eames for soliciting orders which Bull failed to furnish the coal to
fill. In all $344.62 which were extraordinary expenses, leaving the

.ordinary expenses only $1,891.71.

The evidence clearly shows the above to be the correet amount of
expenses, and there is no conflicting evidence on the subject. Adding
the above amount, $2,236.33 to the $3,150.06, the amount of cash
complainant admits that he has received, and we have the sum of
$5,386.39, which exceeds the $5,097.82, the amount ot cash charged
in the bill to have been received by the firm, $280,07, which amount
the complainant had overdrawn at the tin.e of filing his bill of com-
plaint.

The evidence shows that there was & Btrong reason why the com-
plainant below should desire to be released from the partuership
agreement. Coal had begun rapidly to advance in price. Contracts
had been taken for the delivery of & h’41'ge.amouut of coal, which
would have to be filled at a heavy loss t the firm.
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Bull’s conduct in the Bouton transaction shows that his object in

" making the sale to Bouton was to close out the coal on hand with the

view of winding up the business of the firm by suit, and thereby
procuring his release from the partnership agreement

The evidence shows that the object of Bull in making the sale was
not the legitimate purpose of making profit.

Bouton testities in answer to his first interrogatory, page 343 of
record,—* On or about the 1st of October, 1860, Mr. Bull at my office
“gold to me 836,000 pounds of Lehigh, and 100,000 pounds of
« Blossburg coal, and gave me an orderon Kelly & Co. for the same.”

And Mr. Bouton attaches a copy of the order to his deposition,
ma:ked *Exhibit A,” page 348 of record, which bears date *“ October
1st, 1860.” Here we have the testimony of Mr. Bouton as to the date
and also a memorandum made at the time, the copy of the order
itself.

It is true that Mr. Bull, in exhibit D, attached to page 26 of
record makes the date of the delivery of the coal two days earlier.
His account is as follows :

“ Sept. 29, 336,000 Lehigh to Bouton, - - 8§81012.50
« «  « 100,000 Blossburg to Bouton, - 237.50”

This account is probably dated two days earlier than the trans-
actions occurred. But at all events it was about the date of the
receipt of the coal, for the coal was received on the 28th of Sept.,
and the order is for about the amount of that cargo, and was un-
doubtedly intended as a means of disposing of that cargo. Allowing
2000 pounds to the ton and we have here 168 tuns of Lehigh coal
sold for a little less than $6.03 per ton, in all $1012.50. This same
coal, in the last part of exhibit B, page 22 of reoord attached to
complainant’s bill, it charged as follows:

« Sept. 29, 142 tons Lehigh coal at $6 per ton, - $859.”

And in “Exhibit A,” attached to H. L. Bull’s deposition, is charged
in the asme way. This is an advance of only §00.3 per ton for
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freight, hoisting out of the vessel, yarding and hauling some two
miles.

50 tons of Blossburg coal sold fyr $4.75 per ton—$237.50,—an
advance of $0.85 over the cost price of the Blossburg coal, in July,
as Bull had charged the firm. Byt Bull charged the firm 50 cts.
per ton inore for coal ir} September than Le did in July, and pro-
bably Blossburg coal should have had the same increase. But none
was shipped in September, and from exhibit C, attached to the
deposition of H. L. Bull, it seems that on the 8d day of October,
only three days after the sale to Bouton, Bull sold to Dewey, Todd
& Co. 169 tons and 167 tons of Lehigh at wholesale from Buffalo,
at $6.25 a ton.

In Hunt’s letter of August 30th he tells Bull that « We sell Bloss-
“burg at $6, Lehigh at §7,” ete.; and we see from * Exhibit C,”
attached to Hunt’s deposition, that Bouton was purchasing this coal
of the firm, and paying about $7 per ton; and now after coal had
advanced, Bull sells all, or nearly all, the firm had to Bouton,
at $6.03 per ton. DBefore the time of the sale to Bouton all
the evidence shows that coal had commenced to advance in price.
Bull knew the price of coal had commenced to advance, and why
should he sacrifice the interest of the firm? The firm had not
a supply; and it was near the close of navigation. And why should
Bull desire to use up what coal the firm had? Hunt, after hav-
ing repeatedly written to Bull for coal, and getting no supply, writes
to him on the 18th of Septemher: ¢Mr. Maher says that you
“must furnish us with coal. We are taking orders every day, and
¢ Mr. Maher says that we must take the orders and charge you with
“the protits. We delivered all the small egg coal on different orders
“to secure them. Our neighbors are all busy, and we might he, it
“we had coal,” ete. A

Bull, perceiving the advance in the price of coal, and knowing that
the firm was under heavy liabilities to deliver coal at the old rates,
undoubtedly made this sale to Bouton for the purpose of using up the
coal on hand, with the in ention of filing this bill for the purpose of
avoiding his liability under said copartnership agreemeut, by which he
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lad “agreed to furnish and provide al] the coal that shonld be neces-
“ sary, or tha.t ShO}lld be required for saiq business.” ete.

Bull, in said articles, had agreed to fupnish said firm with all the
coal that should be needed or required by the business of said firm,
and he should be bound by his undertaking. In relation to the extent
of the business, the articles should be construed strictly. See Story
on Partnership, Section 193. :

The evidence shows that the complainant below wholly failed to
perform his agreement in this respect, and that the other partners
demanded of him a compliance with the terms of his agreement, and
that the failure of the partnership to prove profitable, and the losses
incurred, were attributable entirely to the failure of Bull to comply
with his agreement to furnish coal.  Bull was to furnish the coal on
board of vessels in Cleveland and Buffalo, and was to furnish a
supply for the entire year. Of cowrse it must be furnished during
the season of navigation. The most of the coal would have to be
sold in cold weather, the time it is consumed. And this was con-
templated in the Articles of Copartnership, for it is provided in the
seventh article, that “In case the receipts of the sales for coal
«“ghall be insufficient to pay the freights on said coal atany time,
¢ gaid Maher and Kelly agree to pay said freights,” ete. See pa-
ges 17 and 18 of record, showing that it was anticipated that the
sales of coal in the summer would be comparatively light, and might
not equal the freights on the coal furnished. It would not be a com-
pliance with his undertaking to keep the firm barely supplied with the.
requirements from day to day.

But the evidence shows that he did not do this. Iunt’s letters to
complainant, attached to his deposition, show that the firm was out of
coal a large portion of the time. See pages 514 to 528 of the record.
On the 30th of May he writes: * We ought to have some hard coal,
“as we have orders to fill every-day, and have to give orders to other
 coal merchants to get along.” On the 2d of June he writes: M.
“Relly wishes me to inform you that he would like 120 to 130 tons
“Blossburg, as he has closed out the Great West lot.” On the 21st
of June hewrites: M, Kelly wishes me to state that he would like
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« yery much for you to s§nd him some Lehigh coal,” ete.  And on
the 8d of J“l._)' he WILLES “We would like to have you ship usa small
“ cargo of Mineral Rldge COﬂ.l, as we have calls every day. Weha.c
« an order now on our books for ten tong of the above coal, and will
e obliged to fill it of Price, Morris & Qo.. on account of not haviny
“some.” And on the 27th of August hie \v;ites: «“ Weare in (rrca:
“need of some good tump Lehigh coal, also of a cargo of Rangeacoal.
«By not having either we are losing customers every day.” And on
the 80th of August he writes: “Our not having a supply of Range
“coal keeps a great many of our customers from purchasing coal.
“ Would like to have you send a cargo immediately,” ete. And on
the 18th of September he wrote: “Mr, Maher says that you must
“furnish us with coal. We are losing orders every day; and Mr.
“ Maher says that we must take the orders and charge you with the
«profits. We have delivered all the small egg on different orders, to
“secure them. Our neighbors are all busy, and we would be if we
“ had coal.”

These letters were written by Hunt, during the existence of the

firm, with the supply of coal before hiin, and undoubtedly present the

true state of the case.

Mr. Samuel O. Eames, in his answer to the 30th direct interroga-
tory, see page 551 of record, testitied as to the supply of coal that the
firm had on the 11th of October, 1860: that the firm had “a very
“small supply ;—all the different kinds together would not make a
“ respectable supply ot one kind.” And in his answer to the 39th
direct interrogatory, page 555 of record, he states: *I was in the
*employ of Kelly & Co. in 1859. We had no coal at all in 1860,
“ compared with what we had in 1859.”

And James Fleming, who was the foreman in the yard, testities in
answer to the 16th direct interrogatory, Page 573 of record: *“There
“ was a full supply for what customers there w'erg tor a short time—I
“think till about the latter part of July or 1st of Augnst, 1860. There
“was not much coal selling up to that time. That is about the time
“the coal trade commences.” And in apswer to the 18th direct in-
terrogatory, page 573 of record, as to the supply of coal in the yard
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£ 1\111(', \.vas there was coal usedsba i s!mre of anothoiER
& e blacksmiths.”

And Jabez Botsford .testlhed that, [see pages 623 and 624 of record,]
Le went to the yard after his coal in September, ¢ and several times.”
And in answer to the 8th direct interrogatory, page 624 of record, he
gays: I noticed that they (i. e. Kelly & Co.) did not have any hard
¢ ooal.” The testimony shows that Bull did not comply with the
agreement on his part. And if he did not he was not in a position to
to complain of the other members of the firm for a non-compliance
with the terms of the co-partnership agreement on their part. Bates
vs Wheeler, 1st Scammon, 54. 2 Story Equity J urisprudence, Sec.
7199, a.

The Complainant had no right to dissolve the firm at an unfavor-
able time for the purpose of avoiding losses or appropriating profits.
See Story on Partnership, Sec. 176. The court Lelow finds the ex-
penses of the firm to have been $1,500.00, which is $656.84 more than
$843.16, the amount alleged by the ecomplainant below. Taking
$656.84 from $1,104.06, the amount in which complainant below
alleges that defendants below were in arrear, leaves $447.22. So
that under no view of the case could the defendants below be in arrear
more than §$447.22 and neither this swun nor any other sum was cver
demanded of them. And although the defendants below might have
been in arrear in the sumn of $447.22, for that reason the court below
should not have decreed a dissolution. The court will not decree a dis-
solution for slight causes. Story on Pactnership Sec. 287, note 2,
988. Story Bquity Jurisprudence, ¢73. Colier on Partnership Sec.
996 and 297. Blake vs Dorgan, 1 Iowa (Green) 537.  Story on Part-
nership, Sec. 274 note 6.

IIL

Each partner is liable to account to every other partner for him-
selt, and not for his co-partner; and no two partners are responsible
to another partner jointly. See Portsmouth vs Donaldson ‘et al., 32
Pa. 8. R. 202. Murphy vs Crofts 18 La. An, 519, Story on Partner-
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ship, Sec. 169 and Sec. 173, Pierce v Dayid et al., 25 Ct., 624, Story
on Partnership, 3*? note 4, Levi vs Karrick, 8 Clark, R. Iowa 150
Story on Partnership, sec. 347, last note, ,

In case of loss \\"l.ﬂlOl‘lt fault of either member of the firm, each
partner should bear his portion of the loss. Sece Campbell vs Messier
ot al. 4 John Ch. R. 333.

By the articles of co-partnership, made a part of the complain-
ant’s bill of complaint under which the business of the firm of Kelly
& Co. was transacted, the said Maher “agrees to fnrnish and contrib-
ute, as his portion of the common stock of the firm, the use of the lot
of land in Chicago aforesaid, and now occupied by Kelly & Co. asa
Coal Yard and also the use of all the fixtures, carts, wagons, &e. now
used by said Kelly & Co. in the ¢ Coal Business.’ The said Cadwal-
lader Bull agrees to furnish and provide all the coal that shall be nee-
essary or shall be required for said business, (to wit, the business of
caid firm of Kelly & Co.) at the lowest market cash value, which said
coal is to remain the property of said Bull until the same shall be sold
in the ordinary course of business sales.” And in case of a dissolu-
tion of the firm, the coal remaining unsold was to remain the property of
said Bull. And said Bull also agrees to furnish a competent person
to keep the books and accounts of said firm.”

The said Edward Kelly ¢ agrees to contribute as his proportion
Lis whole time and attention to the superintendence and management
of the busincss of the firm for the mutual Lenefit and advantage of
all parties. t ;

Can the appellant, Hugh Maher, under 1}10 pleadings and evidence
in this case be held jointly liable with Kelly ? _

Under the partnership articles it was Com(‘ml’l“.ted by fhe BELIER
that Kelly was to superintend and manage th_e business of the f_ll'n};
and the evidence fully establishes that 1.(‘3”)’ did, e meu?ber of said
firm, superintend and manage the Pymmpal part of t.he .busme.:ss of the
firm, and that said Kelly and Bull, a8 xfnemher's of said firm, d1d sel.l all
the coal sold by said firm, and collec't in all (1):i the money ansie from
such sales; and that said Maher npeither 80 any ?t Sf“d coal, or Cf;‘:
lected or received any money due belonging to said firm.  The only



(17)

joint covenants in said articles on the part of Maher and Kelly were
to advance freights in case the receipts from the sales of coal were
insufficient, and to bear all losses from bad debts created by them or
either of them, by giving credit to irresponsible persons. Maler shounld
not be held jointly liable with said Kelly further than is provided in
gaid articles, the maxim of the law Zapressio unius est exclusio alterius,
prevailing. Story on Part., sec. 209; Colier on Part., sec. 221 ; and
there is no allegation in the bill and no evidence in the case that either
of said joint covenants were broken. But on the contrary, it appears
from the evidence that said Maher did perform and keep each and
every covenant and agreement in said articles, on his part to be kept
and performed.

The evidence shows no liabilities on the part of Maher to Bull,
and if liable at all, his liability is created by admissions contained in
the joint and several answer of said Maher and Kelly.

When the answer is not excepted to it will be held suflicient, and
allegations in the bill not admitted or denied in the answer, must be
substantiated by proof. DeWolt vs Long, 2 Gilm. 679 ; Kitchell vs
Rurgwin et al, 21 IlL, 41 ; Dooley vs. Stipp, 26 Ill., 86 ard 89.

Admissions in the answer unless put in issue by some charge in
the bill will be of no use to the complainant. Story Eq. Pl sec. 264.
The only admissions in the joint and several answer are in relation to
the receipt and sale of coal and cash receipts arising from such sales.

Complainant below alleges in the bill that he furnished the coal to
the firm of Kelly & Co., [see pages 4 and 5 of record.] And in ex-
hibit “B,” annexed to the bill and made a part thereof, the complain-
ant below says that he furnished the coal to Bull, Kelly and Maher,
composing the firm of Kelly & Co. [Page 22 of record.]

_ Defendants below in their joint and several answer, admit the
receipt of coal as entered upon the pm'mel'ShiP books, amounting to
152245 tons and charged by complainant at the sum of §6,879.41.
page 37 of record.

Complainant below alleges in the bill, page 5 of record, that there
was received by defendants from the sales of coal, §5,097.32, and that
a large additional amount had been sold by defendants on credit.
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Defendants below admit that in the regular course of their busi-
ness, they have sold a portion of said coal, for which they have received
$3,607.83, see page 38 of record, and that a further portion of said coal
has been sold on credit, which is stil] outstanding and uncollected.

Complainant below admits in hig bill, page 6 of record, that he
has received from the defendants an account of coal so sold by said de-
fendants the sum of $3,150.06, and that the expenses of said firm were
$843.16, page 7 of record, which two sums amount to $3,992.22, which
is $385.39 more than defendants admit that they have received.

Detendants deny any liability to said complainant under said ar-
ticles or partnership business.

The above are all the admissions on the part of the appellant in
the joint and several answer of the defendants below, which in any
way tend to show a joint liability of the appellant with detendant be-
low, Kelly ; and the admissions in the joint and several answer are
1ot sufficient to fix a liability on the appellant without the allegations
of the bill are substantiated by proof. The decree and the allegations
of the bill must correspond, 21 Ill., 17; 11 IIl., 200 and 366 ; 23 111,
363 29 I, 519.

The finding of the court, that Bull supplied defendants with coal,
is directly at variance with the allegation of the bill, see page 5 of re-
cord, that the coal was furnished to the firm; and the allegation in
exhibit “B” annexed to the bill and made a part thereof, that the coal
was furnished to Bull, Kelly and Maher, composing the firm of Kelly
& Co., and also at variance with the evidence in the case, which shows
that it was furnished under the articles of co-partnership to the firm of
Kelly & Co. See pages 311 and 370 of record. The said finding not
being sustained, the conclusion that there is and remains due from
“ the said defendants to the said complainant on the cost price of said
“ ¢oal the sum of $3,545.73,” does not follow.

The court erred in finding that the appellant was guilty of a vio-
lation of the articles of co-partnership, and a frand in the pretended
sale of coal to said Roberts, there being no evidence to show that
Maher had any thing to do with said sale. And no allegation in the
bill of a conversion of coal or fraud on the part ot the defendants be-
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Jow. Griggs et al. vs. Gear, 3rd Giln, 13, Story on Part. sec. 347
b J 2

ast . Linean vs. Henders 2 ;
1ds't n'ot'e, st enderson, 1 Bland’s L. R. 256; 1 Mumford’s
Virginia R. 447.

Without establishing by evidence, a joint liability against defen-
dants below, the complainant below was not entitled to relief against
them jointly. In 1 Bland. (Md. Ch. R.) page 257, the court says:
« Where the ‘cause of action’ ¢bears upon B el defendants in a dis-
“junctive, separate or limited manner, the reliet granted’ may be
« granted against all the defendants, or against some of them only, or
« against each pro rata or in different proportions, but in all cases in
«gquity as well as at law, the relief isand can only be granted, because
« of its having been admitted or established that there is and was, when
« the suit was instituted, a valid and existing cause of action, and that
«in so far and no further than there is canse of complaint, can there be
«“any foundation for relief.”

The separable answer of Hugh Maher, filed with leave of the
court, shouid not have been stricken trom the files.

On the 4th day of August, 1862, the court ordered without quali-
fication that defendant Maher have leave to file a separate answer in
said suit; sec page 215 of record. And on the twenty-second day of
December, 1863, after all the evidence in the case had been taken, and
nost the same with reference to said answer, the court ordered said
answer to be stricken from the files. The affidavits of Hugh Maher,
on pages, 156 to 202 of the record, and of D. C. Nichols on pages 210
to 214 of the record, see also pages 716, 717 and 718 of record, show
‘that said separate answer should not have been stricken from the files.
Maher, under the articles of co-partnership, was not jointly liable in
this suit with Kelly to Bull. This suit is brought, as appears from the
prayer of the Dbill, for a dissolution of the co-!mrfnel‘ShiP: and for an
account, and for the balance that should.he to‘un.d due upon such ac-
counting. Maher, under a misapprehension ?t his rights, and by the
mistaken advice of his solicitor, joined with Kelly in his answer. Ie
SLoHlar Hieataie Tiave huduie right a8 Was allowed him by the court,
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to have filed a separate answer, aud the separate answer filed by hLim
should not have been stricken from tle files,

9th of Paige Ch. R. 269 and 271; Ist of Simons R. 209; 4th of
Simouns R. 471.

10,

The amount found by the court is not sustained by the evidence.
The finding of the court that there was 688 tons of coal turnished by
Bull on hand at the time ot filing the bill, is not sustained by the evi-
dence, and in contlict with the allegations of the bill and answer. The
allegations of the Dbill and the testimony of Robert J. Hunt, the
book-keeper, showed conclusively and accarately the amount of
coal received, and the amount of coal sold up to the 11th day of Octo-
ber, the time of tiling the bill. If we subtract the amount ot coal sold
by the tirm from the amount of coal received by the firm, the remain-
der necessarily must show the amount of coal furnished by the com-
plainant below on hand at the time of filing the bill. The complain-
ant alleges in his bill that he supplied 1553.%%% tons to the firm, pre-
vious to the filing of his bill. See exhibit B?” on page 22 of the
record. :

But the defendants deny that this amount was received by the firm
in their answer, and cqymplainant proves by Robert J. Hunt that he
turnished said tirm with 15321247 tons of coal only. See page 353 of
record.

The complainant also proves by said Hunt the amnount of coal
furnished by complainant sold by said firm previous to the time ot
filing his bill, to be as follows, to-wit ¢

TONS. LBS.
1st. Blossburg coal sold from May 10th to Sept. 29th, 1860, 717 982
See pages 354, 462, 463, 466 and 467 of record.

9nd. Lackawana coal sold from May 10 to Sept. 29,1860, 428 005
See pages 356, 470, 471, 472, 473,474 and 475 of record.

3rd. Lehigh coal sold from July 17 to Sept. 27, 1860,... 146 669
See pages 357, 476, 477 of recerd-
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)
TONS. LDS.

Total amount of coal sold on and previoys ¢, Sept. 29, 1860
by said firm of coal furnished by By pt. 29, )

.............. 1,291 1656
Subtract this amount from the coal fypnished by Bull,
ANA WE DAYE .« <o oo RTUGR 941 191

the amount remaining uansold on the 99th of September, 1860,
thirteen days before the commencement of this suit, for Hunt swears
to sales of Blossburg and Lackawana to September 29th only, and Le-
high to September 26th only, 1860.

Complainant in his bill alleges that cash sales of coal to October
7th, inclusive, amounted to $5,097.32; and in exhibit “D” annoxed
to his bill, the same thing is shown. See pages 5 and 26 of record.
[Tunt swears that cash sales from May 16 to October 6, inclusive,
amount to $5,097.32, see pages 359 and 478 of record. Exhibit * D,”
annexed to the bill, page 26, and exhibit “ D ” annexed to Hunt’s
deposition, page 475, show that cash sales were made subsequent to
September 29, 1860, of Blossburg, and subsequent to Sept. 27, 1860,
of Lehigh. The exhibits show that the three last items contained in
the account of cash sales are not embraced in the account of sales of
coal, amounting as above shown to 1291 tons and 1656 pounds. These
three items to wit :

LBS. LBS. LBS. LBS. TONS. LBS.

336,000 —|— 100,000 —|- 13,000 = 449,000 — 224 1000

which added to the amount previously sold amount to 1516 tons, 656
pounds. The complainant proves by Bouton that the sale to him was
made on orabont October 1, 1860, seapages 343 and 34t of record, and
shows by exhibit * A 7 annexed to his deposition, which is a copy ot
the order for the coal, that the sale was made October 1, 1860, see page
348 of record. Bouton swears that immediately atter October 1, 1860,
sce page 344 of record, that Kelly & Co. delivered him 198,845 pounds
of Lehigh, and 22,065 pounds of Blossburg. }Vo are charged with
the whole amount sold to Bouton as & cash sale in the bill, and by the
decree, with $591.00 fov short delivery of 8 it BOUT(:H e
charged by the decree with the amount of coal we failed to deliver to



l?outnn, \‘v'e should ‘not be chargeq With the same coal on hand at the
time of h}mg t!xe bill. - From the foregoing, it follows that there had
I).e.erl l'eceu"ed 1“f° the yard of Kelly & Co. from Bull at the time of
filing tl}e bill, 1’032_':0’_15 and 1,847 lbs,; and that coal had been sold
and dehvef'ed O“.t of said yard, including the short delivery of coal to
Bouton, with which defendants are charged in the decree, amounting
to 1,516 tons and 656 1bs. And that the aimount of coal remaining in
the yard, besides the amount not delivered, with which defendants
are charged by the decree, at the time of commencing suit was 16
tons and 1191 1bs., and no more.

That there was very little coal on hand at the time of filing the
bill is evident from the testimony of the following witnesses.

Hunt’s letters referred to above, show that the firm was out of
coal a large portion of the time, and on pages 379 and 380 of record,
in answer to 43 and 46 cross interrogatories, he says: * In the latter
« part of the season we were short of coal; we had not a tull supply
“ to fill contracts.”

On pages 543 and 544 of record, S. O Eames testifies that orders
had been taken for quite a large amount. That he took orders to Oct. 9,
1860. That the orders were not filled because they had no coal to fill
them. In answer to the 16th direct interrogatory, page 546 of record,
he says, that on the 11th day of October, 1860, judging from the looks
of the pile, Kelly & Co. had very little coal in the yard, comparatively
speaking, none at all.

James Fleming, in answer to the 18th direct interrogatory, on
page 573 of record, testifies that there was only a small pile of coal
used by blacksmiths in the yard when the last cargo arrived ; and the
evidence shows that the last cargo was mostly delivered to Bouton, on
a contract made by the complainant.

Jabez K. Botsford testified, sce pages 623 and 624 of record, that
he saw that Kelly & Co. had no hard coal in the yard in September,
1860. And we have also the testimony of the various other witnesses
to whom the firm of Kelly & Co. had contracted to deliver coal, that
at the time they called for the coal, about the time the complainant
filed his bill of complaint, or immediately subsequently thereto, that
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Kelly & Co. had no coalin their yard, The coal delivered subse-
quently, must have been obtained from other sources than from Bull.

The court below has found the amount of coal on hand to be 688
tons, from the testimony ot Huunt, contained on page 363 of record.
Hunt says, “he cannot state the amount of coal on hand from
“memory,” but supposes he can from the books. That he should
think there was on hand 359 tons Lackawana : 94 tons Blossburg, and
235 tons Lehigh, which make 688 tons, That he would not swear
that all of that coal was Bull’s coal, but the credit side of the different
coal accounts show that there must have been that amount of coal in
the yard. This statement unexplained by the balance of his testimo-
ny might lead to the conclusion that there was that amount of coal in
the yard at the time of filing the bill. But on page 389 of record, he
explains by what method of computation he arrives at this result. In
answer to the 58th cross interrogatory, on page 359 of record, he fixes
the date at which said 688 tons of coal were in the yard, on the 28th
of September 1860, 13 days before the commencement of this suit, be-
tween which date, and the commencement of this suit, exhibit “D,”
annexed to his deposition, shows that quite a large amount of coal was
sold out of the yard.

But the method of computation is not correct, and the result is in
conflict with other portions of his testimony. On page 389 of record
he says that the total sales of Blossburg to Sept. 29th, 1860, were
$3311; on pages 354 and from 454 to 467 of record, inclusive, he
says the total sales of Blossburg to Sept. 29, 1860, were $3620.02,
showing a difference in the two statements of $309.02.  On said page
389 he says that the total sales of Lackawana coal to Sept. 29, 1860,
were $2067; on pages 356 and from 470 to 475 inclusive, of record,
he says the total sales of Lackawana were $2419.70, making a differ-
ence in the two statemeuts of $352.70. On page 389 of record he
says the sales of Lehigh before Sept. 29, 1860, were about $330. On
pages 357, 476, and 478 of record, he says, sales of Lehigh to Sept.
97, 1860 were $1004.34, making a difference in the two statements of
867434, If Hunt’s conclusions are correct, as stated on pages 363
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and 389 of record, and which were adopted Ly the Court below, the

tirm had sold only 844 tons 1847 |ps. before the filing of the bill,

o TONS. LBS.

But Hunt swears on pages 354 and 454t 167 inclusive, of
‘a ’ ale * Blos . e ~
record to sales of bl()asbmg to Sept. D RETO RS 17 982

On pages 356,470 to 475 of record to sales of Lacawana to 428 005
(QiipanensBo, £ 10, and AT o8 record, to sales of Lehigh

AMOUNGITZN0 o i v iplo IR | 146 669
@otal, Ao, vicore i bl 1291 1656

Deduct the said amount sold, per Hunt’s last statement,
S EORWabE o e o Lo NI | 844 1847

The total amount of sales as set out in the schedules, shows
the number of pounds to each purchaser delivered and
names of purchasers, making a difference in the two
staterietts Of. ..o o o IEESINEUNIIRNS | s s 446 1809

And by adding to this amount 224 tons and 1000 Ibs., the amount of
coal sold subsequent to Sept. 29, and before commencement of suit,
we have to wit: 446 tons 1809 lbs. added to 224 tons and 1000 lbs.,
making 671 tons 809 lbs., showing a difference in the amounts of 671
tons 809 lbs.

But not only is this statement of Hunt as to the amount of coal on
hand, which has been adopted by the Court below, in conflict with his
other testimony, and all the other testimony in the case, but it is also
in contlict with the allegations in the bill; for Bull alleges in his bill,
on page 5 of record, that the said firm had received fromn the cash
sales of coal received from complainant the sum of $5097.32, and that
a large additional amount had been sold on m:e(lit ; and on page T of
record said Bull says, a detailed statement of such cash sales are set
out in exhibit «D” annexed to his bill and made a part thereot, and
in said exhibit “ D he states the number of pouuds of coal sold for
cash, which when reduced to tons ﬂlﬂf"mt to 9973435 tons, and be-
sides this amount he swears in his bill, on page 5 of record, that a

o . d br defend. S a Sl
large additional amount had been sold Dby ants in the usual
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ourse of their business on ered;
e credit. Tale 9971890 tons, amount sold

] o B8 157 » AMount fuppigleq by Bull, and the re-
mainder is 53555%7; tons, and this g, ‘
dmount was embraced in the large

additional amount sold on credit, oy o g
s CXCe 119 ~ , A < -

R ehibits A, B, O and D) pt 164121 tons, which is shown

y Vo ST A ammexed to Hunt'’s depositions, to be
the only amount ot coal furnisheq by
o g of filing the bill, except the amount not delivered to Bouton,
with which defendants are charged in the billand by the decrce. DBut
Hunt arrives at the amount of cog] in the yard, to wit: 688 tons, by

. » bl D

subtracting from the total amount of sales found upen the books kept
by other book-keepers, of each kind of ¢gal up to the time of giving
his testimony, nearly two years

for cash, from 1532 1847 topg

Bull remaining in the yard at

after the commencement ot this suit,
the amount of" each kind of coal sold to Sept. 29, 1860, and dividing

the several balances by the average price of coal dex ton of sachiling
of coal.

There is no evidence that this coal, sold after Sept. 20th, 1860, was
in the yard at the time of the commencement of this suit. Hunt
says he does not know as this was all Bull’s coal. It might have
been, and must have been purchased from other parties than Bull.
The evidence all shows that the coal sold late in the fall of 1860, and
winter of 1860 and 1861, was sold for a much larger price than $6.00
for Blossburg and Lackawana, and $8.00 for Lehigh, and the Court
find $10.00 per ton to be the value in the fall and winter; conse-
quently his divisor must have been too small and his quotient too
large. The mode by which Hunt, on page 389 of record, arrived at
the amount of coal on hand at the time of the commencement of this
suit, and which amount was adopted by the Court below, is uncer-
tain and unreliable, while the amonnt shown by exhibits A, B, C and
D, annexed to his deposition, as his testimony in relation t? said ex-
hibits, shows the amount in pounds sold to cacl} purchaser, is without
doubt correct, and undoubtedly the more reliable statement. The
amounts shown by exhibits A, B, G and D, were entered in the
books of the firm by the agent and book-keeper employed by Bull,
while the amounts .;antered in the books subsequent to the commence-

4 » book-ke 'S,
ment of this suit were entered bj other boo epers
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But if there had been coal in t] o yard of said firm at the time that
complainant filed his bill, the defendants were restrained by the in-
junction of said Court from selling the same, and said injunction las
not been modified or dissolved since, but has remained in full furce
against the defendants.

It is provided in the articles of co-partnership that “ At the expi-
¢ ration of the co-partnership, or earliey termination thereof, an ac-
« count shall be taken, and stateq upon the ledger, and all coal on
*hand, furnished by said Bull, for which he may not have been paid,
« ghall be delivered back in Chicago to said Bull.”

It the partnership terminated by decree of Court upon the case
made by the bill, and in pursuance of the prayer thereof, then the
Court should have ordered and decreed that the coal should have
been delivered back in Chicago to complainant, in pursuance of the
articles, and neither charged the defendants with the cost price there-
of, or for the profits upon the same.

Story on Part. Sec. 349.

Colier on Part. Sec. 226.

The Court below adjudged and decreed that there was and remain-
ed due the complainant below, as administratrix of said Cadwallader
Bull, from the said defendants below, on the actual cash cost of coal
at Buffolo, the sum of $3,545.78. The above finding and decree as
to the amount due on cost price of coal is erroneous.

The complainant cannot claim that there is more due on cost price
of coal than he has alleged in his bill. In his bill he alleges that
there is §1,104.10 due on the cost price of coal. See pages 7 and 8
of record.

But the evidence fails to show that there was that amount due on
cost price of coal. The partnership articles under which the business
of the firm was transacted, provides,  that after the payment of the
“expenses of the firm, all moneys, the proceeds of the sales of coal,
* shall be weekly paid over to the book-keeper furnished by the said
“Bull, for said Bull, to the amount of the cost of the coal furnished
“Dby him the said Bull.” 4

All moneys the proceeds of sales of coal, as alleged in the bill at

‘
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the time of the commencement of the suit, were $5,097.32, see pages
6, 7, and 26 of record, and the evidence fails to show that any more
money was received from the sales of coal.

The complainant was only to be paid moneys arising from the pro-
coeds of sales of coal, and was not to be paid for coal sold upon credit.
It is true in said articles, the “said Maher & Kelly agree to bear all
«]osses that shall arise from bad debts created by them, or either of
« them by giving credit to irresponsible persons.” See Article 5 on
page 17 of records.

The defendants are to be held liable for coal sold on credit, by this
covenant if at all.

The bill does not allege that any losses have been sustained by giv-
ing credit to irresponsible persons, neither does the evidence show
that said firm has sustained any losses by giving credit to irresponsi-
ble persons.

The complainant alleges in his bill that defendants are proceeding
to collect in the partnership debts, and prays that an injunction may
issue, restraining the said defendants and their agents from collecting
the partnership debts, and on the prayer and motion of complainant
the defendants and their agents, &c., were restrained by writ of in-
junction of the Conrt below, trom collecting in any of the partnership
debts ; which said writ of injunction has remained in full force since.

At the time of rendering the decree, the defendants were and had
been since the commencement of said suit prevented from collecting
any of the debts of the firm, and until it is shown by evidence that
losses were sustained by giving credit to irresponsible persons, the de-
fendants are not liable for the outstanding debts to the complainant
below.

Such was the understanding of the parties as shown by the
articles, and such was the understanding of complainant as shown
by his bill of complaint.

The complainant below alleges that coal to the amount of §5,079.-
52 was sold for cash; and complainant shows by Hunt’s deposition,
from pages 454 to 477 of record, that coal was sold by said firm since
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the commencement thereof, to September 29, 1860, to ibe following
amounts, to-wit:

ToNS. LBS.

717 982 Blossburg, for.... . ... ... . ........ $3,620.42
498 005 Lackawana <« . .. . . . . .. ... ..... 2,419.70
146 669 Lehigh B P S e 1,004.34
Total; 1,291 1,656 ST, ) e e L, $7,044.16

And exhibit “ D of Hunt’s deposition, and Bouton’s deposition,
on pages 343 to 348 of record, show that there was sold to Bouton and
others, coal to the amount of 2241824 tons atter October 1, 1860, and
before the commencent of this suit, part of which was delivered to
Bouton, and the balance not delivered the defendants are charged
with in said decree.

And that said amount of 224 tons and 1000 pounds of Bloss-
bhurgsandiliehiohysoldsfor S tpmiiEt o o o $1,296.00

Total amount ot coal sold before the commencement of suit ;
'TONS.  LBS.
1516 656 of Blossburg, Lackawana and Lehigh, for.... .. $8,340.10

As complainant swears that there was only up to the
commencement of suit 9971487 tons sold for cash

2000

SOUNGIVOCORER S, 0 - L S S o N0, TR e s $5,097.32

Taking cash sales from total sales, shows that there must have
been coal amounting to 527128¢ tons sold upon credir,

T000
which was outstanding and uncollected at the time of the
commencement of suit for the amount of. . ... ... . $3,212,78

The court below has taken the cost price of coal in Buftalo,

(see record, page 854).......coceereresncsianna... ., $6,695.79
And subtracted therefrom the money paid Bull, (see re-
cord, DAgC SRR SRS L e s e $38,150.06
‘Which leaves a balance of. . oo v oo vevvceennn ... 53,545,173
CEEE N A ) I .
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And decreed that there remained dyue tu. Buli from the defendants
on cost price ot coal at Buffalo, the sum of $3,545.73, thereby charging
the defendants with all the coul as above stated sold on credit, whether
bad debts had been created by defendants giving credit to irresponsi-
ble persons or not, or whether losses had oy gustained by sa’d firm
from bad debts created by defendants giving credit to irresponsible
persons or not.  This finding and decree of the conrt below is not in
accordance with the rights of the parties as shown by the articles of
co-partnership, nor as the complainant below understood and stated his
rights in his bill of conplaint.

Bull, in his bill, states that there is due him on cost price of coal
£1,104.10, the balance due after deducting the amount he had received
and the expenses of the firm Dusiness from the amount of cash re-
ceived on sales of coal, and he alleges that defendants are proceeding
to collect in the partnership debts, and thereby will increase their
liabilities, showing that Bull did not pretend or claim that defendants
below were liable to him under the articles for partnership debts due
the firm until they should collect in such debts; and for the purpose of
preventing the defendants from increasing their liabilities, by collect-
ing in the partnership debts, prays that they may be enjoined from so
doing; and on his prayer the court below by injunction enjoins the
defendants from increasing their liability by collecting partnership
debts. Yet the court below on finally rendering a decree, some three
years after the commencement of the suit, adjudges and decrees a lia-
bility on the part of the defendants, which the court upon the prayer
of the complainant below, had enjoined them from creating at the time
of filing the bill. The coal was sold on credit, and by collecting in the
partnership debts the defendants below would increase their iiability
to Bull, as he alleges in his bill. They were enjoined by the court
below frowm creating such liability by collecting in partnership debts,
still the court adjudges that they are liable without collecting in part-
nership debts.

The defendants were not liable to P&y complainant below for debts
due the firm. On rendering a decree, the court should have appointed

a recciver for collecting in the debts due the firm. TLaw vs. Ford, 2
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Paige Ch. R. 810; Martin vs. Van Schaick ct al. + Paige 479 ; 1 Bar.
Cr. Pr. 662.

The court below finds that only $3,150.32 had been paid com-
plainant at the time of filing the bill, but the evidence shows that in
addition to this amount there had been paid exchange on money paid
Bull the sum of of $59.47.

The court below finds that up to the time of' filing the bill in this
cause, the detendants had sold coal furnished them by Bull in his life-
time under said articles to the amount of' $5,256.05, and that the profits
on the samme amounted to $1,787.50. This finding is in direct conflict
with the complainant’s own showing, and all the testimony in the case.

We have shown that there was sold by said firm by Kelly & Bull,
as members thereof, and the agents of said firm, up to the time of
filing said bill 1516 tons and 656 pounds for the sum ot $8,340.10, and
that there was a profit on the whole amount of sales for cash, and on
credit of $1,644.31 only, and that of the total amount sold to-wit,
$8,340.10 there was sold for cash to the amount of $5,097.32; and that
the balance of said amount sold to-wit, $3,242.78, was on credit, and
was outstanding and uncollected-at the time of commencing this suit.

The court finds that there was 688 tons of coal in the yard at the
time of filing the bill in this cause, which amount taken from the total
amount turnished to-wit, 1,532 tons and 1847 lbs., leaves 884 tons and
1847 1bs., asthe amount of coal which the court below finds had beensold
at the time of commencing this suit. The court below finds that there
had been a profit made on this coal of $1,787.50, which would be an
average profit of $2.02 per ton of coal sold to the time of filing the bill.
But as we have shown at the time of filing the bill there had been sold
ot Blossburg 778 tons and 1982 1bs., for §3,903.52, at §5.04 per ton ; of
Lackawana, 428 tons and 5 Ibs., for $2,419.70, at $5.65 per ton ; of Le-
high, 314 tons and 669 1bs., for $2,016.84, at $6.61 per ton, showing
a profit on Blossburg of §1.14 per ton; on Lackawana of §1.25 per ton,
and on Lehigh of $0.91 per ton, showing that the court formed a much
larger amount of profits on coal sold than was made.

The above facts all appear from the complainant’s owu showing,
contained in exhibits “A,” «B,” «@” and “D,” annexed to Hunt’s
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dzpositivn, see pages 454 to 478 inclusive of record, which, with the
deposition of Bouton, see pages 343 to 348 of record, also shows the
coal delivered subsequent to September 29th, 1860, and before October
11th, 1860, with which defendants are charged in said bill and decrce,
Taking from the total cost of coal furnished by complainant below
the cost of 16 tons of Lackawana, which was the amount and kind of
coal remaining in the yard, and we have total cost of coal sold $6,620.-
99 ; divide this by 1,516 tons, amount of coal sold, and we have the
average cost of the coal sold, $437. By dividing $8,340.10, the
amount for which the coal sold, by 1516 tons, the amount of coal
sold, and we have the average price per ton for which the coal was sold,
to-wit: $5.44. Taking the average cost price trom the average price
for which the coal was sold, and we have the average profits per ton,
to-wit, $1.07.

The complainant shows by his bill that the total cash sales of
Blossburg were 597" tons for §2,843.31, at $4.75 per ton, and that
the cost price of the same was $3.90 per ton, and that the profits per
ton upon the same was 50.85. That the total cash sales of Lackawana
were 2081223 tons for $1,049.46 at $5.12 per ton, and that the cost
price of the same was $4.40 per ton, and that the profits upon the same
were $0.72 per ton; and that the total cash sales Lehigh were 1962912
for $1,194.55 at $6.03 per ton, and that the cost price of the same was
$5.50 per ton, and that the profits upon the same were $0.53 per ton
and that the the total cash sales of Blossburg, Lackawana and Lehigh
coal were 9971822 tons for $5,097.32 at an average price of $5.10 per
ton, and that the average cost price of the same was $4.37 per ton, and
that the average profits upon the total cash sales were $0.73 per ton.

But the court below has found that there was an average profit
made on coal sold at $2.02, nearly double the amount of profits that
were actually made upon the total sales for cash and upon credit, as
shown by complainant’s bool-keeper, Hunt, and nearly three times
the amount of profits shown by complainant in his bill upon cash sales.
If we admit that there was coal farnished by Bull in the yard, which
defendants sold to Roberts, the court below erroneously found that
such coal was worth S$10 per ton, owing to the subsequent advane .
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The court below has taken the value of coal, as sliown by the evidenc ',
late in the winter of 1860 and 1861, and not at the time of the alleged
conversion.

The court should have taken the value of the coal as shown by
the evidence, at the time of the alleged conversion of the same by the
defendants; 2 Greenleat on Ev. sec 276. But as we have shown by the
evidence, there was only sixteen tons of coal in the yard furnished by
Bull at the time of the alleged conversion or filing the bill in this case,
except the amount with which defendants were charged by the decree
for short delivery to Bouton.

The court below erroneously found that there was only $1,252.98
expenses to be shared equally by the members of said firm. Exhibits
€ ARERERESETE BN 22S SN S OREESR R <58 | «e2 and T, from
page 494 to 501 inclusive, and from page 504 to 509 inclusive of record,
and the evidence of Hunt in relation thereto, show that the expenses of
said firm up to the time of filing the bill amounted to the following
amount, to-wit: §2,230,33, including the salary of the book-keeper,
which was to be paid by Bull, but was paid by defendants for Bull.

The court below erroneously allowed $1,005 interest from the
date of filing the bill to final decree. The court below found that the
firm was dissolved by the death of the complainant, and interest should
only be allowed from the date of the dissolution of said firm.

Stoughton vs. Lynch, 2 John. Ch. R. 219; Hollister vs. Bakley,
11 N. Iamp. 501, 511 and 512; Colier on Part. sec. 335, note 4; Story
on Part., sec. 348, a note 4.

V.

Before a final decree can be rendered dissolving a partnership, it is
necessary that the assets should be converted into money, and each
partner’s balance ascertained and allotted to him.

Levi vs, Karrick et al. 8 (Clark) Towa R. 150.

The Court below should have appointed a receiver to collect in the
partnership debts.

If the Court below had sustained the bill and found the defendants



(33)

below guilty of a breach of partnership duty, and therefore in pursu-
ance ot the prayer of the bill, dissolved the co-partncrship, a receiver
should have been appointed.

Qolier on Part. Sec. 354 and note; Law vs. Ford, 2 Page Ch. R.
310; 1 Bland 257.

The complainant in the Court below having caused the defendants
below to be enjoined from collecting the co-partnership debts without
the appointment of a receiver for that purpose, and the defendants
below having been prevented from collecting such debt by such in-
junction, the complainant below should be held responsible for the
amount of such debts.

By the co-partnership articles it is provided that upon a dissolution
of the firm, atter paying all the expenses and liabilities of the firm,
all the assets, stock, property, and everything belonging to the firm,
shall be equally divided between said partners. See page 19 of record.

The evidence shows a large amount of losses sustained and liabili-
ties incurred and still existing against said firm. The Court should
have provided for the payments of the debts and liabilities of the firm,
[see Story vs. Moon & Taylor, 3 Dana R. 331; Hill vs. Beach, 1st
Beardsley, N. J. 13, Ala. 769,] and have distributed the assets remain-
ing prorata to each member of the firm. And if the liabilities of the
firm were found to exceed the assets of the firm, each member of the
tirm should have been charged with his pro 7ate share of such liabili-
ties. Portsmouth vs. Donaldson, 32 Penn. State R. 202; Story on
Part. sec. 347, last note 1.

VL

The Court below should have allowed the defendants below for all
losses they have sustained as. members of said firm, in consequence
of the failure of the complainant below to supply saiil firm with coal,
as he had agreed in said articles. Story on Part. sec. 233 ; Bury vs.
Allen, 2 Colier R. 604; 2 Story Eq. Juris, sec. 799 a; Caldwell ve.
Leiber, 7 Page Ch. R. 483.

This suit was brought for the purpose of enforcing rights and avoid-
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ing liabilitics under the co-partnership articles, Tle defendan!- below
should therefore be allowed to defeat or diminish the amount of the
recovery, by showing a failure on the part of the defendants below to
supply said firm with coal in pursuance of said co-partnership agree-
ment.  In the case of Stow vs. Yarwood et al. 14 Ill. 424, the Court
sy the principle deducible trom the adjudged cases is that mutual
demands arising out of the same subject matter, may be adjusted in
one action. And in the case of Reed vs, MecAllister, 8 Wend. R. 115,
Chancellor Walworth says: “There is a natural equity, especially as
“to claims arising out of the same transaction, that one claim should
“compensate the other, and that the balance only should be received.”
In this respect equity tollows the law.

Higgins vs. Lee, 16 11l 495.

Stow vs. Yarwood et al. 20 I11. 497,

Schurchmann vs Knoebel’s Ex’rs et al. 27 Ill. 175.

Ives vs. Van Epps, 22 Wend. 155.

Batterman vs. Pierce, 3 Hill 171.

Story Eq. Juris. sec. 1434 and sec. 799.

Walker vs. Sedwick, 8 Cal. 398.

Damages were sustained and liabilities incurred by the defendants
below, as shown by the evidence, to a large amount.

VAU,

The cross bill should have been sustained. A cross bill will lie
to sustain and enforce a contract sought to be avoided by the complain-
ant in the original suit. Hume vs. Long, 6 Monroe 119.

“The detendants being drawn into court by the complainant in
« the original bill, may avail themselves of the assistance of the court
« without being obliged to show a ground of equity to support its juris-
¢ diction.” 2 Maddock Ch. 434.

“The connection of the matter ot the cross bill, be it it per se
¢ legal or equitable, with the subject matter of the original bill, gives
“the court jurisdiction of the cross bill.”

2 Barbour, Ch. Pr. 128, 129; Metford’s Eq. Pld. (81) 98; Bur-
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ooss vs. Wheaton, 1 Eden 190 Story’s Eq. Pld. 399 and 393, last
clause.

The defendants have the right to recover upon the cross bill the

damages they nay have sustained from the conduct of the complain-
ant, in commencing this suit and in enjoining the defendants from pro-
ceeding with the co-partnership business, and from collecting the part-
nership debts, and also for his failure to furnish coal since the com-
meucement of this suit.

Head vs. Perry et al. 1 Monroe 258 ; Story’s Eq. Pld. scc. 393.

“The cross bill” is “an adjunct or part of the original suit,”
“ the whole together constituting but one case.”

Fleece vs. Russell et al., 13 TIl. 832 ; Kemp vs. Mackell, 3d Atkins
R. 812.

The complainant below in the co-partnership agreement under which
the firm of Kelly & Co. sought to be dissolved had been formed, and
which controlled the rights and liabilities of the parties, had agreed to
furnish and supply the firm with all the coal that should be need-
ed or required in the business of the firm. Contracts had been
entered into by the firm with the approbation and consent of the com-
plainant below, for the delivery during the period stipulated for the
continuance of the firm of a large amount of coal, and during the fall
and winter, subsequent to the commencement of the suit, there was a
large advance in the price of coal. The defendants below have been
compelled to pay and have paid a portion of the damages. The firm
would also have made large profits had the complainant complied with
his undertaking in the agreement to furnish coal. The defendants
below have, as members of said firm, sustained damages and incurred
liabilities to a large amount, and besides been deprived of all the
profits that they might and would have made as members of said firm,
it a full supply of coal had been furnished. “Of course all losses, in-
“juries and damages sustained by the partnership from the positive
“ breach of the stipulations contained in the articles of co-partnership
“on the part of any partner are to be borne exclusively Ly that part-
“ner, and he must respond over to them therefor.” Story on Part-
nership, see. 169.
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[Iave the defendants below a remedy by cross bill to recover the
damages they have sustained as members of gaid firm trom the failure
of the complainant below to perform his part of the co-partnership
agreement. The original bill was founded oy the co-partnership arti-
cles, aud the conduct of the members of the firm wuder the same. The
subjeet of the cross bill is also the co-partnership agreement and the
conduct of the members of the firm under the same.

The cross bill is therefore connected with the subject matter of the
original bill, and the court has jurisdiction of the cross bill whether the
snbject matter of the same is legal or equitable.

The complainant below understood when he signed the co-part-
uership agreement that he was liable for damages on all contracts that
should be made if he failed to supply the firm with coal to fill them;
See page 484 of record. The complainant also urged the defendants
to be active in making sales of coal; see pages 484, 485 and 493 of
record. S. O. Eames was employed to solicit orders for coal, with the
consent and approbation of complainant below ; see page 545 of record.

At the time the suit was commenced there was ‘from 2,500 to
3,000 tons of coal,which the firm had contracted to deliver, and which
the firm was unable to deliver from the failure of Bull to turnish the
coal. See pages 575, 576, 552, 560, 561 and 562 of record. It was
customary with coal dealers in Chicago to take orders and make con-
tracts to deliver coal subsequent to the time ot taking the orders and
making the contracts; see page 386 of record. In consequence of the
failure of complainant below to farnish the coal, liabilities had been in-
cwrred by said firm to a large amount, and damages have been paid
by detendants below as members of said firm to a large number of
persons ; see pages 543 and 544 of record.

The evidence shows the following to be a portion of the liabilities
incurred, and of the damages which the defendants below have been
compelled to pay from the failure of the complainant below to supply
the firm with coal in pursuance of the co-partnership agreement, to-wit :
to the following nzmed persons the following amounts:
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S. Thompson, sce page 675 of record, amouut paid...... $ 100.00
E. 0. Haddock, ¢ * 617 & “ 41 sheon 45.00
J. K. Botstord, ¢ ¢ 623 ¢ & «“ B o ppas 15.00
C. L. Harmon, “ o« 637 and 647 ¢ “« (5 Sednor 26.00
I. Marks, « w644 of ¢ o 6 SR 8.00
I. N. Harmon, SRR G 4 St 8 “ et 9.00
B. Jennings, Bhduc setighg » o ¢ « & - oo 6.00
I'. A. Monroe, SEREERIR 6 G RS “ “ SERRE 6.00
Evert Van Buren, ¢ ¢ 662 & L 0 ks 18.00
Rawson & Bartlett, ¢ ¢ 665 * & « B peten 56.00
J. Jewett, RS Ks LG RT el R g o) 6.25
Harmon, Aiken & Gale, see page 671 of record, amount paid, 6.00
Wm. H. Fuller, U SRR (1 L (% & L 50.00
Buel, Hill & Granger, o 4 £ « 41.50
J. S. Williams, SIS DI S5 a5 ¢ 5 229.50
Ryan & Canlan, $ER HECRN S 6:f SR £ % & 3317.50
J. S. Williams, SRS CREOITHHRES « « liability, 270.20
R. L R. R. Co,, SERHSAB G Orpiass 5 & L 1,000.00

Ryan & Canlan, AL T bR - ¢ 663.50
U. S. Ex. Company, o 543 « 8 & “ 1.000.00

And also small liabilities to a number of other persons, see pages
548, 544, 656 of record. ’

The above shows in part the damages paid and liabilities incurred
from the failure of the complainant below to furnish a supply of coal,
as he had contracted to do. If the firm had had a supply of coal, the
taking of the contracts would not have interfered with the cash sales,
[sec page 387 of record,] and the firm would have sold from four to
five thousand tons more than was sold, [see pages 555 and 577 of
record,] at a profit $0.50 to $2.00 per ton. See page 632 of record.

We claim the defendants below are entitled to a decree against the
complainant below for the damages paid and liabilities incurred as
above stated, amounting to $3,686.25.

And for their share of the profits that the firm would have made,
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it the complainant below had furnished coql g5 provided in said c: -
partnership agreement, to $2,333.33, which added makes $6,019.53.

VIII.

The court below erred in refusing to allow the appellant on the
hearing to examine Robert Law, T. J. Kinsella, and George W. Quigg,
and in refusing to allow said appellant to introduce parol evidence on
the hearing, in support of the answer and cross bill of the defendants
below. See pages T20, 721, 722 of record, and pages 54 and 133 of
abstract.

By the statute passed Feb. 12, 1849, (Scates’ Comp. 166), itis pro-
vided that on the trial of any suit in Chancery, the evidence on the part
of either plaintiff’ or defendant may be given orally, under the same
rules and regulations as evidence in cases ot common law ; provided,
however, that depositions taken in pursuance of law may still be read
in evidence, as if' this act had not been passed.

The Court below sustained the objection of complainant below to
the introduction of parol proof vn the hearing, by the said defendant
Maher, on the ground that the rule for closing the proofs in said
cause had been often extended on the motion of said defendants
below and that the last extension of time for closing proot had ter-
minated.

Was the ground assigned sufticient to deprive the detendant below
of the benefit of the statute, and had the Court below the right as
against the statute to refuse to allow the said detendant below to in-
troduce parol proof on the bearing? The case of Owens vs. Ran-
stead, 22 111, 161, 166 and 171, we think in point. The Court there
leld that the Court below had uo r_ight by rule of court to deprive a
suitor of the right to introduce parol proof on the trial. It is a right
given by statute, and the Court had no right to nullify the statute by
entering a vule that proofs in the case should be closed before the
hearing. And although the detendant belo&\" .had })rucured an exten-
sion of time for the purpose of taking depositious in the case, he still
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had the right under the statute to intro
ny, under the same rule and regulation
cases at common law.  As the Qoyy
ty offering parol * evidence may
its existence until * the very

duce ou the trial oral testimo-
S as evidence is introduced in
t8ay in the above cases, © A par-
Dot have attained his knowledge of
~ . . day of the trial.” And because the
Jourt had entered a rule that the Proofs in the case should be closed
: ; tendant should pot thereby be deprived of
the right given him by statute to introdycee parol 1;1-001' on the hear-

ing. If the reason ' assigned by the Court below is good, then in
all cases where a suitor has obtained

betore the hearing, the de

an extension of time for the pur-
pose of taking a deposition, he may be deprived of the right given
him by statute to introduce parol proof on the hearine

D. C. & L. J. NICHLOLES,
Solicitors for Appellant,

Hueun Mangr.
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STATE OF ILLINOIS.
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HUGH MAHER, Impleaded with- EDWARD

KELLY,
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. COURT OF CHICAGD.
MARIA BULL, Administratriz, &o., of CAD-
WALADER BULL.

ABSTRACT OF RECORD.

On the 11th day of October, 1860, in the Superior Court
of Chicago, on the chancery side thereof, the late Cadwalader
Bull filed his Bill of Complaint against the appellant,
Hugh Maher and Edward Kelly, in which he alleges that
on the sisth day of April, 1860, said Cadwalader Bull
entered into an agreement with said Edward Kelly and said
appellant, Hugh Maher,. to form a co-partnership with them
in the business of dealing in coal, in the city of Chicago;
that said agreement was reduced to writing, and was in
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words and figures following, or to the purport and effect
following, that is to say, a true copy of which agreemeut
is attached to said bill and marked, Exhibit “A,” and made
a part thereof; said Exhibit “A,” attached to said hill of
complaint, and made by said Bull a part thereof, is in words
and figures following, to witi—

“ Articles of Agreement, made and entered into this sixth
“ day of April, A. D. 1860, by and between Cadwalader
“Bull, of the city of Buffalo, in the county of Erie, and
“ State of New York, and Hugh Maher and Edward Kelly,
“ of the City of Chicago. in the county of Cook, and State
« of Tllinois, Wrrwesserm.  ‘The said Cadwalader Bull, Hugh
« Maher, and Edward Kelly have agreed, and by these
« presents do agree, to become partners in the coal trade, in
 the city of Chicago aforesaid, under the name and style of
«Kelly' & Co., as the firm name. The partnership to
« commence on the fifteenth day of April, A.D. 1860, and
o terminate on the fifteenth day of April, A.D. 1862,
“heing a period of two years; said partnership may be
¢ continued for a period of five years longer after said fif:

"« teenth day of April, A.D. 1862, provided all the parties

« 4o this agreement shall be willing to so continue it; and,
« for the purpose of carrying on the business of said co-
« partnership, the said partners have agreed, and do hereby

« agree, 10 observe and fulfil the following covenants and

« conditions:i—

« Pirst—10e said Cadwalader Bull agreed to furnish
« gnd Pwvide a.ll the‘ coal.that should be necessary or that
¢ ghould be reqm}‘ed t01" said business, at the lowest market
« gash value wl.nch said coal is to remain the prope1:ty of
« gaid Bull un.fal1 the same shall be sold in the ordinary
« gourse Of busLness sale.t;; and said Bull also agrees to fur-
« pish and prov1de, at his own expense ?, cqmpetent 1.)erson
« 1o keep the books .and accounts of said firm :.1t Chicago ;
 gaid conl 10 pe furnished on board the vessels in the ports
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« of Buffalo and Cleveland, and at the lowest cash market
“ value, at these places, when so furnished.

¢ Second.—The said Hugh Maher hereby agrees to
« furnish and contribute, as his proportion of the common
« gtock of the firm, the use of the lot of land in Chicago
« gforesaid, and now occupied by Kelly & Co. as a Coal
“yard, and also the use of all the fixtures, carts, wagons,
« &e., now used by said Kelly & Co. in the coal business.

« Third.—The said Edward Kelly agrees to contribute,
«gs his proportion, his whole time and attention to the
« superintendance and management of the business of the
« firm for the mutual benefit and advantage of all parties.

¢ Pourth.—All the expenses of the business of the firm
« gre to be borne in common by said three partners, except
« the salary of the book-keeper, which is to be paid by said
«Bull; and all the profits of the firm business are to be
“ gqually divided between the three partners.

¢ Pifth.—Said Maker and Kelly agree to bear all losses
« that shail arise from bad debts created by them or either
« of them, by giving credit to irresponsible persons.

« §ixth.—Said Bull agrees to fully insure in some re-
“ sponsible insurance company, all cargoes of coal shipped
« for the business of the firm; and any loss that shall arise
«in consequence of his neglect to so insure said coal, shall
«}e horne by ssid Bull;- the expense of such insurance
« ghall be borne in common by said parties.

« geventh.—In case the receipts from the sale of coal
« ghall be insufficient to pay the freights on said coal at any
“ time, said Maher and Kelly agree to pay said freights
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“ when the same shall be payable; and all monies paid for
“freights shall be considered as expenses of the firm, and
“shall be borne in common by said three partners; said
“ Kelly and Maher shall be credited on the firm books for
“ all monies advanced by them for freights.

“ Bighth.—Said Bull, Maher, and Kelly agree that they
“shall do no act or acts that shall be prejudicial to the busi-
“ ness of the firm.

“ Ninth.—Correct hooks of account shall be kept, in
¢ which shall be entered all monies received or paid, all
“ purchases and sales of coal, all monies paid for expenses,
“ and all matters of account relating to the business of the
“ firm, which books shall be in common and accessible to
“all the partners; at the close of each month, the books
«ghall be balanced, and each partner shall be furnished
« with a balance-sheet of the ledger; and on the first day of
“ May, A.D. 1860, a correct account shall be taken and
« stated on the ledger of all the stock, property, and assets
« of the firm, and of all the liabilities and debts; and each
« partner may draw his share of the profits, after paying all
“ pxpenses, losses, and liabilities, and any partner indebted
« to the firm shall refund to the firm the amount of his in-
« Jebtedness. At the expiration of this co-partnership or
« the earlier termination thereof, a similar account shall be
« taken and stated on the ledger; and all coal on hand fur-
« pished by said Bull, for which he may not have been paid,
« shall be delivered back in Chicago to said Bull, and the
« possession of said lot used for the coal.yard shall be de-
« ljvered back to said Maher, and all the fixtures, carts,
« wagons, &c. the use of fvhich said Mahe}' shall hz.we given
« to the firm, shall be delivered back to him, provided they
« shall then be in existence; and, after paying all expenses
and liabilities of the firm, all the assets, stock,
and every thing belonging to the firm shall be
jvided between said partners, provided the said

« and losses
e 1)1'0pel't7a
u equaﬂy d
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« partners shall bear and make good the losses hereinbefore
«“ specially agreed to he assumed and born by them respect.
“jvely.

¢ Penth.—It is further mutually agreed that neither
« partner shall have power to bind the firm, in any case, as
“ security ; and, in case of any of said partners doing so, he
« ghall forfeit his interest in the firm; and no notes, drafts,
“ honds, or obligations shall be given by said firm without
« the written consent of said Hugh Maher, and in case any
« such note, draft, bond, or obligation should be given with-
« out such consent, said Maher shall not be bound to pay
« or discharge the same, and he may declare the co-partner-
“ ghip dissolved.

« Bleventh.—It is further agreed that atter the pay-
“ ment of the expenses of the firm, all monies, the proceeds
«of the sale of coal, shall be weekly payed over to the
« hook-keeper furnished Dby said Bull for said Bull, to the
« amount of the cost of the coal furnished by him, said Bull.

& Pvelfth.—It is further agreed that neither partner
s to draw from said firm any money, unless what may be
“yequired for the benefit of the firm, except that said Bull

. “may draw for the payment of the salary of the book-

“keeper; and after paying the said salary and the expenses
« gbove referred to, the balance of the cash on hand shall
«he payed to Bull, in the manner above provided for, that
‘“is to say, to the said book-keeper, to the amount of the
« gost of the coal furnished by him, said Bull.

t Thirteenth—If, after the expiration of one year from
“the date hereof, any one of said partners should be dis-
« sotisfied with said business, from any cause, such party
“may terminate the co-partnership at any time, by giving
« the other partners mnotice of such termination; and, in
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«“ that case, the affairs of the firm shall be settled and ad-
“justed in the same manner as if the co-partnership was
¢ terminated by limitation.

«IN WITNESS WHEREOY, the said parties have
« hereunto set their hands and seals this sixth day of April,
« A, D. 1860. '

CADWALADER BULL, (Seal.)
HUGH MAHER, «
EDWARD KELLY, “
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Said Cadwalader Bull further alleges, in his bill, that
said co-partnership business was entered upon and has ever
since continued to be carried on between said Bull and said
Kelly and Maher, in pursuance of and under the aforesaid
agreement.

Said Bull further alleges, in his said bill, that by an
explanatory article of agreement, subsequently made be-
tween said Bull, of the one part, and said Kelly and Maher,
of the other part, it was agreed and declared to be the true
intent and meaning of said articles of co-partnership that
the partnership thereby formed should only be considered
to extend to and include a joint interest in the coal supplied
to said firm of Kelly & Co., by said Bull; that said Bull
should have no interest or concern with, or be liable for, or
have any right to participate in the profits of any coal pur-
chased or procured by said Kelly and Maher from any other
i)el'son than the said Bull, but that all such transactions
should be exclusively the business of said Kelly and Maher;
that the intention of said Bull and said Kelly and Maher,
1()y' said original articles of co-partnership, was to create a
joint interest in the profits or losses arising from coal to be
furnished to said firm of Kelly & Co. by said Bull; said
Bull further alleges, in said bill, that since the formation of
said co.pm-tnership he had furnished, in pursuance of said
articles of co-partnership, and supplied to said firm, coal
amounting in the aggregate, to $6,879.51, at cost.price in
Buffalo, N. Y., from which port said coal was slnpped. to
said firm of Kelly & Co. by said Bull, and that all of which
was duly received by said firm of Kelly & Co., and that a
Jarge quantit)’ of which has since been sold and control]e.d
\by the said Kelly and Maher in the usual course of their

:q Tusiness, that from the sales of which there has been
e q Dy said Kelly and Maher, in money, $5,097.32,"
B ol 5]rurge additional quantity has been sold by said -
't thaz; Maher, payment for which has not been received,
ﬁf:li}; gtill outstanding and uncollected.
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.Said Bull further alleges that in and by said articles the
said defendantg agreed to pay over to him weekly all the
proc?eds of the sales of coal, after deducting the expenses
of said firm, partjcularly set forth in said articles, or so much
of said proceeds as should be necessary to pay said Bull the
cost of coal furpished by him to said firm from time to time,
and that said payments to said Bull should be made out of
sald proceeds next in order after the payment of said
expenses, and before any money should be drawn from said
firm by either of said partners for their respective uses or
applied in any other way to any other purpose.

Said Bull further alleges that said coal furnished as afore-
said, in pursuance of said articles, amounting to $6,878.41,
at cost, was furnished in the quantities and at the respective
dates set forth in the schedule thereof attached to said bill
marked Exhibit ¢ B,” and made a part thereof.

That he has received out of said cash sales, (amounting
as aforesaid to §5,097.32,) the sum of $3.150.06 and no more,
the dates and several amounts of which payments are set
forth in the schedule attached to said bill marked Exhibit
«(” and made a part hereof.

That the expenses of said business, from the commence-
ment thereof to the time of filing smad bill, as near as said
Bull can ascertain the same, and which he believes and
accurate, were $853.16, which sum deducted
sales showes a balance which ought to have
im, in pursuance of said articles, towards the

qished by him of §4,254.16, out of which he
ooEd cozicf:il‘:d, as a}l’)ove stated,, the s:ml of $38,150.06,
has qnly :,he gaid defendants to be in arrears to him in the
shos 104.10, a detailed statement of which is attach-
S‘émt(’fsiil& pill marked Exhibit “D,” and made a part
ed to

thereof.

charges to be
from said cash
Heen paid to h
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That said defendants have neglected and refused to pay
over said last-mentioned sum, or any part thereof, to him,
said Bull, and have totally refused so to do, and have
directed the book-keeper employed by said Bull, under said
articles, not to pay any money whatsoever to him, said Bull,
and that the said Bull has been unable to obtain said sum
or any part thereof.

That said defendants, in violation of said articles, have
refused to pay said money to said Bull, and have converted
the same to their own use.

That weekly payments have not been made at any time
with regularity, as required by said articles, as the dates in
the accounts attached—before referred to—will show ; that,
by said articles, it is expressly provided that monthly
statements or balance sheets, taken from the ledger of said
firm, shall be furnished to the several partuners at the close
of each month, in order that each partner might be informed
as to the state of said business; that the said Bull resided
at Buffalo, and the business of said firm is carried on at
Chicago, where the books of said firm are in the possession
of and under'the control of said defendants ; and that there
never were, since the commencement of said business, any
monthly statements furnished him, said Bull, as provided
in said articles of co-partnership, nor has the said Bull been
able to ascertain precisely the state of said business at any
od; that said Kelly, one of said defendants, has
divected the hook-keeper employed by him, said
Bull, as Pl-oﬁded in saifl articles, not to prepare any such
monthly statements for him, said Bull allegmg as a reason,
that said firm Jad no money t(f pay over jco him on account
of cost of coal, m‘ld, as ‘the Sifld Bull believes m‘ld charges,
for the purpos® of keeping him in ignorance o.t the actual
: said business; and that he, the said Bull, has

o, f
condition © . A g ey
been able only since his arrival in Chicago, within a few

given perl
repeatedly
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days. by personal examination of said books, to ascertain
what the true condition of affairs is, which is herein stated.

Said Bull further alleges that it is provided by said
articles that correct books of account of all the partnership
transactions shall he kept, which shall be in common and
accessible to all the three partners, and that he, said Bull,
shall at all times have the right to inspect said books, and
that he has exercised that right to the extent of obtaining
the information contained in this bill; but that said Kelly
has, since he, said Bull, had been making such examination,
denied him the right to examine further, and has directed
said book-keeper not to allow him, said Bull, to see said
books, or make any further examination of said books; that
it is provided, by said articles, that neither partner shall,
during the year limited by said partnership, draw any
money from said firm for his respective use; but that on
the 1st day of May, 1861, an account of the assets and lia-
bilities shall be taken, and that then each partner might
draw his share of the profits of said firm, and that at the
expiration of said partnership, or earlier termination thereof,
a similar account shall be taken, and all coal on hand, fur-
nished by said Bull, and then unpaid for, shall then be
returned to said Bull; that said defendants, in violation of
said articles, have withdrawn, for their own purpose, large
sums from said firm, and have not payed over to him, said
Bull, what he is entitled to for cost of coal furnished by
him to said firm, and which said defendants have sold and
received payment for; that large gains and profits have
been made on sales of coal by said firm, one-third of which
said Bull is entitled to receive, no part of which he has
received and that he is apprehensive he will not receive ;
that said Bull can not continue to supply said firm coal
without being promptly paid, and to do so would be ruinous
to him, said Bull; that he has requested said defendants to,
come to a fair and full account in respect to said partner-
ship transactions, and to pay him, said Bull, the amount to



12,

13.

14,

15,

11

which he is entitled for cost of coal sold as before stated,
which defendants refuse to do: said Bull then charges that
sald defendants have received and converted to their own
use a large sum of money to which he, said Bull is entitled,
and are proceeding to sell the coal on hand, collect, in the
partnership, debts and monies, whereby the balance due
from them to him will be largely increased to the great loss
and injury of him, said Bull; he, therefore, charges that
the said (lefendantb ought to be restrained, by the order
and injunction of said court, from collecting and receiving
any of the partnership debts and monies, and that a receiver
may be appointed by the court for that purpose, and that
the defendants may answer the premises, (waiving the oath
of defendants,) and that said partnership may be dissolved
by decree of said court, and an account may be taken of
all and every the co-partnership dealings and transactions,
from the time of the commencement thereof, and that said
defendants may be decreed to pay said Bull what, upon
taking said account, shall appear to be due to him, and that,
in the mean time, the said defendants may be restrained,
by the injunction of said court, from selling any of the coal
on hand or from collecting or receiving the partnership
debts or other monies belonging to the partnership, and

“that the said Bull may have such further and other relief

in the premises as the nature of his case shall require.

Prayer for process of injunction to restrain defendants
and each of them, and their counsellors, attorneys, solicitors,
and agents from selling any of the coal which they have on
hand and in their possession, or from collecting or receiving
the partnership debts or other monies belonging to said

partnership.

Prayer for process of summons in the usual form and bill
sworn to before H. Hamlin, Notary Public, Oct. 10, 1860,

Schedule “A;" copy of articles of co-partnership herein

before set out:
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SCHEDULE “B.”

Quantity of coal furnished by Cadwalader Bull to Ed-
ward Kelly, and Hugh Maher, and C. Bull, composing the
firm of Kelly & Co. :—

May 8, 119 tons, 1540 lbs. Blossburgh coal, $8.90,....$467.10

[ 24, 83
June 16, 151

“ 30, 136
July 17, 152
Augt. 6, 158

“ 4 48
“ 14, 178
“ 20, 99
“ 93, 184
Sept. 29, 142
(13 113 98

1

1182 ¢
1800 «
1320 «

396 «
1435 «
1128 «
15639 «
238 «

el b7 “ ..., 826.00
£ b ¢ ..., 592,40
{3 13 13 s 532.97

Lehigh coal, $5.50,........ 836.00
Blossburgh coal, $3.90,.... 616.97

% 8 “ .... 189.99
Pittston prepared coal, $4.40 785.68
& 113 € (13 438.98

« (13 13 {3 810.12

Lehigh coal, $6.00,........ 852.00
Pittston prepared coal, $4,40 431.20

$6,879.41

1860.
June 16,
Aug. 31,
Sept. 4

« 98,
Oct. 2,

13 [{]

“*

SCHEDULE C.

({3
113
“«

(]

seees e

Amount of money paid to C. Bull by Kelly & Co.:—

To Cash, (Il Cent. R. R. note,)............ $630,39
{3

tetetceianiaeriinseanness 144,67

deatl NeVe i ey viaies se s sens | 00100
teesestescttttreracsescnsncnnsss  25.00

draft N. Wouasecomvsmamamnssvne | 20000
N. 8. Bouton’s note, received as cash, 1,250,00

—————

£3,150,06:
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SCHEDULE D.

Showing cash sales of coal by Kelly & Co.

1860,

May 30, 82,370 lbs., sold for,.......ooevnnns S ls $90.71

June 16, 303,800 ¢ Blossburgh, 1. C. R. R., (for note
taken as cash by C. Bull)) .....ocoviiiiiniainaene. 630.39
June 80, 61,647 lbs. sold for,.....ooiiviinaiiiannns 180.61
July 31, 879,422 “ I P er S o8 i G - 871.99
« « 90,000 “ Lehigh, sold for,..... el st 68.00
Aug. 31, 164,840 Blossburgh, sold for,............. 396.85
(N 2,000 ¢ Lehigh, soldifor; ottt 7.50
« « 50,000 “ Lackawaua, BOldITOT o e 150.12
Sept. 29,:139,789 ¢« Blossburgh, L S Gt oo b 399.26
« « g57,805 “ Lackawana, e S L 899.34
« « 35019 ¢ Lehigh, Y 106.55

.« « 88p,000 ¢ N. S. Bouton, (for note
taken as cash by C. Bull,) sold for,......... 1.012.50
« « 100,000 lbs. Blossburgh, N. S. Bouton, sold for, 237.50
Oct. 6, 13,000 X L ) SR L e s T AT 46.00
$5,097.32
Paid to C. Bull, as per Schedule C,..... oo ioleas oy oe $3,150.06

Balancee,..coieeeeeeerraassoesonns $1,947.26
From this we deduct expenses as shown in detail on the

; A £843.16 -
ext pager - 3.16

Net balance,.......... B P $1,104.10
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DETAILED ACCOUNT OF EXPENSES.

1860,
May 81, Cartage account on Blossburgh coal,......... $12.92
June 30, €6 (f: g SER Lo ere e aeroitt 1858
July 31, £ Ly < e e e 110149
e £ a: Lehigh, S e s e 4.2b
Aug.81, « « Blossburgh ¢ ......... 17.64
L6k « <€ Lackawana, ¢ ......... 40.20
L “ & Lehigh b e T 25
Sept. 29 £ o Lackawana, ¢“ ......... 65.54
“ o« « “« Blossburgh « ,,....... 82.84
SG5n et o £ Lehigh SR S mRRlea ©2l7198
¢ <« Wheeling and discharging coal,...... cerseens. 28412
Aug. 31, Freight on Lackawana coal, per bill,.......... 115.75
Sept. 29 ¢« Lehigh e s a6 660 b boas e 61.54
Oct. 6, R. J. Hunts, (book-keeper,) wages, trom 17th
ADrilNI860 t0 date et e e e e 143.03
Oct. 6, James Fleming’s services, wages,..........uus 57.00
« ¢« Cartage on 13,000 lbs. Blossburgh,........... 1.63

Total expenses,.....c.oveeenann ee...58438.16

On 11th day of October, 1860, summons issued in said
cause and returned ; served on said Maher and Kelly without

stating date of service.

On the 19th day of October, 1860, on motion of said
Bull, and on reading and filing his said bill, it was ordered
by said court that a writ of injunction, as prayed for in said
bill, issue, and thereupon a writ of injunction was issued in pur-
suance of said order, restraining said Kelly and Maher, and
their attorneys, solicitors, agents, and servants, and each
and every of them from selling any of the coal which said
Kelly and Maher had on hand or in their possession belong-
ing to the said Bull or Kelly & Co., or any coal in their
possession, and from collecting or receiving the partnership
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de.bts,, claims,. and demands belonging to the said partner--
S.hlP of Kelly & Co., aforesaid, until said court, in chancery

sitting, shall make other order to the contrary ; upon which

sald writ of injunction is the following return :—*Served .
this writ upon the within-named Edward Kelly and Hugh

Makher, by delivering a copy thereof to them, the 20th day

of Octoher, 1860,

“JOHN GRAY, Suerirr.”

October 26th, 1860, Kelly and Maher filed their joimt
and several Answer to the bill filed by said Bull, in which
they say, after reserving all right of exception, dee., that
they admit the formation of a limited co-partnership on or
about April 6, 1860, between-said Kelly, Maher, and Bull,
substantially as set forth by said Bull in said bill of com-
plaint, and that the articles attached to said bill prescribed
the terms and conditions upon which said co-partnership
was to be managed and conducted, and that the business of
the co-partnership thus formed was in accordance with the
terms of said articles of agreement, entered upon and car-
ried on by the parties thereto up to and until a refusal and
failure on the part of the said Bull to comply with and per-
form his part of the covenants in said articles ot agreement;
said Kelly and Maher also admit that, September sixth,
1860, an additional and supplementary article to said
original articles of agreement was made and adopted as
part of said original articles by the parties thereto as alleged
by said Bull in his said Dbill; said Kelly and Maher also
admit that there has been received by them at Chicago, in
the aggregate, at sundry times, from said Bull, from the-
8th of May till the 29th of September, 1860, as appears
from the entries upon the books of said firm, 1522 ;% tons
of coal, charged by said Bull at the sum of $6,_87 9.41, bl.lt
they do not know al}d, th‘erefore, do not ndnut.ﬂmt said
sumn wag {Hlie eosll price at Buttalo, N. Y., of said coal so
They also admit that in the regular course of
ss they have sold of said coal so received a part
which they have received $3,607.83, and that
ntity of said coal has been sold, the payment

received.

their busine
thereof, for
a further qud
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for which is still outstanding and uncollected ; defendants
allege that they did at all times pay over to said Bull the
proportion of proceeds of said sales of said coal as they were
received, in the manner provided for by said articles, until
the time of the failure and refusal of said Bull further to
supply coal according to said articles.  Defendants admit
the amounts of coal furnished by said Bull were according
to the statement set forth in Exhibit “B,” appended to said
Bull’s bill of complaint, as to dates and quantities, except
as to two items of receipt on 29th September, which, insteac
of 142 and 98 tons respectively, ought to be 1292 and
9555 tons respectively.  Defendants admit the payments
of $3,150.50 to said Bull, as set forth in Exhibit «(C,” ap-
pended to bill, and also admit correctness of contingent
expenses in and about the business of said firm, as set forth
in paper marked “detailed account of expenses,” appended
to said bill, so far as such accounts reach, but deny the
truth and correctness of the allegations in said bill, that
there is a balance of $1,104 due to said Bull from said
defendants. Defendants allege that since September 29th,
1860, said Bull, although often requested, has wholly
neglected and refused to turnish coal, under said articles, to
the great injury of defendants, and to the utter loss of all
the advantages which they reasonably expected to derive
by the formation of said limited co-partnership. and to their
actual and direct damage, therefore, they have declined to
pa); him any more money since October 2nd, 1860, on which
day they payed him $1,450. Defendants deny that they
have converted to their own use any money legally or
equitably due and owing to said Bull, but instead thereof
have sustained great loss and injury by the failure of said
Bull, on his part, to comply with the terms of said articles
of co-partnership- Defendants allege that until the afore-
said failure and default of said Bull, they complied, in all
respects, with said articles, in furnishing statements of the
condition of ssid business; that the books of the concern
were in charge of the clerk employed by said Bull, and at
all times open t0 his inspection : and that he did authorize
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and employ his brother ds his agent, who did inspect and

.examine the books of said co- pmtneu]np during the con-

tinuance thereof; and that said Bull was in Ohlcarfo on 5th
of October, 1860, at which time he had free and unrestricted
access to mud booLs, and did, personally and with the
assistance of said clerk, who h¢d been employed by and
was to be paid by said Bull, thoroughly examine and in-
spect sald books, without let or hinderance on the part of
sald defendants, or either of them.

Defendant Kelly denies that he ever directed said clerk
or book-keeper not to prepare monthly statements for the
purpose of keeping said Bull in ignorance of the business of

said firm, until atter the commencement of this suit by Bull
against defendants, but alleges that until after the default
‘Llld failure of said Bull to comply with said agreement,, on
his part, and until the conmmencement of this suit, said Bull
and his agent had free and unrestricted access to and was
kept always advised of the condition of said books of ac-
counts; and that no obstacle was offered to the examination
of said books by said Bull, is apparent trom the different
stateznents he has appended to his bill as exhibits, which
were copies, but defendants deny correct copies from said
hooks of account. Defendants deny that they have ever
drawn any money out of the tunds of said limited p'zu'tner-
ship, other than they were authorized to draw under said
articles.  Defendants allege that large gains might have
been realized out of the mle> of coal, uudel said articles
creating said limited partnership, but allege that such profits
and g:;ins have been cut oft’ and lost by the retusal and
neglect of said Bull to comply with his part of said agree-
ment, and allege that defendants have been damnified and
have sustained loss through and in consequence of such
neglect and refusal, to the amount of, at least ten thousand
dollars. Detendants state that said Bull, up to the time of
his said breach of said articles, did receive all that he was
legally entitled to, both as to prices of coal furnished and
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profits on sales; defendants are unacquainted with the con-
dition of said Bull's general business, and neither admit or

4s.  deny his apprehensions of ruin, but allege that such appre-
hensions are the result of his breach of said contract, and
are not chargeable to defendants. Defendants deny all
unlawful combination, confederacy, &e., and conclude their
answer in the usual form.

s Defendants entered their Moticn October 26th, 1860,
to dissolve said injunction issued and served in said cause,
which motion was never called up or passed upon by said
court.

i December 5, 1860, said Bull filed his Greneral Repli-
cation to defendants’ answer, which is in the usual form,

85. December 18, 1860, on motion of said Bull, defendants
were ruled to show cause why they should not be attached
for an alleged contempt, in violating the injunction issued
in said cause.

106,107, February 15, 1860, rule on defendants to show cause why
they should not be attached for an alleged contempt in
violating said injunction ; on motion of defendants, discharg-.

ed.

108, February 15, 1860, defendants file their Cross-bill in
said cause, against said Bull, in which they allege that,
April 6th, 1860, they made and entered into certain articles of *
co-partuership with said Bull, which were signed, sealed,
and delivered by them, to wit, said Maher, Ixelly and Bull,
whereby they agreed to become partners in the coal b1151-
ness or trade in the said city of Chicago, under the name,
style, and firm of Kelly & Co., which co-partnership was to
commence on the 15th day 01‘ April, 1860, and terminate
in two years, from 1its commencement, w 1th leave to con-
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tinue the same five years longer, if the respective parties
should be willing so to do; and for and with the purpose
and view of carrying on said co-partnership business, the
said partners covenanted and agreed to observe and perform
certain stipulations therein agreed to be performed, in sub-
stance, as follows:—

Said Bull agreed to furnish and provide all the coal that
should be necessary or should be required for carrying on
said business, on board of vessels in the ports of Buffalo or
Cleveland, at the lowest market value, in cash, at those
places, when so furnished ; the coal to remain the property
of said Bull until it should be sold in the ordinary course of
business; it was also understood and agreed that said Bull
should furnish and provide, at his own expense, a competent
person to keep the books and accounts of said firm at
Chicago. Said Maher agreed to furnish, as his proportion
of the common stock of said firm, the use of the lot of land
in Chicago, at the time of the execution of said articles of
co-partnership occupied by said Kelly and Maher, then doing
business under the name and style of Kelly & Co., as a coal
yard, and also the use of all the fixtures, carts, wagons, &c.,
used by the said Kelly and Maher, in the coal business.
Said Kelly agreed to contribute, as his proportion, the whole
of his time and attention to the superintendance and man-
agement of the business of said firm, for the mutual benefit
and advantage of all the parties thereto.

Tt was also stipulated that all the expenses of the business
of said firm should be borne in common by said three part-
ners, excepting the salary of the book-keeper, which was to
be paid by said Bull; and all the profits of the concern were
to be equally divided between the three partners; su-ld
Maher and Kelly agreed to bear all losses that should arise
from bad debts created by them or either of them, by giving
credit to jrresponsible persons.  Said Bull agreed to fuly
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insure, in some responsible insurance company, all cargoes

shipped by him for the firm; and that any loss that should

arise, in consequence of his neglect to insure said coal, should

be borne by him; the expense of such insurance to be borne

by the parties in common; that, in case the receipts of the

sales of the coals should at any time be insufficient to pay

freight on said coal, when it should be payable, said Maher

and Kelly agree to pay such freights when they should ne
. payable; such freights to be considered expenses of the
firm, to be borne in common, and said Maher and Kelly to
be credited on the firm books for all monies advanced for
freight. Said Bull, Kelly, and Maher severally covenanted
and agreed that they would do no act or acts which should
be prejudicial to the firm, that correct books of account
should be kept, in which should be entered all monies
received and paid, all purchases and sales of coal, and
all monies paid for expenses, and all matters of account
relating to the business of said firm, and that said books
were to be, in common, accessible to all three partners, and
at the close of each month the books were to be balanced
and each partner furnished with a balance-sheet from the
ledger; and on May first, in each year, except May 1, 1860,
an account should be taken and stated on the ledger, of
all the stock, property, anc assets of the firm, and of all
the liabilities and debts, and that each partner might draw
his share of profits, after paying all expenses, losses, and
liabilities, and that any partner indebted to the firm should
refund to the firm the amount of his indebtedness; and, at
the expiration of said co-partnership, or earlier termination
thereof, a similar account should be t{lkel.l and statec.l on the
ledger; and all the coal on hand, f.m'nls]led by said .Bul],
for which he had not been. puid,' delivered bac]f to him in
Chicago; and the possession of the lot used for the coal
yard delivered back to the smd. Mabher, as well 88 all
) s, carts, Waggons, &e., furnished by him ‘.co the firm,
hey be in existence; and, after paying all the
osses, and liabilities of the firm, all the assets,
, and every thing belonging to the firm to

112.

fixture
provided t
expenses, 1
stocks, Property

__—————'AI
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be equally divided between them, provided they should
bear and make good the losses by said articles agreed to be
assumed and horne respectively. After payment of expenses
of firm, the proceeds of sales of coal were weekly to be paid
over to the book-keeper for the said Bull, to the amount of
cost of coal furnished by him. Neither partuer was to
withdraw any money, except for benefit of firm, except
said Bull might draw to pay salary of book-keeper. After
paying said salary and expenses, balance of cash on hand
was to be paid to hook-keeper for said Bull, to the amount
of the cost of coal furnished by Bull.  After one year,
either partner might terminate said partnership, if dissatis-
fied, by giving notice of such termination, in which case the
affairs of the firm were to be adjusted in the same manner
as if terminated by limitation; for greater certainty, com-
plainants in cross-hill ask leave to refer to said articles
when produced.

That after the tormation of said co-partnership aforesaid,
on the 6th of September, 1800, said partners further cove-
nanted and agreed, by an instrument in writing, signed,
sealed, and delivered by them respectively, in substance,
that the co-partnership or joint interest of said firm is and
was to be confined exclusively to coal furnished to said firm
by said Bull, and is not to be extended to any transactions
of said Kelly and Maher, theretofore composing the firm of'
Kelly & Co., in any other coal or in the purchases of the
same from any other person or firms, with which transactions
said Bull is to have no interest; but the same and all other
transactions, outside of coal shipped by Bull, are the separ-
ate transactions of Maher and Kelly, and that said articles
of co.pm'tnership were to have no reference o.r com‘lection
with the business of that firm; that it was t%le Intention, 1.))'
caid articles, to create a joint interest only in the coal ship-
ped by said Bull to said concern, and that Kelly should
: swards the book-keeper employed by Bull to keep

ay tow : g
1)113 books and accounts of the concern, 3150 per annum,
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from the date of said articles of co-partnership, as by refer-
ence to said supplementary article, when produced, will
more fully appear.

Complainants in cross-bill allege that from the formation
of said co-partnership the co-partners entered upon and con.
tinued in the transaction of said co-partnership business,
pursuant to said articles and subsequent modification thereof,
until the said Bull failed to perform the several covenants
therein, on his part, to be performed ; and that they, Kelly
and Maher, and each of them, have, on their part, both
jointly and severally, done and performed every thing on
their part therein covenanted to be done and performed ;
but that said Buil wholly disregarded the covenants and
agreements, on his part, to be performed, and has failed
and neglected to furnish and provide the coal that was
necessary and requisite to carry on said copartnership busi-
ness, according to the true intent and meaning of said
articles of co-partnership, although said Maher and Kelly
have frequently requested him to do so, whereby the benefits,
advantages, and profits on the sales of coal to be by him
turnished, which would have accrued and been realized,
have not, in consequenee of said default, accrued or been
realized, and the object and purposes of said copartnership
have been defeated by the said neglect and refusal of the said
Bull, and that by reason thereof said Maher and Kelly have
sustained loss and damage on account of their making no
profits on the sale of coal, which they otherwise would have
been able to make, had the said Bull furnished coal to carry
on said partnership business, to the amount of $15,000, as
they verily believe. ~ That it was mutually covenanted by
said partners respectively, in said articles, that neither
partner should do any act or acts prejudicial to the business
of said firm; but that the said Bull, in violation of his said
covenants, sold and delivered large quantities of coal to
other coal dealers in said city of Chicago, to be disposed of
in that market, whereby said Maher and Kelly, in the saie
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of coal under saig articles, were brought into direct com-
petition with such parties engaged in the coal trade in said
city, and thereby impaired the business of said co-partner-
ship, and said Maher and Kelly sustained great loss and
damage thereby.  That said Bull is not a resident of this
State, but is a resident of the State of New York; that he
has property within the jurisdiction of said court, which
they are apprehensive he will place beyond the jurisdiction
of said court, so as to avoid any decree that may be render-
ed against him in favor of said Maher and Kelly in
this suit, unless he shall be enjoined from so doing; and
they believe they shall be able to show, at the hearing, that
he is largely indebted to them, for losses and damages
which they have sustained by his disregarding the covenants
in said articles.  That they did, «t all times since the for.
mation of said co-partnership until September 29, 1860, and
until defendant had broken and disregarded the covenants
in said articles as aforesaid, conitnue to pay over to said
Bull, on his draft or otherwise, substantially in accordance
with said articles, and in manner apparently satisfactory to
said Bull, all sums of money to which he was legally or equi-
tably entitled, and in other respects have performed, on their
part, all their stipulations under said articles, and were
always ready and willing to perform, on their part, all
their stipulations under said articles, and were always ready
and willing to perform, on their part, until said Bull made
default as aforesaid; that said Bull is combining, &ec., and
refuses absolutely to comply with said articles, on his part,
and falsely setS Up various pretences, and has lately filed his
hill against them praying for an account and that said
articles may be annulled, to which bill they have filed their
sufficient answer, and said Bull pretends that they have in
their hands large sums of money which ought to be paid
Gven: 4o i whereas they charge the contrary to be true,
and that said Bull has not supplied said firm with coal at
the lowest mm’k.et cash price in the market of Buftalo, where
said coal Was shipped, and that they have not converted the
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proceeds of sales of coal to their own use, and have not
large quantities of said coal on hand, and are not indehted
to him for coal furnished to said firm, and that they have
always been read y and willing to account and settle amicabl y
with him.  That they do not know the precise amount of
coal delivered or the lowest cash market price thereof at
Buffalo, where shipped; that all the information they have
is from the books kept by Bull's book-keeper, from which
there appears to have been shipped 15724 tons, charged
for, in gross, at $6,879.47; that said Maher and Kelly
believe that both quantity and pries have been greatly
exaggerated on said books; that said Bull had never ac,
counted or settled with them, or either of them, and has
never paid or compensated them for the damage and loss
sustained by them.

Said Maher & Kelly then set up facts in relation to the
commencement of an action of covenant, by said Bull,
upon said atticles, and the recovery of a ju gment thereon,
from which judgment an appeal had been taken, also that
two other suits had been commenced against them, growing,
as they allege, out ¢f said partnership matters, one by K-
ward H. Downs, upon a note of $1,525, executed in the
name of said firm, and endorsed by said Maher to the said
Bull, and one by the Cecil Bank of Maryland, upon two
notes, one of $1,282  and vne of $1,302 8, executed in the
name of said firm and payable to said Maher, and endorsed
by said Maher to said Bull, whom they pray may be made
parties defendants, and that they may answer cross bill
without oath, their oaths being waived ; that said Bull may
be compelled, by an order of court, to state a true and cor-
rect account of ul.] matters and things appertaining to, or
growing out Of_sald partnership from the commencement to
filing of cross bill, and to pay and compensate t.hem for any
and all losses zmd. damuges sustained by them in t-hle prem-
ises, and that said articles and subsequent modlhcatmzls
thereof may e annulled and held for naught. That said
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Bull may be restrained from selling, &c., his property with-
in the jurisdiction of said court, and tlmt proceedings in
original suit may be stayed until said Bull shall file a suf.
ficient answer to cross bill, and pray for such further relief,
or such other relief as may be agrecable to equity ; also
pray for writ of injunction against said Bull from selling or
removing his property and ﬁom proceeding in his 0110111(11
suit untll he answer said cross bill. Sworn to by Kell_\ &
Maher.

February 20, 1861, said Bull enters his motion in said
cause to strike from the files said cross bill,

June 27, 1861, on motion of said Bull, it is ordered that
he have thll‘t} days in which to file affidavits controver ting
statements in cross bill, and to resist motion for 11131111ct10n

July 2, 1861, on motion Kelly & Mabher, it is ordered
that they have leave to amend their cross bill by making
Cecil Bank of Maryland and Edward I. Downs defendants
thereto, and also to amend the prayer of said bill, and there.
upon file their amendments to prayer of said cross bill as
follows, to Wit 1st. The said Maher & Kelley pray that
the writ of subpe®na may issue against each and every of
said defendants, and that they may answer without oath,
their oaths heing expressly waived, and that each of said
defendants may be restrained from prosecuting the suits
at law until the coming in of their answers, and until the
further order of court and for general relief.

July 3, 1861, the smd wmpl(unant: in cross bill, having
\u],mltted a motion for the j Issuing of an injunction, in pur-
cuance of the Prayer of said cross bill, the said court, on
argument of counsel, overruled said motion and refused
.\.nd ul)1,]1cu’non for an 111]unct10n, as asked for in =aid cross

bill.
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Sept. 11, 1861, said Bull filed his answer to said cross
bill of Maher & Kelly, in which he says that he admits the
execution of said articles of co-partnership and subsequent
modification thereof, substantially as is alleged in said cross
bill, and denies that Maher & Kelly performed all and every
matter and thing by them covenanted to be done in and
about the partnership business, but on the contrary they
did not keep separate books for the joint business of said
Kelly, Maher & Bull, but used the same hooks in said busi-
ness as were used in the old firm of Kelly & Co., of which
said Kelly & Maher were the only members, by which the
accounts of the old and new firms were mixed and confused.
That said Maher & Kelly did not send Bull monthly bal-
ance sheets from the ledger, but refused so to do, although
often requested, and by various pretexts endeavored to keep
said Bull, then and now residing in Buffalo, New York, in
ignorance of the situation of the business.

That Maher & Kelly did not pay over the proceeds of
sales of coal to book-keeper for Bull, but refused so to do,
although said book-keeper had recuested them so to do,

and Bull had applied to them by letter so to do.

That at the time of filing original bill, Maher & Kelly
had over §1,100 which they had not paid over or accounted
tor. That Kelly & Maher appropriated large sums of mon.
ey to their oWn use, which by said articles they were hound
to pay over to book-keeper of Bull, thereby embarrassing
said Bull.

Bull denies that he violated any of the covenants of
articles to be performed by him; that he did not refuse to
supply Kelly & Muher with coal to be sold on joint account
of Kelly, Maher & Bull, before said Kelly & Maher had
neg]ected to keﬁ‘l).-\‘epal'ate books for said business, and had
refused to send said Bull monthly balance sheets from the
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ledger, to enable him to ascertain the condition of the
business, and haq refused to pay over to the book-keeper,
for said Bull, the weekly proceeds of the sales of coal,
in the manner specified in said articles, to enable Lim to
meet his obligations for coal, but alleges that he regu-
larly supplied said Kelly & Maher with all the coal they
could sell unti] they had made default as above, when
he was compelled to stop the supply because said Kelly,
refusing to send him any balance sheets, left him without
any knowledge of the condition of the firm and business in
Chicago, and because said Kelly & Maher, refusing to pay
over to the book-keeper for Bull the weekly proceeds of
sales for coal, left him without the means of fresh supplies
of coal and without the means of paying for coal already
purchased and shipped, but he charges that he had supplied
all the coal that the business of said Kelly & Co. required,
and alleges that said Maher & Kelly, in the beginning of
October 1860, had on hand a large amount ot coal furnished
by Bull, which they pretended to sell in gross to one James
Roberts for §2,800. Said Bull denies that he shipped coal

to other parties in Chicago until Kelly & Maher violated

the articles as atoresaid, but admits that he did ship coal to
other parties in Chicago, after Kelly & Maher had refused
to furnish monthly balance sheets and to pay over to the
book-keeper the weekly proceeds of sales of coal for Bull.

Said Bull denies that he bound himself by said articles
to ship coal to no one else in Chicago than said Maher &
Kelly, during the continuance of said co-partnership, or that
it was so understood when said partnership was formed, but
that it was understood when said partnership was formed and
articles executed that he, said Bull, might ship coal to other
parties in Chicago, provided he sent said Kelly & Maher as
much as they could sell, and avers that he did ship them as
much coal as they could sell until they refused to perform
the covenants of said articles on their part, and avers, that
about the time the difficulties commenced they had on hand
coal shipped by Bull of the value of $2,800 and upwards,
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that he supplied them with the amount stated in original
bill of complaint, which amount is entered upon the firm
books so that they had means of ascertaining the amount,
admits that he resides in Buffalo, but denies he has property
within the jurisdiction of the court, unless said Kelly &
Maher have secreted or been unable to sell all the coal
shipped to them to sell on account of the firm. Denies that
he is indebted to said Kelly & Maher for any breach of said
articles of co-partnership, but alleges they are indebted to
him in a very large amount for coal shipped and not ac.
counted for, and his share of the profits of the business of
Kelly & Co., to wit: the sum of $5,000.

That said firm of Kelly & Co. had made a contract with
one N. S. Bouton, of Chicago, to furnish him with a large
amount of coal, as he, said Bouton, wanted to use the same,
for which said Bouton had given his note, payable in seve-
ral months, and which note was sent to Bull by Kelly &
Maher, and charged to him; that after furnishing a part of
the coal called for by said contract, said Kelly & Maher
refused to furnish said Bouton any more coal under said
contract, although they had on hand more than sufficient
coal, furnished by said Bull, to fill said contract; that upon
said refusal; said Bouton notified said Bull that he would
not pay said note when it matured if the coal was not fur-
nished him in the quantity and quality and at the price
called for in said contract with Kelly & Co. That said
Bull had to buy coal to fill the balance of said contract, in-
ASTTGHASIIE h.ad negotiated said note, and late in the fall,
and at greatly mcl‘eflsed prices, and shipped the same from
Detroit by railroad instead of vessels, and sustained damage
thereby to the amount of §638.

Said Bull admits that May 4, 1860, said Kelly & Maher
ete(;uted and delivered to him their promisory note for the
: ¢ 31’525, payable in three months, and executed in

sum o e ;
aid firm, and payable to the order of and en-

' S
the name of
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dorsed by Maher, and delivered to said Bull, bhut denies
that said note was given to carry on firm business, but on
the contrary had nothing to do with the new firm of Kelly
& Co.. of which said Bull was a member, and was endorsed
by said Bull, hefore the maturity thereof, to Edwin IH.
Downs. Said Bull admits that two notes were executed in
the name of said firm, one for the sum of 1,282 % and one
for the sum of 81,302 &, and payable to the order of Maher,
and endorsed by said Maber to said Bull, but denies that
said notes grew out of the partnership business, or that the
same were endorsed to the said Cecil Bank of Maryland
after their maturity, and concludes his answer to cross bill
in usual form. Answer sworn to day of Sept., 1861.

Replication of Kelly & Maher to answer of Bull to
cross bill, filed June 6, 1862, in the usual form.

June 20, 1862, ordered on motion of Bull, that defend-
ants be required to close proofs by first day of next term of
said court. :

July 14, 1862, on motion of said Bull it is ordered that
defendants be required to close taking proofs in said cause
by the 15th day of August next.

July 14, 1862, defendant Hugh Maher filed, in said cause,
the several affidavits of said Maher and Daniel C. Nicholes.

Said Maber, in his affidavit, states that, April 15, 1860,
he entered into a co-partnership with said Bull and Kelly,
that the co-pal'tne1'§hi1) articles were in writing, annexing a
copy to his ﬂﬂidm’ltz b(.eing the same articles hereinbefore
set out; that th(? principal object he had in entering imto
said co-partnershll’ was, by means of his share of the profits,
to receive what would amount to a fair rent for said coal
cord and fixtUres, which belonged to said Maher; that, by
the terms of the articles, he was to have nothing to do with
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the management of the business of the concern, but was to
furnish and contribuite, as his share of the capital stock of
the concern, the coal yard and fixtures, waggons, carts, &c.,
used by said concern. That said Kelly, under said articles,
was to have the sole control and management of the busi-
ness of said firm, and said Maher was to give no attention
to the business thereof, other than to receive this share of
the profits, unless the proceeds of sales of coal should be
insufficient to pay the freights on coal as they should be
received, in which case he was to contribute towards such
freights until the proceeds of sales of coal should be suffici-
ent to pay freights, when he should receive back such ad-
vances. That said Bull was. to furnish all the coal that
should be needed or required by said firm for the business
thereof, during the continuance of said co-partnership, and
also to furnish a competent book-keeper, at his own expense,
to keep the books of said concern, and was to receive the
first cost at Cleveland and Buffalo, and one-third of the
profits, said Kelly one-third of the profits, and said Maher
one-third of the profits of said concern, after paying all
expenses of the management of the business of said firm.
That the business of said firm was commenced soon after
the 15th of April, 1860, and continued till 11th of October,
A. D. 1860, when said Bull filed the bill in this cause
against said Maher and Kelly, alleging, among other things,
that said Maher and Kelly had made default in performing
the covenants, on their part, in said articles contained, and
praying, among other things, for a dissolution o.f said part-
nership and an account and closing up of said concern.
That said Maher has made no default, but has kept and
performed all of said covenants to be kept and pu.'formed
on his patt; that, if’ any default has been 11.1ade by either of
defendants, the same has been I?acle by sa.ld Kelly and.not.
by said Maher, and that he, said Maher,. is no‘t responsible
o defaults of said Kelly, under said articles.  That
fo} o 1 wholly failed, as he had agreed in said articles, to
s'md .B]ﬂl‘qid firm with all the coal that was required by the
iul;li;se: ‘Of said firm; that said firm, by its agents, relying
yusiness
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upon said Bull's keeping the covenants on his part, contract-
ed with various parties in the city of Chicago and elsewhere
to sell a large amount of coal to be delivered in the fall of
1860 and winter of 1860 and 1861. That the price of coal,
in the fall of 1860, largely advanced to the amount of $2 or
$3 per ton; that as soon as coal began to advance, said
Bull refused to furnish any more coal to said firm, and that
said Maher lost thereby all the profits that would otherwise
have been made by said co-partnership by the default of
said Bull.

That said Maher, with said Kelly, (the said Bull being a
non-resident of this State,) has been compelled to pay a
large amount of damages on account of the failure of said
firm in fulfilling their contracts to deliver coal, and which
said firm were unable to fill on account of the default of
said Bull to furnish said firm with coal, as he had agreed in
said articles; that said Kelly has informed said Maher that
he has kept the covenants in said articles, on his part to be
kept, but whether said information is correct or not said
Maher is unable to state. That said firm has lost a large
amount of money and incurred large liabilities on account
of the failure of said Bull to supply coal to said firm, as he
had agreed in said articles; that various parties are threat-
ening to bring suits for damages on account of the failure of
said firm to deliver coal on the contracts of said firm, made
prior to October 11, 1880; that a large portion of the
persons t0 whom coal has been sold and delivered, in pur-
suance of contracts made previous to October 11, 1860,
refuse to pay for coal delivered on account of the inability
of said firm to fulfil their contracts, from the failure of Bull
to supply said firm with coal, as agreed in said articles.
That said Maher has given but little attention to the busi-
ness of said firm, but has left the same to the management
of Kelly, as Was contemplated by said articles; that he has
received nothing but a very small amount of coal for the
use of said coal ).'lll‘d and fixtures and for advances made by -
him, but has paid out a large amount of money for freight
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and other purposes for the use of said firm; that, if he 1s
made to contribute in any way for the defaults of the said
Kelly, he is advised that in equity the said Bull should be
made to contribute for the use of his said coal yard and
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Kelly & Co., relying on said Bull to furnish said firm with
a full supply of coas, had, by sald Kelly and the agents of
said firm, made contracts to deliver coal to various parties
previous to October 11, 1860; that said Bull stopped
delivering coal ahout September 28, 1860, that said coal at
that time had commenced and continued to rapidly advance
In price to the amount of two orthree dollars per ton, and that
said Maher and Kelly, in consequence of the failure of said
Bull to- supply said firm with coal as he had agreed, and
the great advance in the price of coal, were compelled to
pay the parties aforesaid a large amount of damages, and
that said Maher knows of no way to prove the facts afore-
sald but by the parties with whom said contracts were

madeg

Subscribed and sworn to July 14, 1862.
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Annexed to said affidavit is a copy of said articles of
co-partnership.
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August 4, 1862, on motion of said Maher, and on reading
sald affidavits of said Maher and said Nicholes, it was
ordered by said court that the rule to close proofs in said
cause be further extended from that day until the first day
of the next term of said court. And on further motion of
said Maher, it was ordered that he have leave to file a sepa-
rate answer in said cause, and afterwards, to wit : August
18,1862, by D. C. & J. Y. Nicholes, said Maher filed in

sald cause his separate answer, in which he says he admits

entering into said co-partnership articles, and that a correct

copy is annexed to the bill of said Bull. That the business
of said co-partnership was entered upon and carried on by
the parties constituting said firm of Kelly & Co. till said
Bull filed his said bill. That Sept. 6, 1860, explanatory
articles of agreement were entered into between the mem-
bers of the said firm of Kelly & Co. That in said explana-*
tory articles, it was agreed and declared to be the true
intent and meaning of said articles of co-partnership, that
the said co-partnership thereby formed should be confined
exclusively to coal, to be furnished to said firm by said
Buil, and that the co-partnership or joint business should
extend to no transactions of said Maher & Kelly in any
other coal, or in the purchase of the same from any other
person in which Bull had no interest. That said Kelly was
to pay towards the salary of the book-keeper employed by
said Bull, at the rate of $150 per annum, from the com.
mencement of said co-partnership business. Denies that
said explanatory articles are correctly set out in the bill of
said Bull, but refers to a copy of the same annexed to the
separate answer of said Maher, and asks that the same may
be taken as a part thereof, Alleges that said explanatory
articles neither increased or diminished the liability of said
Maher, nor did .they release said Bull from any covenants
to be kept on his part in said original articles. That he is
informed by the boc?k-keepex', employed by said Bull to
keep the boqks of. said ﬁl‘lfl, and by said Kelly, that said
Bull did furnish said firm with a quantity of coal, and that
exhibit “B” annexed to said Bull's bill shows the amounts
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of coal furnished as appears from said books, except the
last two amounts received Sept. 28, 1860, which instead of
142 and 98 tons respectively, should be 129717 and 9557, tons
respectively. Denies that said Bull furnished the quantity
of coal agreed to be furnished by him under said articles:
does not know, and has no means of knowing, except from
statements of said Bull, that said coal furnished amounted to
$6,879 fy at cost prices, as charged by said Bull. Expressly
denies that he said Maher has sold, or contracted to sell, or
sald Maher & Kelly jointly have sold or contracted to sell
a large portion or any of said coal furnished to said firm by
said Bull, but alleges that the coal furnished by Bull has
been sold under the direction of Kelly & Bull. ~ Admits
that the books of said firm,-as kept by the book-keeper
employed by said Bull to keep the books of said firm, show
that there has been received by said firm, from the sale of
coal furnished by said Bull, the sum of §2,966%. Denies
that the said firm has received from the sale of coal, fur-
nished by the said Bull, the sum of $5,197%, as said Bull
has alleged in his bill. That it was provided in said articles
of co-partnership that said Kelly was to contribute, as his
proportion in said partnership, his whole time and atten-
tion to the superintendance and management of the busi-
ness of said firm, for the mutual benefit of all parties there-
to, and that, as was contemplated by said articles, the
entire business of said firm has been managed by said
Kelly & Bull, and that said Maher has had nothing to do
with the management and control of said business further
hantto furnish the dock, coal yard, carts, wagons, and fix-
tures, as Was provided in gaid articles; that the entire cash
receipts of said firm have been received by said Kelly and
said Bul', and 1m0 part by said Maher. That it appears
from the books kept by said Bull's book-keeper, that pay-
ment for a portion of said coal sold by said Kelly and said
Bull had not 1.)een collected at the time of the commence-
TGt o this suit, but was outstanding and uncollected, but

is unable to 57 what portion is uncollected. Admits that
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it is provided in said articles that all moneys the proceeds
of sales of coal should weekly be paid to the book-keeper,
furnished by said Bull, to the amount of the cost of coal,
after deducting all expenses of the firm and salary of book.
keeper, but expressly denies that it was provided in said
articles that said Maher & Kelly Jointly agreed to pay over
proceeds of coal as aforesaid, or that said Maher & Kelly,
under said articles, were made jointly liable to pay over
sald proceeds of sales of coal. Denies that there is any
provision in said articles that said Maher should take charge
of, or in any way control or pay over, any of the proceeds
of the sales of coal, furnished by said Bull to said firm, but
avers that it was expressly understood, both before and at
the time of the formation of said co-partnership, that said
Maher should not be required to devote any time or atten-
tion to the business of said firm, nor be vesponsible for the
acts of either member of said firm, nor was it contemplated
or designed by said articles that said Maher was to take
any part in the control in the husiness of said firm, but the
same was to be managed, controlled and superintended by
said Kelly, and that in pursuance of said articles, and the
original understanding of the parties thereto, said Kelly
has, to a great extent, and with said Bull wholly controlled
and managed the business of said firm, and said Kelly & Bull
have collected all the moneys the proceeds of the sales of
coal.  That whether said Kelly paid over to said Bull all
the proceeds of sales of coal furnished by him, he is unable

to say, except from information derived from said Kelly,
and from the books of said firm, and from other papers in
the possession of said I.(e]ly, as the managing partner of
said firm, and from such information and the books of said
firm, it appears tl‘mt said Kelly and hook-keeper paid said
Bull, as appears from the cash-book of said firm, while said
frm was iD existence, and previous to the commencement of

i &5 9@
tlis suit, the sum of $5 9768

That the dates and several amounts paid more fully
appear in schedule marked exhibjt ¢ B,” which said Maher
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asks may be taken as a part of his bill of complaint ; that
it also appears from drafts drawn by said Bull on said firm,
and votes of said firm paid to said Bull, now in the posses.
sion of said Kelly, that a large amount of money was
paid to said Bull by said firm from April 15 to October il
1860, and not entered upon the hooks of said firm, but said
Maher is unable to state the exact amount paid to said Bull
in pursuance of said articles.

Denies that Maher & Kelly paid over the £3,150, as
stated by Bull, but alleges that Kelly and the book-keeper
paid the amount that was paid to Bull, and, as the said
Maher believes, from the books and papers in the possession
of Kelly, the amounts said Bull received on account of coal
shipped and to be shipped to said firm, were $5,279%, and-
that no portion of said sum was received from sales of coal
made by Maher or Maher & Kelly, for Maher had nothing
to do with the sales of coal.

That he does not know how much money has been paid
out on account of expenses of said firm, except from the
books of the firm and information derived from Kelly, but
denies that the sum of $843{% was all the money that was
actually paid out by said firm for expenses of said firm, as is
alleged Dby said Bull.  Denies that by deducting the sum
paid for expenses from the cash sales of coal leaves a
balance, which ought to be paid to said Bull, of $4,25415
or any other amount, but alleges that all the coal sold
by said firm, was sold by said Kelly & Bull, and that
ail the moneys received from the sales of coal furnished
said firm by said Bull, were received by the said Kelly
& Bull, and that, as was contemplated by said articles,
no sales of C?ﬂl “'el'e_mitde by said Maler, nor was any
money belongiig to said hrm., ul'ising trom th.e sales of co:}l
or otherwise 1'?’Cel"*-'d by sa}d ‘Maher. Denies that he Is
jointly with said .K-elly, or imdividually, in arrears to said
Bull i the sum of SLIOLE, or in any other sum whatever;
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that Le is informed and believes that a much larger amount
than the sum of §8431 as 1s alleged b_) said Bull, was paid
out as expenses of said firm; that he is unable to state the
precise amount, but that it appear from the cash-book of
said firm, that said firm paid on account expenses of said
business, to David Denehy, for drayage, $28, for freight on
coal, 1943 to 8. O. Eames, as salesman, $100,2; various
items char 'geq to expense account, $484% : to John McAuly,
for services, $382%; to John O’Leary, for hauling coal,
$3684; to James Fleming, $183; to David Trimble, $25;
to profit and loss, $272 ; besides other amounts paid subse-
quently to Oct. 11, 1860, the precise amount of which said
Maher is unable to state.

Denies that said Haher, jointly with said Kelly, or indi-
vidually, was liable to pay over to the said Bull, under said
articles, said sum of $1,104% or any other sum, or that he
has refused to pay to said Bull any sum of money that he
was liable to pay, under said articles, on account of said
partnership business. Alleges that said Kelly & Bull have
received all the money that has been received by said firm
in said partnership business, and that said Maher has re-
ceived no part of the same; that he is not now, nor was at
the time of the commencement of this suit, under any obli-
gation to pay over to said Bull any ot the moneys collected
by said Kelly or said Bull. Denies that he ever directed
the bookkeeper not to .pay money to said Bull, and is in-
formed that said Kelly never directed the book-keeper not
to pay money to said Bull, and denies that he is responsible
for the acts or conduct of the said Kelly in said partnership

business.

Denies that he has individually, or jointly with Kelly,
in violation of said articles, refused to pay said Bull said
L 1044w, or that he indiv 'idually or jointly with said
Kelly has convelted said sum to his or their own use, but
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whether saiq Kelly has converted said sum, or any other
sum coming into his hands, in the course of said partnership
business, he is unable to say, but whether he has or not,
said Maher denies that he is in any way liable for such con-
version of said Kelly.

That he is unable to say whether weekly payments have
been made by said Kelly to said Bull, as was originally
contemplated, or not, but that it appears, from the cash
hooks of said firm and papers in the hands of said Kelly,
as shown by exhibits annexed hereto, that various large
amounts of money were paid to said Bull, but said Maher
denies that, under said articles, it was made a part of his
duties either to make sale of coal, collect money due to the
firm, or pay the same over to the said Bull, and he denies
that he is in any way liable to said Bull for any default
or failure of said Kelly in this respect ; admits that by said
articles it was provided that said Bull should furnish, at
bis own expense, a competent book-keeper tc- keep the books
and accounts of said firm at Chicago, by which correct
books of accounts were to be kept, in which should be
entered all monies received or paid out, all purchases and
sales of coal, all monies paid for expenses. all matters of ac-
count relating to business of firm, which should be in com-
mon and accessible to all three partners, and at the close of
each month should be balanced by said book-keeper, and
each partner furnished with a balance-sheet of the ledger.
Admits that said Bull resided in Buffalo, New York, but is
informe.. that he was frequently in Chicago and examined
said books. That said Bull always had free access to said
books, and did at several times, by himself and brother, ex-
athine the same, but whether said Bull, from such examina-
tion of said books or otherwise, was able to ascertain
precisely the state ot.' said partnership business, at any gi\fen
period or flﬂt, he is unable to say, nor does he know
whether said book-keeper sent monthly balance-sheets or
not to said Bull.‘ That said Bull wholly failed to furnis.h
sl ],l-ovide, at his own expense, as he had agreed in said
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articles, a competent person to keep the books of said firm,
but instead sent a young man without any experience in
book keepiug whatever, and if there was any default in
sending balancesheets to said Bu!l, it was in consequence
of the incompetency of the book-keeper and his inability to
make out a balance-sheet from the ledger.  Denies, upon
infol'mation, that Kelly ever directed the book-keeper not to
send balancesheets to said Bull. That the book keeper
never furnished said Maher with balance-sheets, and that he
has been informed by said Hunt, the book-keeper, since the
commencement of this suit, that the reason he failed to fur
nish said Maher and other members of the firm with
balance-sheets was for the reason that he had not sufficient
knowledge of book keeping to enable him to make out a
balance-sheet from the ledger, showing the condition of the
business of said firm; but said Bull was informed almost
daily, by letters written by the hook-keeper and Kelly, of
the affairs, business transactions, and condition of the busi-
ness of said firm. That said book-keeper was ready and
willing at all times to furnish said Bull with any and all
information in relation to the business of said firm, that he
was able to give, and never has refused to give, any infor-
mation to said Bull that he was able to give. ~ That Bull
had free access to the books, and did at several times ex-
amine the same ; but is informed that the books were kept
in such a manner, in consequence of the incompetency
of the book-keeper, that it is very difficult if not wholly
impossible, from an examination ot the same. to arrive at
a correct conclusion as to the rights of the parties.

Denies, upon information and belief, that said Kelly in-
terfered with the examination of the books by Bull, but, if
he had, denies that it is his fault or that he is 1'.espons.;ible
for the acts of Kelly. Admits that under said articles
neither party had a right to withdraw any money, unless
what might be required for the henefit of said hrn}; that on
the first day of May, in each year, an account of property
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and assets, and dehts, and liabilities were to be tiken and
stated on the ledger, and that each partner might draw his
share of profits, after paying all expenses, losses and liabili-
ties, and that any partner indebted to said firm should
re-fund to said firm such indebtedness ; and upon the expir-
ation ot said firm, or the earlier termination thereof, said
Bull was to receive back the coal furnished by him, which
had not been paid for, and said Maher to receive back his
yard and fixtures; and, after paying all expenses, losses,
and liabilities, all property and assets belonging to said firm
were to be equally divided between the three partners, pro-
vided said partners should bear and make good the losses
agreed to he assumed and borne by them respectively.

Denies that he, individually or jointly with said Kelly,
has withdrawn for his or their own use any sums of money
from said firm, and he denies that any of the funds of said
firm have been used for his benefit or for the joint henefit
of said Maher and Kelly; is unable to say whether Kelly
has withdrawn funds or not for his individual use, but
denies that he is jointly or vtherwise responsible for the acts
of Kelly. That said Maher neither sold any coal nor
received any money of the firm, arising from the sales of
coal or otherwise; that Kelly and Bull sold all the coal
and received all the money. Denies, upon information and’
belief, that large gains and profits were made, but alleges
that if said Kelly and Bull had kept and performed, on

their part, the covenants in said articles contained ; large

gains and profits might and would have been made, one-
third of which would have belonged to said Maher. Denies
that he has refused to come to a fair and equitable settle-
ment, or that he'has sold any of said coal and converted
the proceeds to his OWIL use, or was proceeding t.o se':]] any
of said coal at the time of the commencement of this suit,
or that he has had any connection with said Kelly in selling
said coal or C?ll\'el'tlllg the proceeds of sules. either ]».cfol'e or
at the time of the commencement of this suit.

mhat said Maher and Kelly had occupied said yard and
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had done business under the firm name of Kell y & Co. the
year previous to the formation of said firm of Kelly, Maher
and Bull; and at the time of the formation of said last
mentioned firm, said Maher and Kelly had in said coal
yard coal and assets of the value of $13,246.36, and that the
coal in said yard, at the time the same was taken possession
of by said Kelly, Maher, and Bull, was, at wholesale price,
of the value of $9,122.84, which said coal was entered in the
register of coal of the firm of Kelly, Maher, and Bull, as
so much coal furnished said firm by said Kelly and Maher,
but said late firm of Kelly & Co. received no credit for
said coal in the books of said firm of Kelly, Maher, and

Bull.

That said coal turnished by said old firm of Kelly & Co.,
and entered upon the coal register of said new firm of Kelly
& Co., was sold in the same manner by said new firm of
Kelly & Co. as coal furnished by said Bull, and the sales
and receipts from sales of coal were entered upon the day.
book of said new firm, and said new firm received credit for
such sales and receipts in the same manuer as for sales and
receipts of coal furnished by said Bull; butthat said old firm
in consequence of the incompetency of said book-keeper fur-
nished by said Bull, received no credits on said firm books
for the proceeds of the sales of coal furnished by said old
firm to said new firm, but should have received credit to
the amount of the value thereof, to wit, the amount of
§9,122.84.

Alleges that at the time of the formation of the new firm
of Kelly & Co., there was due and owing said old i}'rm of
Kelly & Co., from various parties for coal sold and delivered
before that time, about the sum of $4,000. a large portion
of which Wwas collected by said new firm of Kelly (s'- Co.,
and used and about their said business, and that said old
;‘hm ought to receive credit for moneys so collected and used

: = : Al o 1) i
by said new firm. ‘T'hat although said new firm has received

1il or pearly, all of the assets of said old firm, said Maher
all, ¢
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has been compelled to pay, and has paid all, or nearly all,
of the liabilities of the old firm of Kelly & Co., with his
own individual funds.

That in the negotiation which led to the formation of said
co-partnership, it was understood that said Bull should fur-
nish all the coal that should be required by said firm; that
said Kelly should have the control and management of said
business, and should be individually liable for his acts in the
management thereof, and that the only part which the said
Maher was to have in the business was to furnish said coal
yard and fixtures for the use of said firm, and in payment
therefor to receive one-third of the profits made by said
firm, and that in view thereof it was provided in said
articles of co-partnership that this defendant “should furnish
“and contribute, as his portion of the common stock ot said
“firm the use of the lot of land” for the coal yard of said
firm, “and also the use of all the fixtures, carts, wagons,
“etc.” And that by said articles said Bull *“agrees to fur-
“nish and provide all the coal that should be necessary or
“that should be required for said business, ete.,” and also
to ¢ furnish and provide, at his own expense, a competent
“ person to keep the books and accounts of said firm.”

And that said “ Ke.ly should contribute, as his proportion
“ his whole time and attention to the superintendance and
« management of said partnership business, for the mutual
« benefit and advantage of all the parties thereto.”  And
« that neither partner should do any act or acts” “ preju-
« dicial to the business of said firm.”

That the only covenants in said articles of co-partnership,
jointly binding on this defendant and said Kelly are, to
bear all Josses f{'om bad 'debts,.crented !)_v them or either of
me’ from giving cred}t to n'responsﬂ)l.e persons, and to
ight on coal received from Bull, if cash sales were

pay fl'e
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not sufficient, in which case they were to be credited for
the amount advanced.

That this defendant has fully complied with the covenants
in said articles of co-partnership, and did furnish the use of
sald coal yard and fixtures, and the same was used by said
firm, and that this defendant and said Kelly fully performed
all joint covenants in said articles of co-partnership, and did
pay all freights when the proceeds from sales were insuffi-
cient, and this defendant alleges that said firm had suffered
no loss from credit given to irresponsible persons when this
suit was commenced, and that he believes that all claims in
favor of said firm might have been at that time collected if
this defendant and said Kelly had not been restrained from
collecting the same by injunction from this court, and if
any losses have been sustained, such losses were sustained
by the delay in making collections occasioned by said in-
junction, and this defendant denies that he is liable for any
losses from delay occasioned by the injunetion issued. in
this suit.

Defendant further says that Bull tailed to keep the cove-
nants on his part, and wholly failed to furnish the firm with
any soft coal, and only furnished a small portion of the
hard coals needed and required by said firm in their busi-
ness. That during the first portion of said partmership
business the sales were small and from coal furnished by
said old firm of Kelly & Co., said new firm of Kelly & Co.

were partly supplied..

Defendant further says, from information and belief, that
Bull, from correspondence with Kelly, was kept well ad-

vised as to the control and management of the said business,

and appeared well satisfied until coal began to advance in
the fall of 1860, that he often requested Kelly to use every
possible diligence, and to take orders in advance of other
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coal dealers and secure & monopoly of the trade, and urged
said Kelly to take large orders for coal, yet that said Bull
kept said firm supplied only a small portion of the time
with any kind of coal, and made various excuses for such
failure ; that he was waiting for lower freights, and that he
figured for lower tolls on the canals. That while said Bull
was urging Kelly to secure trade, and failing to supply coal
to said firm, and sending said excuses, and said firm was
buying coal at retail to fill orders taken, said Bull, as de-
fendant has since learned, in violation of his said agreement,
was privately and fraudulently selling large (uantities of
said coal to other coal dealers in Chicago, thereby attempt-
ing to deprive the said firm of the profits that might and
otherwise would have been made on the same, and this de-
fendant claims that the profits that might have been made
on said coal, shipped ‘to other parties in competition with
said firm, ought to be charged to said Bull.

That said defendant is informed and Delievss that during
the months of August and September, 1860, Kelly and the
agents of said firm, relying on Bull to furnish all the coal
that should be needed and required, with the advice and
approbation of said Bull, used extraordinary efforts in tak-
ing orders and making contracts to deliver coal; that pre-
vious to the first day of October 1860, they had taken
orders and contracts to deliver Lehigh, Lackawana and
Blossburg coal, to various parties in Chicago during the
fall and winter of 1860, at least to the amount of three
thousand tons and upwards. That notwithstanding said
firm had, ‘with the approbation of said Bull, contracted
to deliver said large amounts of coal during the fol-
lowing fall and winter, said Bull, during the months of
August and September, failed to keep said firm supplied
with Lackawana, Lehigh and Blossburg coal, sufficient to
supply their daily customers, and September 28, 1860,
wholly refused to furnish any more coal.

That said Bull was satisfied with the management and
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control of said business by said Kelly till coal began to ad-
vance in the fall of 1860. That he was dissatisfied hecause
he was unwilling or unable to supply coal to fill the large
orders that had been taken by his advice, and because he
was aware that large losses must be sustained by said
fiem in filling said orders, in consequence of such advance
in coal, and because he preferred rather to sell coal to other
parties at an advanced price than to deliver coal to said firm,
to be used in filling said orders and contracts; and for this
reason, became dissatisfied with the business of said firm,
and commenced this suit to wind up the business of said
concern.

That in consequence of the failure of said Bull to supply
said firm with coal, as he had agreed, and the stoppage of
said business by injunction, said firm were unable to fili
said contracts and orders, and said Maher and Kelly have
been compelled to pay to various parties several thousand
dollars far damages for the failure of said firm to fill said
contracts and orders; and said Maher has been compelled
to pay a large amount for the failure of said firm as afore.
said, with his own funds.

That said firm had taken orders and contracts from
various parties as aforesaid, previous to the commencement
of this suit, and had partly filled the same, and in conse
(uence of the f:nilure .of the said Bull to supl.)ly coal and the
stoppage of said business by injunction, said contracts and
orders have been only in part filled, and that numerous
l)al'ties who have received coal as aforesaid have informed
said Maher that they should not pay for the coal recei\:ed
in consequence of the failure of said firm to comply with
said contracts on their part.

hat said firm has incurred large liabilities for the fail-

wre to fill contracts entered into before the commencement
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of this suit, and will yet be compelled to pay a large amount
of damages for such failures.

Said Maher claims that whatever amount of damages said
Maher and Kelly, or either of them, have been compelled
to pay, and the amount of coal delivered, for which pay-
ment cannot be collected in consequence of the failure of said
firm to deliver coal, and whatever amountsaid firm has become
liable to pay should be charged to said Bull, inasmuch as
the failure of said firm to fill said orders and contracts arose
from the failure of said Bull to keep the covenants in said
articles, on his part. That said Bull was fuliy advised as
to the amount of orders and contracts taken, and could, if
he had desired to act in good faith, have delivered suffici-
ent coal to fill the same, and also sufficient to supply their
daily customers ; and if, as he had agreed, he had furnished
them with sufficient coal in the fall of 1860 to fll said
orders and contracts, and sufficient for the fall and winter's
business, large gains and profits would have been made, one.
third part of which would have belonged to said Maher,
but in consequence of the violation of said articles by said
Bull, in selling coal to other parties in competition with
said firm, instead of delivering the same to said firm to
enable them to fill said orders and contracts; and in con-
sequence of the further violation of his covenants in failing
to supply said firm with coal, said Maher not only lost one-
third of the profits, but has heen compelled to pay a large
amount of money on account of the business of said firm and
has received nothing therefor, and has been deprived of the
use of his coal yard and fixtures, and avers that the coal
yard and fixtures were worth $2 500, and has incurred large
liabilities on account of the business of said firn.

That said Bull wholly failed, as he agreed to provide a
competent person to keep the hooks of. said firm, lmf instead
thereof he provided a person wholly incompetent, in conse-
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quence of which the business of said firm was thrown into
great uncertainty and confusion.

That he is informed and believes said Bull is now wholly
nsolvent and no portion of the liability of said firm can be
collected from him.

That this defendant has paid notes given for the benefit
of said firm with his individual funds.

That it was understood, at the time of the formation of
said firm, that each partner should be liable only for his
own acts, and it was therefore provided in said articles that
neither partner should withdraw money from said firm,
except for the use thereof; and, in case a partner should
withdraw and become indebted to said firm, he should re-
tund such indebtedness.

That it was understood that said Bull should furnish said
firm in the fall of 1860, before the close of navigation, a full
supply of coal for the fall of 1860 and the winter of 1860 and
1861, and that it was S0 expressed in said articles and that it
was understood and provided in said articles that said coal
should not besold immediately on the receipt therof, butin the
ordinary course of business sales; and that the said Maher
and Kelly were to advance the freight on such coal received
in the fall for the fall and winter trade ; that said coal was
to he delivered on board of vessels hefore the close of navi-
gation ; and said Maher avers that the principal part of coal
sold in the Chicago market, during the coal season, is sold
after the close of navigation. That the price of coal largely
advanced in the fall of 1860 and the winter of 1860 and
1861, and that there was g large demand for coal during
said fall and winter; and that if said Bull had furnished
said firm with a full supply of coal for said coal season, as
he had agreed in said articles, said firm could and would
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have sold during said fall and winter from seven to ten
thousand tons of coal, at a profit of from two to five dollars
per ton

That said Bull, instead of furnishing said firm with a
supply of coal, for the fall and winter trade, wholly refused
to furnish any coal after September 28, 1860, and instead
of furnishing said firm with coal, sold large quantities of
coal to other dealers in said city in competition with said
firm, and by means thereof said firm were deprived of all
profits and sustained large losses.

Said Maher claims that all losses said firm have been
compelled to pay, all liabilities incurred by said firm, and
profits that said firm were deprived of in consequence of
the failure of said Bull to perform the covenants in said
articles, should be charged to said Bull.
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Conclusion of said separate answer is in the usual form
m A . o o .
The explanatory article of co-partnership is in words and
figures following :—

EXHIBIT A.
Referred to in the foregoing answer.

It is hereby agreed between the parties to the foregoing

. articles of co-partnership that the same shall be explained

and modified as follows, and that the following shall be
deemed and taken as a part of the foregoing articles of co-
partnership, anything therein contained to the contrary

notwithstanding —

The co-partnership or joint interest of the three parties
in the business of the firm is to be confined exclusively to
coal, to be furnished to said firm by said Bull, and not in
any manner to extend to any transactions of said Maher
and Kelly, heretofore comprising the firm of Kelly & Co.,
in any other coal or in the purchase of the same from any
other person or firm, with which transactions said Bull has
no interest whatever; but the same and all other matters,
outside of coal shipped by said Bull, are the separate trans-
actions of said Maher and Kelly; and the foregoing articles
of co-partnership are hereby declared to have no reference
or no connection with the business of that firm. It being
the intention of the parties hereto to create, by the fore-
going articles, a joint interest only in the coal supplied by
said Bull to said concern, It-is also understood that said.
Kelly shall pay towards the salary of the clerk or book-
keeper, employed by said Bull to keep the books and ac-
counts of this firm, the sum of one hundred and fifty dollars
per aunu, from the date of the annexed articles.
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Witness our hands and seals this 6th day of September,

A. D. 1860.

CADWALADER BULL, (Seal.)
EDWARD KELLY, «
HUGH MAHER, k

Exhibit “B)” referred to in the foregiong answer, is in
words and figures following :—

EXHIBIT B.

os Referred to in the foregoing answer.
1860.
Amount of cash paid Bull from April 15 to October 11, 1860
May 26, paid on draft of $400—exchange, ............. §%7.00
& mdepaid dbaftr vt of the sasi S8 T 400.00
S 30paid draf; et Ly ma il s S UUEIBE 1L, A8 140.00
“ ¢ paid exchange onsame,........................ 2.80
June 16, paid check on E. I. Tinkham,........ ks, 300.00
July 5, paid draft to C. W. Belden,.................... 325.00
&b, i exchangeionteame]. . L S e S 4.88
¢ 7, paid Bull, E. I Tinkham, draft,............... 1,600.00
“  paid exchange on same,.................0evnns. 20,00
“16, paid draft,............. ... .. Yot e e, 450.00
(0 paid exchange on same,....................... 5.62
RLRpadRdratol,, . B & A e 350.00
“ paid exchange on SEN TGRS e Ll il Tps e 4.38
¢ 18, paid A. Smith, for moving sereening in yard,.... 2.50
o, Paid Arafhy. .. couiu it sl vk e S18I00
“ paid exchange on BRM G . oon o b A a s W | ol 2.19
aognseeypald drafty. L S 350.00
“ paid exchange on SHING, Cr el o 4.85
September 4, paid draft,.... . .. .. .. .. ... ... ... ... ... 900.00
(0 ‘ paid exchange on BaneN: St e R e 6.75
« T Ty
Outober % Paid Arafl,. ... uo.e ceh o osissios corass e s oo 200.00
« ¢ paid exchange on SAMOY o2 s hi et R ctmant i3 1.50
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September 1, 18(2, upon motion of said Maher,
it was ordered by said court, that the rule to close
proofs in said cause be further extended until the first day
of the next term of court.

October 6, 1862, by agreement of parties, it is ordered
that the time 1o close proofs in said case be extended until
the first day of the next term of said court.

November 3rd, 1862, by agreement of parties, said cause
is set for hearing on Monday next, the tenth day of Nov-
ember instant, with leave to either party to take further
testimony in the meantime.

November 3rd, 1862, said Bull, by his solicitors, entered
a motion in said cause, to take from the files that certain
writing purporting to be an answer on the part of Hugh
Maher to said bill of complaint of the said Bull, which said
pretended answer was filed in said cause August 18, 1862,
for the reason that said answer is contradictory to the state-
ments contained in the first answer filed in said cause by
said Maber, and is inconsistent with said first answer, and
attempts to charge the whole ground of defense of the fivst
answer, which was fled October 26, 1860, afterwards, to
wit: on the hearing of said cause, to wit: November 10,
1862, the said Maher, by D. C. and 1. J. Nicholes, his
solicitors, read in opposition to said motion the affidavits
of said Maher and D. C. Nicholes, “filed in said cause, July
14, 1862, the abstract or abridgement of which affidavits
are hereinbefore contained form memorial 186 to 214,
referring to pages of record abstracted That afterwards,
to wit: November 10, 1862, on the hearing of said cause,

<aid court custained said motion.
Dalt

Whereupon said Maher, by his solicitors aforesaid, then
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_and there duly excepted. And afterwards. to wit: on the
trial of said cause before the Hon. John M. Wilson, one of
the judges of said court, to wit: on the 10th du_\' of Nov.,
1862, the said Maher, by his said solicitors, offered Robert
Law, T. J. Kinsella and George W. Quigg, as witnesses, said
witnesses all being residents of the county of Cook and
State of Illinois.
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deposition of Nathaniel S . Bouton, wlo testified as follows:
That on or about Oct. 1 , 1860, said Bull, at the office of
sald Bouton, sold to hnn 336,000 pounds of Lehigh coal,
and 100,000 pounds of Blossburg coal, and gave ]mn an
order on Kelly & Co., the same to be ddlveled 1 the yard
of said Bouton. That he went to Kelly & Co. for the coal
with the order; their office at that time was at the foot of
Market Street, on the North side. That he produced the
order, and directed Kelly & Co. to send forward the coal,
that thc) delivered to him at once, 198,845 pounds of Le-
high and 22,065 pounds of Blo%buluh coal, when they

ceased hauling. This was mnnedmtel\ after the 1st of Oct.
1860. Soon after, finding that they did not continue to
deliver coal, I called at thb office of Kelly & Co. and asked
Kelly why the rest of the coal was not forthcoming. e
said that the coal they had been delivering was Bull's, and
that Bull had no more coal there. That he asked him if
he, Kelly, refused to deliver any more coal, the balance of
the order. He said yes; that Bull was owing them and
had failed to furnish coal as he had agreed, and that they
had been damaged thereby a number of thousand dollars,
for which they had brought suit, or were about to bring
suit, I cannot say which, but that it is my impression he
said they had brought suit. That he immediately notified
Bull that the order was not filled, and, on the advice of
Robert Hervey, notified Bull at once to send forward the
coal. This was late in the fall, in November 1860, and
Bull shipped the coal to him just at the close of navigation,

excepting the Blossburg.

The vessel upon which the Lehigh coal was shipped was
laid up at Detroit, and was hhll)l)(‘(l from there to me by
rail.  The Blossburg was shipped from Buffalo by rail.
Don’t know who paid the freight on the I»l(mlnun coal.
It is my impression that I did not pay it. I did pay freight
on Lehigh coal to Railroad Company. 302,20, | paid
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cartage on coal, $33.10. Before I got the coal from Bull, sent
by railroad company, the coal previously received from Kelly
& Co. was exhausted, and I purchased coal of Price, Morris
& Co., to the amount of $129.88, and charged to Bull; of
John 8. Newhouse, to the amount of $96.47. T also charged
Bull for 95% tons of Blossburg coal, which was so much
short of his contract to deliver, at $8 per ton, making
$78.50, which was what I had to pay for it here, though
that was higher than the contract price. That Bull paid
him all the above items.

The order upon Kelly & Co. was in writing, which is
annexed as an exhibit hereto, marked “ A,” which exhibit
is as follows:

N 8. Bovron, OrricE or Uniox Fouxpry Works.
Chicago October 1st, 1860.
MgessErs. KeLLy & Co. :

Please deliver to N. S. Bouton, or order, at his
Foundry, 150 gross tons Lehigh coal, and 50 net tons Blossburg, and

oblige yours, &ec.,
CADWALADER BULL.

The number of pounds furnished by Mr. Bull, after the
refusal of Messrs. Kelly & Co. to deliver the balance of the
order, was 187,155 pounds of Lehigh, and 77,935 pounds
of Blossburg, part of which was bought here by me and
paid for by Bull, that I bought it and paid for it and Bull
paid me back, which closed the transaction.

On his cross-examination, said N, S. Bouton testified as
follows: That the coal amounted to about $1,250, as near
as I can recollect, for which I gave three notes of equal
amounts, as I think, at 60, 90 and 120 days from the 15th
of October, 1860, to Bull. The first note I paid at matu-
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turity. The second note I refused to pay for the failure at
that time to deliver the coal. Before the third matured the
coal was received, and I paid the second and third. I made
the contract with Bull to deliver the coal. I think before
either of the notes matured, Bull had negotiated them. I
paid them to Bull's endorsees. The amount in value of
coal received from Kelly & Co., on Bull’s order for Lehigh,
was $612, and for Blossburg coal, $47, or thereabouts. By
consent, said Boulton corrected his deposition by stating
that said notes were payable in three, four and five months,
from 15th September, 1860.

Said Bull also read the deposition of Robert J. Hunt,
who testified that he was employed as book-keeper with
Kelly & Co., from April 17 to December 15, 1860.  That
he knew of said Bull furnishing Kelly & Co. with coal
as follows: ;

18th May, 1860, 119.& tons Blossburg at $3.90 per ton, - $467.10

24th ¢ 830w < s §613 = 326.00
16th June, “ 151%% ¢ L & £¢ -5 240
80th “  “ 136'% ¢ 8 L LR 532.97°
6th Aug., “ 1588 ¢ £8 3 g€ - 616.97
17th July, ¢ 152 ¢ Lehigh, at $5.50 per ton, - 836.00
14th Aug., ¢ 1781 ¢ Lackawana, at $4.40 ¢ - 785.68
4th . “ 485 “ Blossburg, at $3.90 - 189.99
20th “ 9955 ¢« Lackawana, at $4.40 - 438.38
20th “ 1845 ¢ £ att Ehe G- 810.12
28th Sept., * 121is ¢ Lehigh, at $5.50 *¢ - 608.98
o8th “  “ 98 “" Lackawana, at §4.40 ¢ - 431.20
Making a total of - - 4 - - - $6,605.70

That he knew of sales of Blossburg coal, and produced
an account of sales of Blossburg coal which was attached to
his deposition and marked exhibit « A.”
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The amount of Blossburg coal sold from May 10th

to the 81st was BB = - - - - $293.21
June 1 to 30th, 3623 - - - - 1,640.95
July 6 to 31st, 410 - - - - - 234.98
Aug. 3 to 30th, 123 - - - - 622.20
Sept. 1to 29th, 137&% - - - - - 828.68

Making a total of 717 tons, - - - $3,620.02

That the selling price of Blossburg coal in June, July,
August and September, in 1860, was about six dollars per
ton. Some sold under and some sold over six dollars; he
thinks it averaged about six dollars per ton.

The prices of coal above mentioned were the prices at
which defendants sold coal. There was an association, and
Kelly endeavored to sell at rates fixed by the association.
The sales were made at the current prices.

That he had made an account of sales of Lackawana coal
sold by defendants from August 17 to 29th of September
1860, which is attached to his deposition, and marked

exhibit “B.”

There was sold from the 17th of August to the 20th of
b‘eptember 1860, 428 tons and 5 pounds of Lackawana coal,
for $2,419.70. A greater portion of the coal was under
contract at six and six and ahalf dollars per ton. He
thought that when they first got the coal, it was 54 or 6
dollars per tou, and before the end of the season 1t went up
jgh as 11} or 12 dollars per ton, would tl.lin]{ it went up
qs high as seven or eight (1011_:1}?. per ton before the 29th of
Septemher, but was not positive. "I'he reason he t'hought
<o was, that two or three months after the 20th of Sept.,

¢ went up t0 about eleven or twelve dollars per ton.
i

as h
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That he had made an account of sales of Lehigh coal from
July 17th to Sept. 29th, 1860, which was attached to his
deposition and marked exhibit ¢ C.” From July 17th to
20th of Sept. 1860, there was sold 1465 tons of Lehigh
coal, for $1.004.834. Thinks this coal was sold at the
market price; it was about $7.50 to £8.00.

That he thinks that the accounts of sales attached and
the amount of coal received are correctly taken from the
the books, as far as he knows.

That the contracts to sell Lackawana coal, were made
partly by Mr. Kelly, and some by Mr. Eames, and some in the
office ; Eames was solicitor for contracts, employed by Kelly ;
that he could not say when the contracts were made. That
a great many of them were made by Kelly and Kames,
before the coal was received. That no contracts were
made for Kelly & Co. by said Maher.

Said Hunt further testified thot he had made a statement
of the amounts of cash sales of coal from May 16th to Oct.
6th, 1860, which is attached to his deposition marked Ex
hibit “D.” The cash sales amounted to $5.094.32. This
is a portion of what is included in the general account of
sales, before referred to.

Between May 10 and September 29, 1860, there was coal
delivered to parties below the market price, on account of
its having been previously contracted for; we were obliged
to sell a great deal of coal below the market price to fill
contracts ; we had contracts with different parties, for from
five to thirty tons, and had to furnish them coal at the con-
tract price and not at the market price. I could not teli
the total amount, in tons, that was delivered to fill contracts,
[ think the contracts price was from 5} to 6 dollars per ton.
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Most of the contracts were for Lackawana coal, and known

as Pittston prepared coal.

I think all the sales to which I have referred were made
by defendants out of coal furnished by Bull and referred to
in my answer to fourth interrogatory.

I know of a sale of coal to Nathanie’ 8. Boulton, I think
there was about 163 tons of Lehigh and about 50 tons of
Blossburg. Ie gave a note of $1,012.50, in payment for
the Lehigh, and his note of $237.50 for the Blossburg. It
was to be delivered in gross tons of 2,204 pounds to the ton.
The account shows the sale was made September 29th, no
positive time was set for delivery. It was to ve delivered
at the yard, and Bouton was to haul it. It was to be
weighed by Kelly & Co. Witness desires to say, that
Lebigh was sold gross and Blossburg net.  This is, as I
understand it, from the order book. I think it was written
on the order book by Bull himself, but can’t remember
positively. ]

I think the difficulties commenced hetween Bull and de-
tendants about October 11, 1860. I cannot state when the
suit was commenced. My recollection is that the injunction
was served about the 11th October, 1860.

All I know about the amount of coal delivered to Boutou
is from a statement copied by me from the bill-book. From
September Tth to 27th there was delivered to him 9055 tons
of Lehigh, from September 19t to 91st there was delivered
to him 8% tons of BlOSs])urg‘. The Lehigh at $6.75 and
Blossburg at $4.75, as per contract,

I cannot, from memory, state Low much of the coal fur-
nished by Bull remained on haud in the yard at the time
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of the service of the injunction. T could, I suppose, hy
reference to the hooks, but I cannot swear as to the correct-
ness of the books as they have passed through the hands of
other book-keepers; hut the following one, the figures as
taken from the hooks: I should think there was about
359 tons of Lackawana, about 94 tons of Blosshurg, and
about 285 tons of Lehigh. I will not swear that all this
coal is Bull’s, but the books show, on the credit side of these
different accounts, that there must have heen that amount
of coal in the yard.

I do not know of any sales of coal to James Roberts
while I was in the employment of the defendants. I never
made any such entry of any sale. I know of an entry that
was sworn to at the court-house by Mr. Fl Gninp Tt avean
his own hand-writing, but I did not know of the entry until
he was called to swear to it. It was in the order-book. I
acquired this knowledge about a year ago, at the tine of
the trial of a replevin suit hetween Crawtord, Cross, & Co.,
and Sherift Hessing.

On his cross-examination said witness testified I was em.
ployed to keep the books by Mr. Bull, of Buftalo, at a salary
of 450 or 8500. T am not positive as to the amount,

I remained in Mr. Bulls employ trom April 17th to
December 15th, 1860.

While I was in Bull's employ all the contracts for the
sale of coal were made by Kelly and Eames, except the con,
tract made With Bouton, which was made by Bull.  Bouton
lmid jor the coal in two notes, at least, these are all the
notes 1 know of. On the hooks I find two notes, one for
§1,012.50, and another for 5237.50, 1 think they were
(imwn pﬂ)"‘]’l“' to Bull's order,  Bull took the notes, aud
they were charged up to him in Lis account. Bull, individu-
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ally, received these notes, then they were handed to me by
Bull as the book-keeper, and charged by me to Mr. Bull’s
account, then I gave them bhack to Mr. Bull.

I do not know what subsequently became of these notes.
I never saw the notes but at the time they were handed to
me by Bull to be entered on the books. I do not know
whether they were paid to Bull's endorsees or not. I do not
know who made the sale of coal to Roberts. I never heard
of such a sale being made while I was there. I never had
any conversation with Bull in reference to the differences
between him, and Kelly, and Maher, although I was em-
ployed as his book-kecper. I have never seen Bull since
this suit was commenced, nor have I conversed with his
attorney.

On the redirect examination, said witness testified as
tollows —

If there had been any such sale made by Kelly or Maher
to Roberts, I should have been likely to have known it, it
it had been made and entered on the order-book, between
the 17th of April and the latter part of November. The
sales of coal, as they were made, were entered on the order
hook, kept for that purpose.  There was no memorandum
of any sale of coal put upon the order-hook to Mr. Roberts
while I was there, to my kuow]edge.

It was a part of my daily business to examine the order-
ook every morning and check off into the day-book.

All orders that were given us were entered into the order-
book in pencil or ink first, and from the order hook on to
the delivery book, which were the tickets given to the cart-

ma, and from the ticket-hook they were entered by me or
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Fleming into the sales-book, and checked off by me from
the sales-book into the day-hook, parties being charged and
coal credited. ‘

I had the.sole and exclusive charge of the books of ac
count of Kelly & Co., in their coal business, not only in
Kelly & Co.’s accounts but in Bull’s accounts. Kelly & Co.,
that is, Kelly, Maher, and Bull gave me full power to re,
ceive all money for coal delivered and also gave me power
to sign checks.

During the time I was there, no entry was made by any
person upon the books to a person by the name of Roberts, to
my knowledge. If there had heen an entry of so large a sale
as that to Roberts, I think I should have seen it. 1 did
not hear of any such sale being made while I was there.

And on the resumption of the cross-examination said
witness testified as follows:—

I mean, by saying that I kept the books of Kelly & Co.,
and also of Mr. Bull, that I opened an account for Kelly
& Co. on the books, and =1l coal that was sold in 1859 and
was collected in by our collectors or received by me, in-
stead of its being credited to the different coal accounts, it
went to the credit of Kelly & Co. T mean that all the coal
received by Kelly and Maher, from the 17th of April, 1860,
down to the 28th of Sel’tember, 1860, was charged to the
different coal ilccO}luts and credited to Mr. Bull. I also
kept an account of the sales myde by Mr. Kelly and Mr.
Bames. M. Bull made the sale to Bouton. I don’t know
imything about the hooks of 1859, except about the cash T

received o1 the sales of 1859 and the bills that I paid on
Kelly & Co.s accounts of 1859,

| think the accounts hetween Bull and Kelly & Co., as it
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appears on the ledger as kept by me, as the hook-keeper of
Bull, is correct as to the credits of the different coal accounts
I think they were entered wrong on Bull’s account.

Bull, Kelly, and Maher carried on the business from the
time I commenced keeping the books till October 11th,
1860, under the firm name of Kelly & Co., and Kelly had
sole charge of the business while T was there.

Maher had nothing to do with nor did he in any manuner
direct or control the business transactions of said firm from
April 17th to October 11th, 1860.

If he made any contracts, they were charged to his indi-
vidual account in the books. I mean, by contracts, small
orders for coal that were to be charged to his account by his
order.

All T know, as book-keeper for Kelly & Co., about the
weight of the coal received from Bull is derived from the
weighman and other parties. I looked over the figures and
compared them with the bills of lading, and it generally
came out within two or three or perhaps six tons of the bill
of lading. I cannot say whether the sales of coal mentioned
in my answer to the fifth direct interrogatory were or were
not made on account of the firm of Kelly ds Co. and for
said firm. [ can tell how they were charged up.  The
Blossburg coal, when it came, was charged to Blossburg
voal acconnt, and credited Bull.  Sales of Blossburg coal,
out of the yard, were charged to parties buying and eredited
to Blossburg coal account. The same entries were made in

y other kinds of ¢oq] o

l-u,gm'd t oming from Bull.

The coal mentioned iy my answer to the Hth direct inter-
rogatory was sold by the firm of Kelly & Co. When coal
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paying for the same in the name of Kelly & Co., except the
sale to Bouton. T eannot say whether that was an individual
transaction of said Bull or a firm transaction. The delivery
of the coal to Bouton, and the notes taken therefor, were
entered upon the books. 'L'here were two notes, amounting
to 81.250.  Bull received the notes, and was charged with

was sold out of the yard, receipts were given to parties

the amount of the notes in the books.  For the amount of

coal that Kelly & Co. fell shert of delivering to Bouton,
according to agreement with Bull, there was a credit back
to Bull of $591, Octoher 31, 1860, as appears from the
the entry on the ledger made hy me by Kelly’s direction
The entries of sales of coal veceived from Bull were made
by charging the parties who purchased and cerediting the
different coal accounts.  Every day’s transactions were
entered separately on the saleshook and copied by me into
the day-book.

I did not enter all the sales of coal in the sales-hook my
self. [ checked from the ticket or delivery hook the amounts
that were copied into the saleshook, hefore I copied them
into the day-book.  The following entries were made of
sales of coal, before they were copied into the ledger, as coal
was delivered from the yard, it was copied into the ticket
book by Fleming, some by me, and some by Kelly ; from
the ticket-book it was copied into the sales-book, this was
mostly done by Fleming; from the sales-book into the day
ook, from the day-book into the journal, and from the
_jom'nu] into the 1%*(19;(*1', by me to the different coal accounts.
The oviginal entries of the delivery of the coal were mostly
made by Fleming, in the sales-book. All I know about the
amount of coal delivered is from information derived from
the sx\lcﬁ-b“"k' .I do not remember how much of a supply
of the different kinds of coal furnished by Bull, from April
17th to October 11th, 1860, we had on hand, we had not
full supply the latter part of t)e season.  In the fore part
of the seasol, the (uantity, compared with other yards in
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in Chicago, but in the latter part of the season we were
short of coal. T think Kelly & Co. had a supply of coal to
fill orders up to the time that the troubles commenced with
Bull. That was about the time that Kelly & Co. made
large contracts, that Bull stopped delivering coal. I have
written Bull letters, by Kelly’s direction, complaining that
he failed to furnish them with a sufficient supply of coai to
fill their contracts and orders. Such letters were written
before October 11th, 1860. Kelly told me to write to Bull
to send on more hard coal before October 11th 1860, and I
wrote him accordingly. I cannot receollect the date, but I
think all my letters were previous to October 1st, 1860.
I never was in the coal business before I was with Kelly &
Co., but I know it was customary with coal dealers in the
city of Chicago, in the summer and fall of 1860, to take
orders and make contracts for the delivery of coal at a time
subsequent to taking the orders and making the contracts.
If Bull had furnished a full supply of coal, we could have
sold more coal ; and if the supply had been full, the taking
of contracts and orders for coal would not have interfered
with the cash sales from the yard. At the time the troubles
commenced, we had contracts out, and Bull failed to farnish
coal after September 28, 1860. My belief is, they had a

supply of coal to fill orders and contracts to September, 28,
1860, but I am not positive.

I cannot swear, but that they had contracts and orders

on their order-hook on the 28th of September, 1860, to be
flled, amounting to 2,000 tons.
] (2

[ have now 1o recollection of the amount of coal of the
kinds farnished by Bull, that Kelly & Co. had contracted
to deliver up to September 28, 1560,

1t might have been at that date or it might have been a
nth :1 eight weeks earlier, that T think they had a supply
mo
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of coal to fill orders and contracts. I am not positive that
it was the 28th of September, but from memorandums
taken from the books, they must have had the following
amounts of coal on hand September 28, 1860.

The ledger shows sales of Lackawana to the amount of
$5,153. The total sales of this kind of coal, before Sept.
29, 1860, are $2,067, which, taken from $5,153, leave
$3,086. The average price was about $6 per ton; and the
amount on hand, as I made it after seeing papers, less
amount received from Meeker, say 81 tons, left a balance in
the yard of 859 tons.

The sales of Blossburg, on the credit side, was $3,984.
The sales before September 29, 1860, were $3,311, leaving
$673, at 86 per ton, the average price, less amount received
from Meeker, say $18 tons, is 94 tons. The sales of Lehigh
was $2,388. Sales before September 29th, 1860, about
8330 leaving a balance of $2,058 ; average price of Lehigh
was about $8.00.. The amount on hand, after seeing papers,
less amount received from Meeker, say 22 tons, was 225

tons, making a total of 688 tons.
: )

The coal received from Meeker was Bought by Kelly &
Clo.. and hrought into the yard to sell.
*)

Kelly & Co. (‘-“\'Chmlg.',‘ed soft coal with Meeker for hard
[ can’t say positively that the above figures were
oht, 1 ot them from the books at the time. I can’t say
e tl,lel' they purchased of Meeker hecause they were short,
e pether in payment of soft coal delivered to Meeker.
?f ,Wcoﬂ] pought of Meeker was never brought into the yard
“.lLKeuy & Co., our cartmen went to Meeker's yard and
. ker‘l-endel'ed us the account of coal delivered for us.
II\{;-el\'e pot said positively that we had a full supply of coal

coal.
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The only reason that I have made the above statement
is, that I took it from the books. Apart from the books I
have no recollection whether they had a supply or not.
All the sales of coal referred to in my direct interrogatories
were made by Kelly and the agents of Kelly & Co., except
the sale to Bouton, which was made by Bull. Maher had
nothing to do with said sales. The coal mentioned in
exhibits A B & C, was delivered to the parties there named,
and to each the amounts in such exhibits mentioned. Those
exhibits were copied from the register. I did not deliver
the coal myself, but saw most of it weighed and delivered.
The register is part in my hand writing, part in Kelly’s, but
most of it in Fleming’s hand writing. Fleming was weigh-
man in the yard, but when he was busy I weighed the coal.
I made entries in the register of coal not weighed by me,
most of the cargoes that were received I entered in the
back of the register. No entries of sales of coal were
entered by me in the register, except such as I weighed
myself. I sometimes entered weights from the previous
day's tickets made by ]?lemiqg. I have not now any knowl-
edge of the sales mentioned in exhibits A B and C, except
as I have copied them from the register. The whole amount
of $5,097.31, spoken Of_'iIl my answer to 13th direct inter-
rogatory; I thm.k, was 1'ncluded in said accounts of sales
mentioned 11 said exhlb‘xts A Band C. I am pretty cer
tain that said sum was included in said accounts of sales,
from the fact that I see, on the account of sales, the names
of the Pm-t-,ies and t?le amounts that I received cash. That
nly reason for thinking that said sum of $5,097.32

is my © { ; J :
18 }iucluded in said account of sales. I will not swear
W ® ae 4 e 1 ; :
citively that $5,097.32 was received in cash from sales of
)08

1-furnish9d ?’)’ Bull, but I think it was. I made the
i al entries 11 the cash-book. The accounts were posted
?1-1g1:he Jedger once a month, on the 30th of each month.
o aales go into the salesbook. The cash sales go
e Cﬂ"*h'bo‘)k_’ and through the journal into the ledger.
origi"”l entries of cash ave in the cash-book. There
i conspicuous notice posted up in the office by me, that
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no sales were made except for cash, and in number; sales
were mostly made for cash. The accounts of cash sales
mentioned by me in exhibit-“D,” in answer to direct inter
rogatories, contains a full statement of all the cash received
by said firm on sales of Lehigh, Blossburgh and Lacka.
wana coal, from April 17 to Oct. 11, 1860.

The register contains an acoount of the sales made by the
said firm from April 15 to October 11, 1860, with the
exception, I think, of a cargo sold to the Illinois Central,
and a cargo to the Rock Island Railroad Co., and I think
it contains these sales also. The first entries of sales were
made in the register. I do not know any means of deter-
mining the amount of coal sold than the entries in the
register, unless we refer to the order book. I do not know
of any means of determining the amount delivered, except
by the register and the cargoes sold to the Illinois Central
and Rock Island. If they were not entered in the register,
they were copied at once into the journal. The register
shows all the coal sold and delivered out of the yard.

By comparing the exhibits with the register, I found all
hut the Rock Island cargo on the register. Neither this
nor the Illinois Central was delivered from the yard, but at
the two companies’ docks. These cargoes contained 28833
tons. The old firm of Kelly & Co. had on hand Lehigh,
Blossburg and Lackawana coal, when I commenced keeping
ing the books of the new firm of Kelly & Co., and I made
anoentry of the 1111'10“11'53 of each kind of coal then on hand
by the old firm of Kelly & Co. in the register of the new
firm of Kelly & Co., commencing April 15, 1860.

The amounts were as follows: Erie coal, 2,522.30
Lackawana, 226,191 pounds; Lehigh, 83,360

nds;
POt . Blossburg, 331,163 pounds.

pounds ]
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The witness wished to make an explanation in regard to
the weights. Most of the coal fell short of these weights.
When I first went with Kelly & Co., according to the reg-
ister, they ought to have on hand 226,191 pounds of Lacka-
wana, when they actually did not have on hand 50,000
pounds. Lehigh and Blossburg fell short, but not in pro-
portion to Lackawana. There was hard coal purchased of
Rena & Little, by Kelly & Co., to. supply customers,
amounting in value to $276. The coal which the old firm
of Kelly & Co. had on hand on the 16th of April, 1860,
and which was entered in the register of the new firm of
Kelly & Co., was sold, and the sales entered in the register
of the new firm of Kelly & Co., and carried through the
books of the new firm of Kelly & Co., in the same manner
as coal received from Bull.

I do not know as there is any way of determining how
much the coal fell short, which the old firm of Kelly & Co.
had on hand April 16, 1860. The cash receipts of the new
firm of Kelly & Co. were increased by the sales of the coal
which the old firm of I{elly & Co. had on hand when the
new firm of Kelly & Co. commenced. The money that
was paid into the firm of Kelly & Co., most of it came
into my hands from Kelly, and most of it was deposited in
bank. Maher had nothing to do with the receiving of the
money. Kelly and myself drew the money from the bank.
I was authorized by Kelly to draw from the bank, in the
name of the firm, Maher drew no money from the band;
most of the money was drawn by me. ‘

The note now shown me, bearing date April 19, 1860,
and puyable to the order of C. Bull, for £1,539.50, I have
seen, | think, about the date of the note. I think it has
heen in the possession of Bull from the signature on the
hack of it which I recognize as his signature. I dom’t
think the note was paid. I think it came back protested,
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but am not sure. I do not see the amount charged to his
account of 1860, I think it was given for coal of 1859, if so,
I would have nothing to do with it, other than charging it
to account of Kelly & Co. instead of C. Bull On reading
over, I think the signature is L. H. Bull, signed for C. Bull.
The note is attached to my deposition, and marked exhibit
“E.” If it had been protested, I think there would have
been a notice of protest attached. I think the note was
taken up and a new note given for it. I know there were
new notes given, but cannot say positively that there was a
new note given for this one.

I know the signature of C. Bull, and the seven drafts
now shown me were drawn by C. Bull on Kelly & Co., the
first dated May 19th, 1861, for $400; second, May 23rd, for
$140; third, June 27th, for $325; fourth, July 9th, for
$450; fitth, July 9th, for $350 ; sixth, July 20th, for $175,
and seventh, July 25th, for $350. They were all paid by
me but two, and these were paid by Kelly, I think. The
seven drafts are attached heieto, and marked exhibit «F.”

I cannot state how the account of Edward Kelly stood
with the firm Oct. 11, 1860, the books were posted on the
30th. Kelly collected money due the firm of Kelly & Co.,
and handed the same to me, and gave me directions to give
him credit for the same I cannot state any particular
amounts positively. 'Ijllel'e were cases when parties were
owing the firm and paid Kelly, and Kelly made no report
to me. In such cases, when they informed me that they
had paid Kelly, I charged them to Kelly’s account. Kelly
received all the pl‘octﬂeds of sales of coal received from Bull,
or had the control of them. Kelly, or I for him, received
all the money that was received from the sales of coal fur-
nished bY Bull, except th.e Bouton notes and the Illinois
Central €arg® ‘."111011 I thll}k was charged directly to Bull.
[Tugh Maber did not receive any of the proceeds of any



412.

418.

72
kind of coal that was sold while I was with Kelly & Co.
If ‘he received any coal it was charged to him just the same
as though some other individual had ordered coal for his
own use. I cannot tell how the account of Bull stood Oct.
11, 1860, because the balance was never brought down.

I think the charges and credits to Bull were entered on
the books of said firm at the time the transaction occurred,
out of which the credits accrued. There are two separate
accounts on the ledger of said firm with Bull, one of which
is marked void. I entered the two accounts, except the
two last charges on the second account. The accounts were
entered by me, the last between the 31st day of August,
1860, and October 21st, 1860. The first account was
entered by me between May 31 and Angust 31, 1860, as 1t
appears on the ledger. I acquired the information from
Bull, which induced me to mark the first accounts veid. I
supposing that the $3,742.50, which appears to the debit
of Bull, being money paid to him, was on account of coal
shipped by bim in 1860, was the reason for debiting his
first account on the account marked void. I afterwards
ascertained, from Bull, that these amounts appearing to his
debit should have gone on account of coal shipped in 1859,
consequently, I made a cross entry, crediting Bull with the
following amounts: $540, $300, and $2,902.50, amounting
to $3,742.50, which appears to his credit, and my reason for
<o doing this was by the order of Bull.

I did not allow in said Bull’s accounts said amounts of
8544, $300, and $2,902.50 to stand to the debit side of said
Bull, in the account, as credited in the ledger in my hand-
writing, but it has been bl'mlg:‘ht down by the man that
corrected the books, as Stm?dmg to the debit of Bull's

ant in figures. There is on the ledger no reference
ncco(,;ite these figures to the day-book or journal, showing
(f{(l,?“:hut the figures stand.
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If the amounts expressed by these figures were on account
of coal shipped to Kelly & Co., in 1859, they should not be
charged to the debit of Bull, but, if on account of coal
shipped to Kelly & Co., in 1860, in my judgment the entry
was proper. If Bull’s statements to me in regard to the
coal were correct, I think I properly corrected the books in
the account of Bull in the books on the second account, as
entered by me. I think so because if it was on account of
coal shipped in 1859, it should have been on the books of
1859. If I had known that the sum of $3,742.50 belonged
to coal of 1859, I should have neither credited or debited
Bull’s account in those books with the amount, but would
have charged it in Kelly & Co.’s old hooks on account of
coal of 185.

I now think said second account of Bull’s, entered by me
is correct, with the exception of the item of $3,742.50, on
the credit side of his account, which should have been left
out, that is, if it is on account of coal shipped in 1859 and
if on account of coal of 1860, it should have been placed to
his debit instead of his credit on the books.

There never was, to my knowledge, money paid to Bull
by said firm, which was not entered on the books. While
hook-keeper for Kelly &.5 Co., I never refused to give Bull
any information in relation to the books of the firm, when
1'e£1uested by him. Bull always. had free access to the books
of Kelly & Co. whenever he desired to examine the same up
to October 11th 1860. ‘ Kelly never directed me no-t to
make out 1)alance-s]1§ets from the books of said firm previous
to October 11th 17°60. I have stated in my answer to 58
e s.intel'rogatory that 1 thought there was in the yard of
c1015: & Co. 688 tons of hard coal on the 28th of September
I\i»z)yl mean to embrace a portion of the coal sold to Bouton
A ,Lf- amount. There was (uite an amount that was sold

in the . :
gt aton, that should have been delivered to him.

to Bo
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I. cannot now state from memory the amount that was
dehv?red to Bouton in September. In my answer to 58
cross-nterrogatory, I mean to state the amount of hard coal
Kelly & Co. had on hand at the time this suit was commenc-
ed. The statement made by me in answer o the 58 cross-
interrogatory as to the amount of hard coal Kelly & Co.
had on hand, is not based upon the statement contained in
exhibits annexed to this deposition in answer to direct
interrogatories. I arrived at the result by a calculation
from a memorandum which I took from the books. I
arrived at the amount of coal mentioned in answer to 20th
direct interrogatory by a calculation made from the same
memorandum. I have stated in answer to 138 crossinter-
rogatory that the notes of Bouton were entered wrong, and
1 think they were entered wrong. Mr. Quigg, who cor-
rected the books, told me they were entered wrong, but I
am unable to tell in what respect they were entered wrong.
The charge made against Kelly & Co., in the ledger, of
$3,742.50, posted on the 81st of August, 1860, is incorrect
and should be erased from the account, if the same amount
which appears to the credit of Bull is incorrect. If on the
account of coal of 1859, it should be left out of these books,
if on account of coal of 1860, it should have been on the

' oredit side of Kelly & Co.’s account. I last saw the order-

books over & year ago in the circuit court, and have not
1 them since- Before I commenced keeping the books
SefeKell & Co:, I never had had any experience in keeping
3 K 15)7 double entry or otherwise, I do not think I
hooss Zd the business of book keeping. The books were
double entry. Mr. Kelly did not understand
try book-keeping. He did not understand as much
I do not think he was competent to keep books
Maher had nothing to do with the books or inter-
¢them in any way. Mr. Bull told me I was to

understo
kept bY
double en
as I did-

at all.

o with
fered books and make an account of sales monthly to

Tie ki 8 i
keep it Jid not follow his directions in regard to making

hino. outhly statements, because I did not know how to
the W
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make out an account of sales. 1 do not recollect any other
instructions given me by Bull, except as 1 have before
stated. T know of Kelly’s writing letters, and I have
written letters by Kelly’s direction to Bull, complaining
that Kelly & Co. were not Supplied with coal previous to
October 11, 1860. These Jetters commenced, as the letter-
book shows, August 20. 1 knew of no difficulty between
the parties until Kelly commenced complaining of short
supply of coal, nor antil the commencement of this suit. I
sent o trial balance to Bull, taken from the books, July 24,
which showed a statement of the books up to that time.

The signatures to the eight letters now shown me are the
signatures of C. Bull, and were received by Kelly & Co.
and arve attached to my deposition and marked Exhibit
(43 G.”

The signatures to the three letters now handed, are the
signatures of H. L. Bull, brother of C. Bull, they were
received by Kelly & Co., and are attached to my deposition
marked Exhibit «H. H. L. Bull acted as the agent of C.
Bull.

David Timble was in the employ of Kelly & Co. in
September and October, 1860, as drayman, and, as appears
from the the cash-book, from September 15 to October 8,
1860, Was paid $25.

The exhibit hereto annexed marked “I1,” from the cash-
book, 18 correct. Samuel O. Eames was solicitor for orders
for conl. The exhibit here produced and attached to my
depositioﬂ and marked Exhibit «K” I checked from the
cash-book of Kelly & Co. T was paid from April 25th to
October gth, 1860, by Kelly & Co., 4247, as will appear
grom the statement hereto attached, marked ExL bit “L,"
which checked from the cash-book of Kelly & Co.
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James Fleming was in the employ of Kelly & Co. from
April 17th to October 11th, 1860 ; and the statement now
handed me and attached hereto, marked Exhibit “M?” is
correct, and was checked from the cash-book by me.

John McConly was in the employ of Kelly & Co. from
June 1st to October 11th 1860, in the capacity of coal lister
from vessels, and the statement hereto attached and marked
Exhibit “N” was ckecked by me from the cash-book of
Kelly & Co. and is correct.

Daniel Denehy was in the employ of Kelly & Co. as
drayman. The account hereto attached, marked Exhibit
“0,” was checked by me from the cash-book of Kelly &
Co., and is correct.

John O'Leary was in the employ of Kelly & Co. from
April 14th to October 11th, 1860, and the statement hand-
ed me, which is attached to this deposition and marked
Exhibit “P,” was checked from the cash-book of Kelly d&
Co. and is correct. 3

The paper now handed, which I attach to this deposition,
and is marked Exhibit “Q,” contains an account of the
cash which was paid Bull by drafts and checks, it also con-
tains an account of the exchange. T do not know whether
the exchange should be charged to him or not. It does not
appear as charged to his account on the cash-book, but it
appears on the exchange account. The items paid by
checks and drafts were checked off by me from the cash.
book as well as Ot-hel" items mentioned in said Exhibit «Q”
There was money 1')uld by Kelly & Co, to other parties than
Bull, between April 17th and October 11th, 1860. Exhibit
«R” contains a correct account of the sum, as checked by
me from the cash-book of Kelly && Co.  There was money
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also paid for freight on Lehigh, IJ.I(]\J“ ana, and Blossburg

coal received from Bull. Exhibit “S,” hereto attachLd
contains a correct account of the sums checked by me from
the cash-hook of Kelly & Co. The items contained in the
paper now shown me, and which I attach hereto, as Exhibit
“Y,” were checked by me from the cash-book, and T think
this one is correct. They come under the head of Expense
Account. The items contained in the paper which I have an-
nexed hereto, and marked Exhibit “U,” I checked from the
cash-book, and I think are correct. T hey appear in the
cash-book under the head of Profit and Loss Account. All
the exhibits, from “I” to “U,” hereto annexed are correct,
as they appear under the ditferent heads on the cash-book.
All of these amounts were paid by me for Kelly & Co., out
of the moneys that had been collected from sales of coal and
other sources, and to the best of my knowledge, I think they
are all correct. The eight checks now handed me were
drawn, seven by me and the other by Edward Kelly, and
the seven signed by me, in the name of Kelly & Co., were
used to take up the drafts drawn by Bull on Kelly & Co..
with exchange added ; and the check of $300, dated June
1860, drawn by Kelly, was handed either to C. Bull or to
his brother, H. L. Bull.  The said eight checks are hereto
attached and marked Exhibit “V.”  VWitness thinks that
Kelly went with him to the bank and authorized him to
draw checks in the name of Kell) & Co, and that he mote
Kelly & Co. by him on the signature hook.

On his further re-direct examination, said Robert H.
Hunt testitied as follows:—

The original entries of the cash received for coal sold was
made on the cash-hook by l“t.‘-. I know that such sums as
were o entered In my hand-writing were received by me. 1
Jon't think that there were entries made in the cash-book

lien 1 was there by Kelly.  They were all made by me,
W€
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I was made responsible for the cash. There were instances

when I charged myself with small amounts when the cash
fell short.

John McAuly was employed in the capacity of coal
boister for Kelly & Co., at so much per ton, ten cents per
ton, perhaps twenty cents per ton. The copy-book would
show the exact amount he was to get per ton.

All the charges in his account I think were paid on ac-
count of hoisting coal. I cannot say positivily as to the
$100 charge, but I think it was paid on account of hoisting
coal. The books ought to show. I think the amount
of coal that he had hoisted was not figured up but once by
me, and copied into the copy-book, and these several
amounts were paid on account. John O’Leary was to be
paid by the ton, I think 25 cents per ton. The copy-book
ought to show. He used his own horse and cart, but I
am not certain. I have been informed by Mr. Maher that
he owned the carts and wagons. The horse was the pro-

perty of O'Leary.

1 cannot state, from memory, the quantity of coal hauled
by O’Leary, from April 15 to 11th Oct., 1860. The copy
book ought to show, at the end of each month I made up a
statement of the amount hauled by him, all of which I
think appears in the copy bo?k- I dont know that any of
of the payments mentioned in exhibit “Q” are properly
chargable to accounts of 1860, but they are so charged as
being money paid upon coal purchased of Bull.

On account of 1859 there is, May 26th, $400; May 30th,

. June 16th, $300; July 5th, 325 ; July 7th, $1,600;

J6th, 4505 July 17th, $850; July 27th, $175 ; July
@2 50, making a total of $3,742.50 unpon the trans-
82,

140
July
18th,
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actions of 1859. ‘I'hese items I supposed went into accounts
of coal shipped Kelly & Co. by Bull in 1860, and I had
orders from Mr, Bull to charge said $8,742.50 back, as-
being on account of coal shipped in 1859, and I did so. The

remaining portion of exhibit “Q” is on account of coal
shipped in 1860.

It must have been along about the latter part of August,
as appear from the account, that Bull directed me to make
the changes in the entries referred to, at the office of Kelly
& Co., Bull was here at the time. I have made a state-
ment relating to the debits and credits relating to the trans-
actions of 1860, and attach it to this deposition and
mark it exhibit “ W.” I think the cash and coal entries
are correct, to the best of my knowledge. The items that
were counter-charged by Bull’s directions are not included
in this statement. I made the credit to Bull of $591.29
short delivery to Bouton, by direction of Kelly. The
checks that have been produced were given in payment of
the drafts, with the exchange. They form a part of the
amounts that are said to go on account of 1859 and 1860.
Some of these drafts were on account of the $3,742.50
which was counter-charged.

On his further crossexamination said witness testified,
as follows: I derived the information contained in exhibit
«W?” from the books of _Kelly & Co. Exhibit “ W, I
think, is not correctly copled ‘from the bool‘<s as keRt b:v
me, there are several entries left out. One of the enjcrles is
balance prought down from first account marked * void” on
the book, which stands to the debit of Bull’s account. The

her, I think, is an account that is copied twice to the
e - ¢ the account of the Illinois Central note of $660.39.
sy ‘il it is included in the amount brought down from the
b ount marked “void.” There were several debits

2t ace <
i left out, which makes the balance of the account

and credits
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the same as though these debits and credits had been includ-
ed. The reason they were left out was because Bull said
they were on account of coal shipped in 1859. The coun-
ter-charges on the books were made by me by Bull's order,
along at different times between Aug. 31st and Oct. 31st,
1860. The entry of $3,742.50, was made August 81st, and
of $350 Oct. 81st. These are the dates on which they appear
in the posting; the journal will give the correct dates.
Neither Mr. Maher or Kelly were present at the time Bull
gave me the directions to make the alteration, and I don’t
think Maher ever knew anything about it. I think that
sometime afterwards I showed the entries to Mr. Kelly. I
made the $591.22 credit to Bull, of the short delivery of
coal to Bouton, Oct. 31, 1860, as appears in the accounts.
The coal was not all delivered to Bouton up to the time I
left there. While I was with Kelly & Co., more or less
money was received by the new firm of Kelly & Co. on
account of coal sold by the old firm of Kelly & Co., before
I was employd by Bull, and the books show it.

T do not think there is anything in the cash-book by which
I can distinguish the receipts of coal which was in the yard
from the receipts of coal which was furnished by Bull.
The only way that a person can determine the amount of
coal that was in the yard when I took charge of the books,
would be from the back part of the register book, marked,
«gmount of coal on hand April 17, 1860.” The first sales
of coal were made from coal that was received from Bull
and thrown on top of coal that was in the yard at the time.
A portion of the sales might have been from the coal that
was in the yard; there was no coal in the yard but Bloss-
burg and Lehigh, that Bull would have anything to do with
Kelly & Co., in regard to mixing up coal of 1859 and 1860-
All the Lackawana coal in the yard was sold out before
Bull furnished any Lackawana coal. At that time said firm
was out of Lackawana coal from April 17th to August
19th 1860
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I have accounts of Lehigh, Lackawana and Blossburg
coal taken from the books, which I attach to this deposition
and mark them exhibit “ X.” I think they are correct
copies from the ledger down to Oct. 11, 1860, but there was
an item of $668.98, which should have been entered on the
journal of debit of Lehigh, Sept. 28, instead of October
81, 1860. I don’t know whether Bull furnished all the coal
that was required by the business of the firm, or not.

There was notice given Bull by letter, that the quantity
of coal required by the business was not furnished.

I have copies from the letter bouvk of Kelly & Co. Some
were written by me and some by Kelly. Those hereto at-
tached, marked exhibit “G,” were written by Kelly, and
those marked exhibit “Y” were written by me.

1 have the account of C. Bull with said firm of Kelly &
Co., copied correctly from the ledger. When money was re.
ceived, I was generally told by Kelly from what sources it
was received. I determined from the day book, for what
kind of coal the money was received.

I either weighed, or saw the coal weighed. I cannot say
that Kelly knew anything about said counter charges be-
fore Oct. 11, 1860. I showed them to him about two or
three months ago, when I drew up the accounts. And on
his re-direct examination said witness testified as follows:
I had made the credit to Bull for short delivery to Bou-
ton by Kely’s directio.n, after I had made the counter.
charges by Bull’s direction. Kelly had free access to the
books. 'The letters, copies of which I have produced, were
some of them mailed by me, and the others were taken from

the office of Kelly & Co. by Kelly, for that purpose.
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EXHIBIT “A”

Shows that the total amount of sales of Blossburg coal,
for the month of May 1860, was 513 tons, at $5.70 per
ton, and that on account of such sales there was received
$90.71 in cash. That for the month of June there was sold
of Blosshurg coal 3623 tons, at $4.53 per ton, for $1,640,
and that on account of such sales there was received $180.61
in cash.

That for the month of July there was sold of Blossburg,
41303 tons, at $5.71 per ton, for $234.98, and that on account
of sales of Blossburg coal, there was received $871.99, cash.
That for the month of August there was sold: of Blossburg
12575, tons, at $5.04 per ton, for $622.20, and that on
account of sales of Blossburg coal there was received
$396.85 in cash.

That for the month of Sept., up to the 29th of Sept.,
1860, there was sold of Blossburg, 13715 tons, at $6.04 per

ton, for $826.68, and that there was received on account of
sales in said month $899.26 in cash.

That the total amount of sales of Blossburg for the months
May, June, July, August, and to 29th of Sept. 1860, was
7175 tous, ab $5.04 per ton, for §3,620.02, and that the
cash received on said sales was $1,939.49.

EXHIBIT «B.”

470-1-2-3-4 & 5.

Shows account of sales of Lackawana coal from August
17 to Sept. 29, inclusive, of 4284% tons, at $5.65 per ton,
for §2,419.70-
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EXHIBIT «C.”

Shows accounts of sales of Lehigh coal from July 17 to
Sept. 27, inclusive, of 1465% tons at $6.86° per tonm, for
$1,004.34.

EXHIBIT “D.”

Shows the cash sales of Blosshurg, Lehigh and Lackawana
coal, from May 16 to October 6th, inclusive, and that the

amount of cash received on account of such sales was
$5,097.39.

EXHIBIT “E ¢

Note made by Kelly & Co., dated Chicago, April 19th,
1860, for $1,539.50, payable sixty days from date, to the
order of C. Bull, at Bank of North Amerisa, N. Y. City.

EXHIBIT «“F.”

Seven drafts drawn by C. Bull, at Buffalo, on Kelly &
Co., of Chicago, Ill., the first dated May 13 1860, and pay-
able to the order of himself, at two days sight, for $400,
with exchange on N. Y., and accepted by Kelly & Co., May
29, 1860, endorsed by C. Bull and Southworth & Co. The
second dated May 23rd, 1860, and payable to the order of
H. E. Howard at two days sight, for $140, with exchange
on Buffalo, and accepted Mmy 25, 1860, By Kelly & Co
and endorsed by B. H. Gamon. The third, dated June 2
1860, and payable to the order of himself, at two daya
sight, for 4325, and accepted by Kelly & Co., June 30th,
1860, endorsed by C. Bull and C. W. Belden. The fourth,
dated July 9, 1860, and payable to the order of H. P.
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Howard at two days sights, for $450, with exchange on N.
Y., accepted by Kelly & Co., July 11, 1860, and endorsed
by G. H. Gamon. The fifth, dated July 9, 1860, and pay-
able at two days sight, to order of himself, for $350, with
exchange on New York and accepted July 12, 1860, by
Kelly & Co., and endorsed C. Bull and Southworth & Co.
The sixth, dated J uly 20th 1860, payable to order of him-
self, at two days sight, for the sum of §$175, with exchange
on New York and accepted by Kelly & Co., J uly 23, 1860,
endorsed by C. Bull and Southworth & Co.

The 7th, dated July 25, 1860, and payable to the order
of H. E. Howard, at two days’ sight, for $350, with ex-
change on New York, and accepted by Kelly & Co., August
1, 1860, and endorsed by H. Gamon, and each of said drafts
are marked paid.

EXHIBIT “G.”

Is eight letters signed by Bull, directed to Kelly & Co.,
Chicago. The first, dated Buffalo, April 19, 1860, in which
he states that he has signed the agreement, has written
Hunt to commence, that he overlooked one thing: that in
case of breaks in the canal or strikes at the mines they
must not hold him for damages ; must be sure and not let
Law & Strather get the start in selling to railroad com

panies.

The second, dated Buffalo, May 19, 1860, in which he
states he is obliged to draw for $400. The third, dated
Buffalo, June 23, 1860, in which he states that he sends a
bill of shipment of 144 tons of Blossburg: that he will ship
some Lehigh and prepared coal the first opportunity.
To do their utmost to sell to McCormick what Lehigh and
Blossburg he wants, and to try to find out from him for
what he has had said coal oftered.
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b The fifth, dated Buffalo, July 20, 1860, in which he states
that he is obliged to dmw for $175. Wants the money
for coal sent for Rock Island Raiload.  Cannot get a chance
to ship unless he pays 30 cents per ton, put it on board and

take it out; has thought it best to hold on a while, but it
you must ha\e the coal will send it.  To let him know if
he must ship at that figure if he cannot do better.

A i The sixth, dated Buftalo, July 12, 1860, in which he
states, that he received Kelly & Co.’s letter, wanting 200
tons Blossburg shipped.  Will ship as soon as he gets an
opportunity. Thinks it would be well to figure in 30 cents
freight.  Can get mineral ridge, as it runs, at $2.50 or
selected at 33.0(). Thinks it would be well to take some
soft coal to sell on commission. Supposes it is so low
there is not much object to buy it. Can you sell the
Illinois CLDtlﬂ] R. R. Co. their prepared and Lehigh coal.

88, The seventh was dated Buffalo, July 17, 1860, in which
he states. has received letter of Kelly & Co. Thinks the
proposition to Crawford a good one, both to him and us.
It will put usin a position to sell soft coal just as low as
any one in Chicago, it not Tower.  Crawford has the repu-
tation of being a fine man.  Thinks it would not be advis-
able for me to be known in the matter, however, it Craw-
ford insists on knowing all the members of the firm, tell
him, but with the unnerstanding that he or his partners
are not to tell any one I am connected with the concern. I
think I Lad not better write him. You can warrant all the
conl 1 send you to be just such coul as you represent it to
Le. Shall I ship the mineral ridge, or had you better wait
till you hear from Crawford ! Let me see the contract

Lefore it is signed.

189, The cighth, dated Buftalo, August 8, 1860, in which he

190,
& tntes, he sends enclosed a bill of shipment for 44334 tons
STates,
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of coal, will ship more in few days.  Wants to know how
much Blossburg you have contracted for, how much you
will want, algo Pittston and Lehigh.  Whether the agree-
ment was made wit], Crawford. Have to draw on you for
$600.  Thinks you have the hest coal in Chicago.  Have
yousold to I. . R, R.?

EXHIBIT «11.”

Is three letters signed C. Bull, by H. L. Bull, directed to
Kelly & Co.

The first, dated Buftalo, April 25, 1860, in which he
states, that he sent B. L. for 20 tons Blosshurg coal, which
was all he could get.  Will send some more soon,

The second, dated Buffalo, April 23, 1860, in which he
says, he sends order of George Williams, of Peoria, 111., on
you for 20 tons Blossburg coal, price $6 per ton. Thinks
you had better correspond with him, for perhaps he will
want more.  What success will you have with the Ilinois
Central Co., in furnishing them with Blossburg and Lehigh.

The third, dated Buftalo, April 19, 1860, in which he
says, he is shipping, on the Great Western, Blossburg
coal. Wil try to put on 300 tons.  Thinks it would not
be sate to figure on Lehigh at less than $5.50 and lake
freight from 40 to 50 cents. Lehigh may be lower in J uly
{mdo August. Hopes you will be successful in securing the

R. R. Co’s.

Exhibit “I” is an account of cash paid David Trimble by

o lJ]. ¢ Co., from April 15 to October 11, 1860, taken
v & . - =
fl'(e)m- the cash-hook, amounting to $25.



495,

196 & 7.

498.

499.

87

Exhibit “K” is an account of cash paid Samuel O. Eames

by Kelly & Co., for the same time, taken from the cash.
book, amounts to $110.19.

Exhibit “ L” is an account of cash paid Robert J. Hunt

by Kelly & Co., for the same time, taken from the cash-
book, amountmg to $247.09.

Exhibit “M” is an account of cash paid James Fleming:
by Kelly & Co., for the same time, taken from the cash-
book, amounting to $183.85.

Exhibit “N” is an account of cash paid John McA'uly
by Kelly & Co., for the same time, taken from the cash-
book, amounting to $332.36.

Exhibit “ 0" is an account of cash paid Daniel Denehy
by Kelly & Co., for the same time, taken from the cash-
book, amounting to $28.00. .

Txhibit “P” is an account of cash paid John O’Leary by
Kelly & Co., for the same time, taken from the cash-book,
amounting to $368.69.

Exhibit “Q” is an account of cash paid C. Bull, from
April 15 to October 11, 1860, by Kelly & Co., taken from

the cash-book, as follows, to wit:—
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EXI‘IIBIT 1 (Wl-”

502, .Amount of cash paid Bull, from April 15 to October 11,
1860, by Kelly & Co., as taken from the cash-book :—

1860.

May 26, paid on draft of §400—exchange, ...... ... .. $7.00
& T GLGHE e 60 0 00 o O RIS < O 0 00 C 400.00
30, paid draft,...oeueeerniieen i e 140.00
“  paid exchange on same,.......coeevcecneeene. 2 80

June 16, paid check on E. T. Tinkham,......cccc0ene.. 300.00

July 5, paid draft to C. W. Belden,.......cooovencenes 325.00
“  paid exchange On SAME,......coverurrnerennes 4.88
¢« 7, paid Bull, I E. Tinkham’s draft,. . ke 1,600.00
“  paid exchange on 8amMEe,. ... ccocournniroenenns 20.00
¢ 17, paid draft,.ccooecieiiiiiiiniiioniainenne 450.00
& paid exchange on Same,........coverennerens 5.62
¢ 17, paid drafl,. teeseosenera o narena e adinan 350.00
£ paid exchange,.......evuvenareerrnrarneneees 4.38
« 18, paid A. Smith, for moving screenings in yard...  2.50
¢« on, paid AT AT e oteta baats s s /s o ala dhm s aisiolelelo ARG s 175.00
€« paid exchange on SAME, . ......veveunaneeeeess 2.19

August 2, paid AT ATTIr: o tetie e Sapors viafstiume uckis Rt 350.00
¢ paid exchange on SaMe, .. .....uoerrraennenes 4.85

September 4, paid T OO S IS b2 1 S > 0 0 900.00

« « gxchange On BAME, ... ouurerrraneeennns 6.75

« 98, paid 3 ITHITE e S O S e o 25.00

October 2, paid AN o can D L S G SO G0 & 0 Tim 077 200.00

“ paid exchange on same,.............oouueee 1.50

$5.276.97

503 Exhibit “R” is an account of cash paid A. B. Meeker,

Price & Morris and John Wilson, for Lehigh, Lackawana
and Blossburgh coal, by Kelly & Co., from April 15 to
October 11, 1860, as taken from the cash-book, 47 tons,
amounting to £234.50.

504 Exhibit ©S” is an account of cash paid freight on Lehigh,
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Lackawana ang Blossh
15 to Oct. 11, 186
to $194.29,

urg coai, by Kelly & Co., from April
0, taken from the cash-book, amounting

Exhibit «T» 4

1s an account of cash paid expenses not in-
cluded in the preceeding expenses, by Kelly & Co., from

April 15 to October 11, 1860, as taken from the cash-book,
amounting to $484.06. :

Exhibit “U” is an account of cash paid for profit and
loss, by Kelly & Co., from April 15 to October 11, 1860,
1laken from the cash-book, amounting to $27.49. '

EXHIBIT «V.”

Is eight checks, drawn by Kelly & Co., and payable to
C. Buil, or bearer, on Edward I. Tinkham & Co., the first,
June 16, for $300; the second, July 5th, for $329.88 ; the
third, July 7, for $1,620; the fourth, July 17, for $354.38 ;
the fifth, July 27, for §177.19; the sixth, August 2d, for
$344.55; the seventh, September 4th, for $906.75; the
eighth, Oct. 2d, for $201.50, and all in the year 1860.
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EXHIBIT «W.”

C. Buw, Esq., of Buffalo, New York,

1860 In account with Messrs. KeLry & Co., Chicago, TIL.
1’& une ’3‘1 qo Paid IIl. C. R. Co. note 4 wouths, accredited. .. ... ... $ 630 39
sug. : o ‘: on account coal shipped Kelly & Co. in 1860........ 144 67

(‘:?t' 8, N. S. Bouton, notes with interest at 7 per cent. for. .. 1250 00

‘ A ITIT (Caili, T ol . o e on e B 25 00

4 “ ¢ dnafton N. Y. for account cosl, 1860............... 900 00
Oct. 2, “ ¢ forcoal shipped, account 1860.......vuovviineunnnn. 200 00

1861.

Sept. 12, “ “ exchange on sundry drafts drawn on Kelly & Co.... 59 47

1862.

June 1, “ balance,

e EXHIBIT «W.”

C. Burr, Esq., of Buffalo, New York,
In account with Messrs. Kerry & Co., Chica go, IlL

1860.
June 8, By119:% tons Blossburg .......oeevvueneeiinnnnn at §3 90 $467 10
« 16, “ 1615 © UL R i S R S WA B at $8 90 592 40
“« o4 “ ggam el Sue b s aatalwrsto e s la e T at $3 90 3206 00
w g, “ 13638 “ % delivered Kelly & Co per
barge Sheppard, 80th iust and sent to........... at $3 90 532 97
July 17, By 152 tons Tiehighteoal: v vun s oneis ot cionvn <nials at $§5 50 836 00
Aug. 6, “ 168 B 0sshurg i coals + o s e at $3 90 616 97
« 14, 17845 tons Lackawana “ .....................at S4 40 785 €8
« 4« 48g “ Blossburg “ ...l at $3 90 189 99
« 9o, “ QO 4T LackaWANR P¢ Sef vat o ou' s i doiirarae at §4 40 438 388
« g3 « 1843 “ « R SO S o at $4 40 810 12
Sept. 28, “ 19157 ¢ Lehigh S ot e sl 20 SR at $56 60 668 98
« g8 “ 08 (O TiaCKAWARA S voaie s tionr sisie srutswinraibe at $4 40 431 20
« g9 By loading on 240 tons of coal, paid by C. Bull, Buf-
falo, per schr. Yankee Blade,................... 12 00
By amount of notes received of N. 8. Bouton,.. . ..$1250 00 } 591 99
Oct. 81, { Less amount of coal A aliveredsicsn e ox s ot AR 668 78
§7299 01
1862

Jaly 1, By BOlANCE. o erssse e $4089 48
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Dr.

1860.
June 16,

“ 16’

« 80,

« 30,
July 31,

Aug. 81,

L
G Ryl

Sept. 80,

“« 80,
« 30,
“ 30,

\
53856

1860.
June 15,

Aug. 81,
13 31,
« 81,

Sept. 80,

« 80,
« 80,

EXHIBIT “X.”

91

Brosssure CoAL ACCOUNT.

To C. Bull....... 15
“ J. 8. Williams.15
‘* Hosmer, F. &
GOt theivnso 19
To C.Bull....... 19
“ J. 8. Williams.28
‘“ C. Bull...... 31
ORI (B O 81
“ J.0. Leary...38

Jno. McAuly.51
Cash
D. Demehy.. .52
J.0. Leary. ..58

1860.

1885 50 | Apr. 21,
156 « 28,

i 3 28'

2 60 | pay 19,

532 97| « 19,
160 « 81,

616 97| “ 81,
189 99 | June 16,
156 121‘ “ 16,

127 10! ¢ 15,
600 “ 15

27| “ 80,

2311 *“ 80,
July 81,

“ 31,

{3 31’

“ 31’

Aug. 81,

“« 31’

« 31,

Sept. 80,

« 80,

{3 80,

« 30'

By Cash......... 2
“ Sundries...:. 4
u e s 1
S CaEh e 7
¢ Sundries..... 10
S Cash et e o 11

BEXCHTIBII X 22

Sundries. ....15
John Rolf...15
Cashaccount.16

& o 16
Sundries..... 18
Cash.........20
Sundries. .. .. 28
Jno. Leary.. .24
Cash......... 25
Cash..cocvonn 26
Sundries. .. .. 82
Cash......... 84
Hugh Maher.38
Sundries. . . .. 42
Cash,..ovvnnn 44
H. Curtis....88
D. Demehy. .52

Lerica CoAL AccounTt.

Sl
N e v = 20

C.Bull....... 31
..88
.. 37
J. McAuley. .51
Cash.........060
D. Demehy.. .52
J. O. Leary. .53

1860.

7 00 : Apr. 28, By R.Prindiville. 4

17 5o | May 81,

Jul

836 60 | Y Eﬁ

7 | Au él,

AT B0 o

b}

80 40 ! gept, 30,

27| « g
50 |
75 |

€«

({3

«

Bemman & L.11
R. Prindiville.24

J.8. Williams 43

6 o
128 7
18 88
22 50
91 21
184 20
78 25

819 12
6 00
44 83
61 83
20 80
9 76
105 06
6 06
530 26
8 20

286 58
282 T4
100 00
890 89
182 61
84 00

6 00

Cr.

15 00
70 00
49 00
68 00
14 00
7 50
97 05
10 28
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1860.
June 16,
July 80,

“ 30,
Aug. 81,

&« 31,

« 31,

{3 31’

< 31,

13 31,

“« 31'

80,
“ g,

« 30’
« 30,

EXHIBIT «X.”

LackawaNAa CoAL ACCOUNT.

To R. & Little...14
13 " (13 5 .25
¢ Cash.v...s-.. 29
SRCEBullis . 81
“ J.0. Leary. .38
“« C.Bull,...... 32
Uy G 32
% Reno & Little.833
¢ Cash..cceeecs 37
“ Reno & Little.38 "
¢ Jno. McAuly.61
¢ Cash.ceeeesse 49
« T, McCoubrey

E B mnaao0ns 52

To D. Demehy.. .52
« J, 0. Leary.. .52

1156 50
84 39
57 50

785 68
89 85

438 38

810 12
556 87

2 50
22 82
42 62
88 27

6 07
19 95
47 29

[1860.
Apr. 21,
« 9 :
« 28,
« 28,

«“ 31,
June 16,
« 15‘
May 81,

June 30,
« 80,
July 81,
“« 81,
Aug. 81,
« 81,
{3 81,
Sept. 80,
“ 30,
« 30,
113 80'

By J.Save..on... 2

SvCash i oee . e 2
¢ J. Saverton 3
S8 Gash. TRt 5

« J.Saverton... 5
“ Tremon Ex.. 6

“ Sundries..... 6
£ Oashik 25 7
‘“ Sundries. . ... 10
N Cagh Y e 13
“ Sundries. .... 14
- @ashiassetae 16
“ Sweeney, L. &
Go.. SRR T 15
By Sundries.. ... 18
“ Cash.........20
‘“ Bundries..... 22
S Cashitoina s 26
(¢ E. Kelly..... 30
“ Sundrics..... 81
(8 Cashil. -=aal 85
‘ Sundries.. .- 41
“ k250 42
CHOashice s e 44

“ Hugh Maher.52

Cr.

11 77
7 69
§ 43
17 09
18 27
21 00
42 00
22 37
44 00
12 76
25 83
26 00

67 51
31 00
20 00
42 84
87 50
21 00
102 76
158 97
228 61
28 76
999 84
21 00
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EXHIBIT «Y.”

Is a copy of four letters in the name of Kelly & Co., by
Kelly, and sent to Bull. The first dated April 25, 1860, in
which he says, in answer to letter of 23d, will see Williams.
Is in doubt about Ill. Central; have brought all the influ-
ence to bear at our command. Our figures are $4.30 for
Blossburg, $3.90 for Lehigh, (cash). Give us the price of
prepared coal as soon as possible, Mechanical Bakery will
want 100 tons soon. Send us some Lehigh as soon as you
can, we are getting some orders and have to buy from other
yards to fill them. We are figuring hard for the Railroads,
and will secure their trade.

The second, dated Chicago July 5th, 1860, in which he
states: We have lost the best Lehigh customer in Chicago,
in consequence of not having the coal. It is Young & Co.
They use 20 tons a month, and would have taken of us,
but would not contract with us without seeing the coal.
Think we will have some delay in settling with R. I. Rail-
road men. We expect to sell 1000 tons more to the Illinois
Central; you must make calculation on sending us 5000 tons
Pl.epared coal this summer, we will want all that and proba-
bly more. We are pressing this market well, and some of
them will be astonished when they find out where we have
headed them off.

The third, dated Chicago, September 13, 1860, in which
he says: We are 1n ne(?d of Range coal; we have lost the
sale of 120 tons to-day, in consequence of not having it, and
tve loosing orders every day for the same reason. We will
want at least, this year before navigation closes, 4000 tons
of prepal'ed coal, say 300 tons of range, 1000 tons small
egrg, the balance large egg.  We will want also, 1000 tons
of Blossburg and 300 tons of Lehigh. Don’t fail to supply
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us, as we can sell al] the above, and perhaps more. You
can see by the Way we are loosing orders, that it is a great
damage to us pot having range coal. The Rock Island
Railroad will wapnt 200 tons as soon as you can ship it to us.

The fourth, dateq Chicago, July 22, 1860, in which he
says:  Don’t fai] to ship coal as soon as possible. The con-
tracts we have will take ten tons a day all winter, and we
think it will take twenty tons a day, after we see all the
burners and distilleys, There will be hot work after the
County this season, They will want 400 tons, 200 prepared
and 200 soft; we will put in a low figure and get fair play.

EXHIBIL «Z.”

Is nine letters written by Kelly & Co., by R. J. Hunt,
the first, dated Chicago, May 30, 1860, in which he says :
Myr. Kelly desires me to write to you not to sell Newhouse
Morris Run coal, as we have seen the Master Mechanic of
the Illinois Central Railroad, and can sell him that kind of
coal. We ought to have some hard coal now, as we have
orders to fill every day, and have to give orders on other
coal merchants to get along.

The second, dated Chicago, June 2, 1860, in which he
says: Kelly desires you to send him 120 to 130 tons Bloss
burg coal as s0on 28 possible, as he has closed out the Great
West lot to L. C. R. R. to-day, on time.

The third, dated Chicago, June 21, 1860, in which he says:
Enclosed find copy of‘Ke]]y & Cos register. Mr. Kelly
would like very much for you to send him the Lehigh coal,
as he thinks he can sell a party some here.

The fourth, dated Chicago, July 8, 1860, in which he
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says: Would like to hav
Mineral Ridge co
every day.

e you ship us a small cargo of
al as soon as possible, as we have calls
We have an order now on our book for ten
tons, .from Williams, of Galena, and will be obliged to fill
at Price, Morris & Co.’s, on account of not having some.

We have delivered the Blossburg to Rock Island Railroad

Co.’s dock, and they think it will not turn out good.

The fifth, dated July 24, 1860, in which he says: Kn_
closed find my trial balance, taken off from Kelly & Co.’s
books, for months of April, May and June.

I will try to give you a trial balance nwhthly after this,
now.that I have got fairly started.

The sixth, dated Chicago, August 17, 1860, in which he
says: I shall have off my trial balance for July in a day
or two, and will show you how accounts stand. Generally
we have a great deal of complaint in regard to Lehigh coal,
and parties generally think it good for nothing. The only
way we can ever get it off our hands will be for you to send
some good lump Lehigh to mix in with what we have. We
dare not warrant it, for by so doing we would lose more trade
than we care to. Just as soon as we have received a single
dollar from coal received from you, we have sent it direct to
you. We have not sold any m?l'e f the new Blossburg
this year than we had on hand of the old.

I~

The seventh, dated Chicago, A“IS“S'C 27, 1860, in which
he says: We are in great need of some ]uml? Leh']gh coal,
also of a cargo of range coal, and by not having elt.her, we
are loosing customers gvery day. Our lump L.elugh we
have on hand parties will not buy. M"-.\Ym‘l'mgtou, i’
foundry man, and as good a man as there is in town, came
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and looked at our Lehigh, and said he would not pay for it
25 cents per ton.

The eighth, dated Chicago, August 30, 1860, in which he
says: Ournot having a supply of range coal, keeps a great
many of our customers from purchasing coal, would like to
have you send a cargo immediately. We are trying to sell
our part of coal this year, but a great many want coal
cheaper than present prices. We sell our egg at 56.00,
Blossburg the same, and Lehigh at $7.00.

The ninth, dated Chicago, Sept. 18, 1860, Maher says:
You must furnish us with coal. We are loosing orders every
day, and Mr. Maher says we must take orders and charge
you with the profits. We have delivered all the small
egg on different orders to secure them. Our neighbors are
all busy, and we would be if we had coal.
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And also the said Bull read, on the hearing the deposition
of I. L. Bull, who testified as follows :—

I have examined exhibit marked ¢ Q,” which was a copy
of exhibit “ Q" amnnexed to Hunt's deposition. I know
something of the accounts specified in that exhibit. All of
the drafts and checks, except the drafts of €900, $200,
$146.67, of the August draft of $350, and the sum of §25,
and $2.50, for removing screenings, were appropriated to
transactions between C. Bull and the defendants for 1859,
by the orders of defendant Kelly. The amount of coal fur-
nished by the complainant to defendants, from May 15 to
October 11, 1860, is shown by Exhibit “A.” annexed hereto,
from which it appears that the tollowing amounts of coal
was shipped :—

716 tons Blossburg, at $3.90 per ton,..............oen $2,972.40
561 « Pittsburg, at $440 do  ......eiiiieiees 2,464.40
152 ¢ Lchigh, at $5.50 B CLOME o s 836.00
142 do $6.00 G 5= o 5806 ol Al .. 852.00
Paid INSULATICE, . « v vnvvvmvneoeeeaeeeseasanenens 74.22
Cash on delivery—loading,.......o..oooioiiiiaiin. 20.98

$17,059.79

The defendants sold coal for the complainant on commis-
sion in the year 1859, to between fifteen and sixteen thou-
capd  dollars.  Exhibit “B,” shows the amount of
business to be $15,118.50, up to the 15th day of April,
1860; and the said Bull, on his cross-examination, testified :
I was the clerk and bool-keeper of the complainant in 1860,
and was in Chicago between the 5th and 15th of June of
that year, and I.lt that tlime trfmfacte(l some business for the
complainant with th'e Lhrm of I\gjl]y & Co. T was present
when the paymeut of .?‘30(‘), 'menmon(,e(‘l in Exhibit “Q,” was
mada; ¢ made in (}lu ago. [he monies mentioned
i Exhibit «Q” were paid at Chicago, at or near the dates

oiven il gaid exhibit, except the item of %1,600 and 5300,
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which were paid by check of Kelly & Co. I don’t know
when the drafts were made, or who received payment,
or to whom either of them were payable, nor
whether they were enclosed to said firm of Kelly & Co., by

_letter.  They were drawn by the complainant. I know to

what business transactions the payments were applicable
which were made on said drafts, by hearing an agreement
made between the defendant Kelly and the complainant, at
the city of Buffalo, in my presence, to the etfect that as fast
as complainant wanted money he should draw upon the firm
of Kelly & Co. for it, and that the money drawn, should he
first applied to pay the indebtedness of 1859, and each pay
ment made after that was received or drawn for towards
the payment of that debt, until a sufficient amount was
received to pay it, after that the monies were received upon
the accounts of 1860, under the co-partnership articles.

My only knowledge of these matters is derived from the
statements of the said Kelly and the partnership articles,
made in 1860.

I know on what account the payments set out in Exhibit
«Q” were made, by hearing an arrangement between
defendant Kelly and the complainant, in the city of Buffalo.
I heard the defendant Kelly direct that as fast as complain-
ant wanted money he should draw upon Kelly & Co. for it,
and that the money drawn should be first applied to pay
the indebtedness of 1859. The money was first received on

. the account of 1859, till that was paid, and then upon the

account of 1860. I have no knowledge from otl.er sources
about the application of said money, other than what I
learned from defendant Kelly.

The coal referred to in the direct interrogatories was all
ed to the firm of Kelly & Co., of Chicago, and was no

hipp
e hipped to the defendants Hugh Maher anp

otherwise 8



323,

334,

100

Edward Kelly. The complainant, Cadwalader Bull, was a

member of the firm of Kelly & Co. from April 15 to Oct.
11, 1860. :

The suit, I understand, is brought to settle the affairs of
said firm.  One cargo of coal was delivered, by the direction
of Kelly, to the Tllinois Central R. R. Co. I know of Bull's
drawing the drafts mentioned in BExhibit “Q," and they
were paid by Kelly & Co. The defendants paid the checks
and drafts mentioned in Exhibit *Q” between the 15 of
April and 11 October, 1860. Defendants also, as a firm of
Kelly & Co., paid a note given by Illinois Central R. R.
Co., for $630.34. Alout June 16th, also $25, which is the
item of that amount mentioned in the exhibit.

Exhibit “C” shows the amount of coal shipped to other
parties than Kelly & Co., to Chicago, in 1860. '

EXHIBIT «C.”

A ceount coal shipped to Chicago in 1860 :—

0.
Juijﬁ 7, 65 tons Blossburg coal, to Reno & Little, 54.00, $260.00
« 19,190 £ “  Dewey, Todd & Co. ¢ 760.00
Aug. 30, 100 SR T £ T. Slade, $4.40,...... 440.00
¢ 50  gross Lehigh, o 6.00, gross, 300.00
Sept. 1,125 ¢ L. E. ® LD e 550.00
« 947,100 ¢ Blossburg g 3885, Mg 385.00
Oct. 2, 110 ¢ i Law & Strother, $3.85, 423.50
« 100 ¢ L. E. Reno & Little, $4.50... 450.00
Oct. 3, 169 « Lehigh,  Dewey, Todd & Co. $6 25
« il & “1,875.00
« 500 ¢ gross Lehigh, (0 «

¢ Lehigh coal, to N. 8. Bouton, to fill con-
tract of Kelly & Co., they declining
to fill the same.

Nov. 14, 84
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And the said Maher read, on the hearing of said cause,
the deposition of Samuel 0. Eames, who testified as follows:
I was in the employ of Kelly & Co. after April 15th, 1860,
employed as soliciting agent for coal orders.  During the
months of April and June T was collecting mostly, but dur-
ing August, September, and October I contracted sales of
coal, at the rate of ahout four hundred tons per month. If
I had received a commission of twenty-five cents per ton, as
I figured on my book, my wages would have amounted to
between ninety and one hundred dollars per month.  The
firm had no other soliciting agent. Sales were made at the
yard, and Kelly used to take some very large orders. I
think he sold as much as I did. The orders taken were
filled only to a small extent. My impression is, from the
copy from the books that I saw drawn off; that there were
from two to three thousand tons contracted -that were not
delivered. The following orders were taken by me and not
filled:—An order from the United States Express Co. for
950 tons, a small amount only was filled. I think about
eighty dollars. They claimed a loss of one thousand dollars.
One of 8. B. and M. Walker—I think for 25 tons, very
little was delivered on it. A large numper for about ten
tons each were unfilled. I cannot recollect the number of
orders taken by me that were not filled. Some of them
were as follows:—R. W. Dodd, 6 tons; Gleason, 5 tons;
Seneca Wright, from 6 to 10 tons; Doctor Payne, 5 tons;
Larahee & North, 12 tons; Ben Jennings, 5 tons; Frank
Monroe, 6 tons; A. J. Galloway, 8 tons; J. N. Staples, 14
tons; F. E. Palmer, 11 tons; S. C. Benham, 8 tons; Wm.
Blair & Co., what they should call for, which was, I think,
15 or 20 tons; J. I. Spalding, 12 tons; J. Y. Sanque, 10
tons; J. E. S. Fuller & Co., 8 tons; Wm. Lock, 5 tons;
N. M. Laraway, 9 tons; and a large number of small orders
from 2 to 8 tons each, to be delivered during the winter.
They were taken between the 20th of August and October
9th, 1860, at which date I was told not to take any more
orders. They were not filled because we had no coal to till
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them. T was introduced to Bull as the soliciting agent, and
he seemed to be well pleased with what I had been doing,
and made some remark in reference to it which I cannot
now exactly remember, and he never, in my presence or to
my knowledge, expressed any dissatisfaction as to what I was
doing or to the orders I was taking. On the 11th day of
October, 1860, judging from the looks of the pile, I would
say we had very little coal in the yard, I might say none at
all, comparatively speaking. We had a small pile of range
coal, I think we had no large egg. Some days, when I was
in the employ of Kelly & Co., I would take orders for two
or three hundred tons of coal, other days not more than ten
and so on. I am under the impression that I took orders
for about two thousand tons. I have looked for my order-
books of 1860 among the books of Kelly & Co., and inquired
of Maher, but could not find them. The orders were in
my hand-writing generally. About five-sixths of the orders
taken by me were for hard coal, that is, Lehigh and Lacka-
wana. Blossburg is a soft coal, used by blacksmiths. T was
to receive wages at the rate of five hundred dollars per year
to July 1st, after August 20, sixty dollars a month. Kelly
has paid me in full. I saw our carts coming loaded out of
Meeker’s yard, and learned from Kelly that he was supply

ing coal to fill some orders, we failed to receive coal to fill.
I understood that other dealers employed soliciting agents.
The last cargo of cval from Bull was in September, it was a
very small cargo. Trom April 15th to October 11th, 1860,
Kelly & Co. had a small supply of hard coal, all different
kinds together would not make a respectable pile of one
kind. On the first of August and perhaps the first of Sep-
tember, we had a supply of coal for the immediate wants of
customers. We were taking orders before the coal was
wanted, and not filling them as fast as taken. ~ After the
first of September I don’t think there was coal enough to
supply orders taken. From a statement which the book

keeper had drawn off I think that we had taken orders for
9.500 to 3,000 tons of coal more than we had in the yard
t(’) deliver. I can’t find my order-book. Between April
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15th and October 11th I saw Bull at the yard and office of
the firm several times. T never heard him make any objec-
tions to the manner in which business was being done.
Edward Kelly had the management of the business of the
firm.  Maher had nothing more to do with the business of
the firm than that he was a reputed partner, and his name
was on the firm card. Coal advanced in 1860, but I could
not say how much. I was employed in the yard in 1859.
We had no coal at all in 1860, compared with what we had
in 1859. If Kelly & Co. had had a full supply of hard
coal, I think they might have sold, in the ordinary course of
their business, from April 15th, 1860, to April 15th, 1861,
from five to six thousand tons more than was sold with the
supply they had, and from two to three thousand tons from
April 15th to October 11th. The best months for the sale
of coal were August, September, October, and November ;
and, on his cross-examination, the said Eames testified

I was employed by Kelly. I sought orders for coal and
oftentimes wrote out contracts for coal. 1 took the orders
and contracts and put them in the order bouk, usually in
my own hand-writing. I had a memorandum book which
I cannot find. It belonged to me, and I think I burned
up the memorandum books when I went off to the war.
I have looked for the memorandum books, and can’t
find them. I know 1 burned up several small pass-books.
T entered what orders I had on the order book when I went
to the office once or twice a day- I did not see to the de-
livery of coal, further than to to see that the orders taken
by me, requiring immediate delivery, were filled. I sold
but a small quantity of soft coal. Tt isa year, perhaps,
since I saw the memorandum books referred to; I had a
memorandum book with a very small portion of the orders
in it, here the other day, which is not with me now, but I
will produce it at any time it is wanted. I think I had
two memorandum books. I sold coal for no other person
while selling for Kelly & Co. The statement or memoran-
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dum I referred to was made out by Mr. Hunt, immediately
after we got out of coal, I think about Oct. 1st, 1860. It
was made out at the request of Mr. Maher and myself, Mr.
Maher wanted to know the full amount that was short, and
I wanted to know the amount of my orders that were short.
The statement was made to show the full amount of the
orders received. The last I saw of it, it was in the office.
It laid on the desk for several days, to be referred to, be-
cause they could refer to it quicker than they could to the
books. I saw this statement nearly every day, while it lay
on the desk, and the last I saw of it was in the month of
October, A.D. 1860. And also read the deposition of James
Conlan, who testified as follows :—

I made a contract with Kelly & Co., for the firm of Ryan
& Conlan, in August or September, 1860. We were to
have as much coal as we could sell and should call for dur-
ing that fall and winter, and until the next spring, at $5.15
per ton, in the yard, for Lackawana, large or small. Only
a small part was furnished. I could have sold, that winter,
three or four hundred tons; I consider that I lost a thou-
sand dollars and more by the operation. Mr. Kelly paid
me, as part of the damages on said contract, $325 or $350,
I don’t remember which. The price of coal that year rose
from seven in September to ten dollars, I think in Nov.
And on his cross-examination the said Conlan testified :—

T was informed, about two months after the contract was
made, that Kelly & Co. could not fill the contract. I pur-
chased coal from other parties, but paid more than the

contract price with Kelly & Co. And said Conlan, on his
re-direct examination, further testified :—

When I was informed by Kelly & Co. that they could
not fulfill their contract with me, they assigned as a reason,
that Bull, of Buffalo, had failed on his contract with them.
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I paid $1.50, §2, ¢3 and &4 per ton higher price for coal
than the contract price with Kelly & Co., and part of the
time I could not get it at all. By the failure on the part of
Kelly & Co. to fill the contract, I lost from $1,500 to
$1,800, but T can’t say exactly how much: And also read
the deposition of James Fleming, who testified as follows :—

I was in the employ of Kelly & Co. from the 15th of
April to Oct. 11th, 1860, as weighman and foreman of the
yard. T kept a tally of the weight of most of the coal
received by said firm from Bull during that time, which I
furnished to the book-keeper. I cannot state the exact
amount without an examination of the tally-hook. I saw
Bull at the office of Kelly & Co., during that time, I think,
from three to five times. I have also seen his brother there
once or twice during that time. e talked with Kelly and
examined the coal the same as Bull did. I did not hear
complainant Bull say anything more than to enquire if we
were selling much coal, and how the business was getting
along,—I never heard him make objections or find fault,—
he seemed to me, so tar as I could understand, satisfied. As
near as 1 can recollect, Bull was at the office of Kelly &
Co. about July, the last of August or the first of September,
and in October I am sure. As to the previous months, I
am not so certain as to the time.

I heard Mr. Kelly tell Bull, as near as Ican recollect, next
to the last time that he was at the office of Kelly & Ca.,
that he (Bull,) had not furnished the coal according to con-
tract, and that they were loosing customers every day that
the coal was delayed in coming forward.

I have heard Kelly, several times, make complaint to the
book-keeper about Bull’s not furnishing a supply of coal; I
have heard him tell the book-keeper that they did not have

coal enough for their customers, and to write to Bull and
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tell him to send the coal forward, or that he would make
him stand the damage, or words to that effect.

Bull furnished Lackawana, Blosshurg and Lehigh coal.
There was a full supply of these kinds of coal for what
customers there were till the latter part of July or first part
of August, 1860, there was not much coal selling up to this
time. That is about the time the coal trade commenced.

The last cargo of coal from Bull was received the latter
part of September, 1860, as near as I can recollect. At
that time there was none of two of the kinds of coal fur
nished by Bull, in the yard. I believe there was a smal}
quantity of the coal used by blacksmiths, in the yard.

At the time the cargo was received, there were more
orders in the office than this cargo could have filled.

The cargo was delivered to parties that had bought, and
from whom there were orders for it.

I don’t know of any coal being received from Bull after
the last of September, 1860, nor of Kelly & Co. bringing
any more coal into the yard, if they had done so, I would
have known it, for I was at the yard all the time. I know
that there were a great many orders for the kinds of coal
supplied by Bull, that could not be filled. T would think, as
as near as I can remember, that there were about 3000 tons
that could not be supplied to parties. The orders were
taken in the hand-writing of Mr. Kelly, the book-keeper,
and mine, some of them, and Samuel O. Evans. I don’t
remember that any orders were taken after the 11th day of
October, 1860. We did not have any coal after the 11th
day of October, 1860, there may have heen a little in the
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yard, but I don’t think there was any for sale after that
time. T determine the number of tons for which orders
have been taken, from the order-book, and from written
orders that were in the office. I was in the employ of
Kelly & Co., and have been in the coal trade from June ik
1859, to September 1st, 1861, and I would be of the opin-
ion, from the knowledge I had of the business of Kelly &
Co., that said firm would have sold, of the kinds of coal
furnished by Bull, if they had had a fuli supply, from the
15th day of April, 1860, to April 15,1861, 4000 or 5000 tons.

Kelly bad charge of the business of said firm from the
15th day of April to the 11th day of October, 1860, and
the book-keeper and Kelly received the money that was
paid for coal during that time. M. Kelly received the
money if the book-keeper was out, if both were present, the
book-keeper received it.  The book-keeper got the most of
the money, and I would think that if Kelly got money when
the book-keeper was out, he would give it to the book-keeper
when he came in.  If neither was in, I received the money
and paid it to the first that came in. T never knew that
Maher had anything to do or say about the business of the
firm, either in the office or about the yard.

And the said Fleming, on his cross-examination, testified
as follows:—I was employed by Mr. Kelly. The firm of
Kelly & Co., as I understand, was composed of Mr. Kelly,
Mr. Maher, and Mr. Bull. I state this from information.
I was paid by Mr. Kelly. My duties, as weighman and
foreman of the yard, were to weigh coal delivered from the
yard and to receive it into the yard off from vessels and, as
foreman, to see to things generally about the yard, to keep
the time of men employed, and see to the delivery of coal to
customers. I gave ..tickets to the cartmen that deliverd
the coal, with thef weight and also a copy of the ticket, with
the weight upon 1t, to the book-keeper. My duties were to
weigh the coal and keep a memorandum of the weight,
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which went ¢, the book-keeper. I knew the amounts of
coal receive( and from whom received, from weighing the
coal and fropy seeing the bills of lading and the tally-
book. T think T saw all the bills of lading. It was
Dot my business tq take charge of them. We knew
who the ¢oq) was from, from the bills of lading. The
captain sowetimes handed them to me, when Kelly and
the 1’)00](-keeper were out. As near as I can remember,
Bull was in the office of Kelly & Co. the latter part of
June or first of July, 1860, again about the latter part
of Augns’c or forepal't of September, 1860, but am not very
positive as to the month he was there the first time. I saw
them conversing together each time he was there, I knew
that Bull farnished coal to Kelly & Co.,and my impression
was that he was a member of the firm of Kelly & Co. 1
could not state the date nor the amount. It was received
from May 1st to the last of September or first of October.
They received more tham one cargo; but I could not say
whether they were full, some of them were parts of cargoes,
that is, the vessels were not fully loaded. The parts of
cargoes were received during the summer and the latter
part of September. I saw the vessels were loaded sufficient
for ballast. I can’t give the names of the vessels, but I
think the Yankee Blade brought a part of a cargo. Hunt
was the book-keeper. Kelly sold some coal to James
Roberts, about the first of October or about that time. T
heard him sell it to him. He sold all that was in the yard
at that time, of the hard coal. T weighed a portion, and T
can’t say whether I weighed t%le.whole or not. I took a
memorandum of the weight, it 18 in the office. I don’t
remember what it was. The con.s1der:1tion, as near as I can
remember, Was $2,600.00. I did not ‘lilear whether it was
to be cash. It was hard coal, an.d part of it was Blossburg. .I
don’t know whether Bloss.bul:g 1s called hard or soft coal, it is

.d by blacksmiths, and is of a soft nature. I think this coal
use‘ A )ceived of Bull. I made an entry of this coal some time
:;,::: f)u the order-book. Entries were not always made on
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the order-book of large quantities sold by wholesale or by
cargo. I neglected to put this down at the time, but seeing
that the coal was received into the yard, I thought it was
right to put it down in the order-book. This coal was
delivered afterwards, as soon as convenient, to different
parties, it went to several parties, I think.  Some sales at
wholesale were not put on the order-book, but all sales
except at wholesale were put on the order book, but not all
the same day.  Probably it might be a week before
some sales were put on the order-book, but I only remember
a few such sales. I think I testified in a case in the circuit
court that the sale was made on the second day of October.
I don’t recollect the exact time that it was puton the order-
book. I think I then testified that it was not by the
direction of Mr. Kelly, that I put the order on the order-
book.  That he may have told me, but if he did so, I did
not remember it. This coal was in the yard. Coal sold
afloat, at wholesale, was not entered on the order-book ; but
I think that coal received into the yard and delivered out
of the yard should be entered on the order-book. I did not
weigh this coal when it was sold, but I think I weighed the
most of it afterwards.  Other wholesales were delivered to
parties who bought afloat, and were taken to their docks. I
could not state the place where this coal was delivered, but -
it was delivered, I think, to different places afterwards as
soon as convenient, a portion of it was delivered in a few
days afterwards, and I think it was all delivered not a great
while afterwards. I think I weighed this coal, or a greater
portion of it, at the time it was delivered, and kept the
account on the ticket-book. T can recollect three or four
sales at wholesale. G. S. Hubbard had a sale from a vessel,
and I think the Illinois Central and Rock Island R.R. Co’s
bought coal afloat.  There were some pretty large amounts
sold from the yard, whether they were wholesale or retail I
cannot say. 1 cannot state the dates of the sales, but I
think it was in 1860. I forget the names. Colvin bought
over 200 toms in 1860, in the summer or fal. When I
weighed this coal I think T handed the memorandum to
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the book-keeper, I neglected to put the order on the order-
book at the time, and as I understood it was delivered to
Mr. Roberts. I asked him what I should do with it, and
he told me to deliver it to parties the same as before, as near
as I can recollect. The coal was, I think, then sold and
delivered to parties that came to purchase coal. I cannot
say that he said that I should deliver it the same as before,
but he told me to deliver it to parties to whom it was sold
or might be sold. I occasionally neglected or forgot to put
orders on the book. There were a few orders that I did not
put on the order-book the same day the sale was made.
The tickets that T am speaking of were for the book-keeper
to take the account from. Each day’s business was entered
on the order-book by itself, and I think I entered this order
under the date of the second of October, the day the sale
was made. I think I did not call the attention of any one
to the entry. It was not usual to call the attention of the
book-keeper to orders, yet I must have told him of some
orders. I think I was accustomed to take orders. I have
not seen Mr. Kelly in nearly two months, and never con.
versed with him about this entry.

And the said Fleming, on his re-direct examination, testi-
fied as follows:—I do not recollect exactly what I testified
in the circuit court. When coal was sold in large quantities
from the yard. I think I entered a portion of the orders in
the order-book, but not all. Meeker and Newberry now
occupy the yard. I entered sales made by myself on the
order-book, and if sales were made by Kelly or the book-
keepet, that were not entered, I entered them. I remem-
bered the date of the sale to Roberts, when I put it down.
The book-keeper, I think, kept the books the same after as
before the sale of the coal to Roberts. It was my under-

gtanding that the sales made after that sale of that coal was

for Roberts. Roberts told me to deliver the coal to parties
that bought the coal or might buy it, and I followed his
directions in the delivery. As near as I can recollect, when
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I found that I had neglected to enter an order, on looking
over the tickets, I would enter them on the day in which
the coal was sold. And, on a further cross-examination,
said Fleming testified as follows :—

If T recollect rightly, Mr. Kelly told me to take orders,
and I think it was a part of my business to take orders
when the coal was sold, from customers.  There was no
book of sales only our order-book and register of co: !
ered. It was part of my business to enter the orders and
weigh the coal. I kept the men’s time. I would some-
times take orders, but it was my chief business to weigh
the coal and take charge of the yard. And also read the
deposition of Edward H. Haddock, who testifies as follows:

In the summer or fall of 1860, it may have been in Sept.,
I contracted with Kelly & Co. for something like 10 or 20
tons of hard coal, to be delivered to me in the fall of 1860.
The contract was not filled by them. Kelly & Co. paid
me, in the winter of 1860 and 1861, some forty or fifty
dollars damages for the failure on their part to deliver said
coal. And on his cross-examination said Haddock testifies:

I made the contract with Edward Kelly. I had one ton
of coal of him, and then I made a compromise with him,
and he paid me forty or fifty dollars in money. He did
not pay me as much as the difference. The contract was
verbal; the coal was to be delivered in the latter part of
the summer or fall, T don’t recollect the day or month.
And on his re-direct examination, testified: The contract
was made with Kelly & Co. " The coal was called for

repeatedly in the fall. ~ And also read the deposition of
Jabez K. Botsford, who testified as follows:

I made a contract with Kelly & Co. for hard and soft
coal, to Dbe delivered when caVed for. They failed to de-
“ver on the contract, five tons of the hard coal. The
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reason assigned by Mr. Kelly was, that they had been dis-
appointed in the receipt of coal. Fifteen dollars damages
were paid me by Kelly & Co., I think in 1861, the differ-
ance between the price we had to pay for it and the con-
tract price.  And on his cross-examination, said Botsford
testified: T first required the delivery of the coal, I think,
in September, and from that time on. And on his re-direct
examination said Botsford further testified: I went to the
yard of Kelly & Co. myself several times for the coal, and
noticed that they did not have any hard coal. T hey might
have had some large lumps or pieces, but they did not have
such as I required to use in my stove, and such as our con-
tract called for, which was egg coal. My impression was
that Kelly & Co. went out and bought the hard coal that
was delivered to me, from other yards.

And also read the deposition of George H. Quigg, who
testified as follows: I am an accountant or book-keeper. I
have examined the books of the late firm of Kelly & Co:
They were kept somewhat irregular. I have no other
knowledge of Hunt’s ability as a book-keeper, except as
derived from the books, and when I have pointed out errors
in the books, he has acknowledged them to have been
errors, and his own admissions, that at the time he took
charge of the books, he was incompetent to keep a set of
books, and I know that he is still incompetent as a general
book-keeper. ~Correct balance sheets could not have been
made from the books of Kelly & Co. in 1860, for the books
were incorrect. And on his cross-examination said Quigg
testified: The books of Kelly & Co. came into my hands,
I think, the 16th September, 1861, perhaps they contained
entries nearly up to that time., M. N. P. Payne has ac-
knowledged to me that he was the book-keeper after Hunt
left, and the books show that he was up to, I think, July

or August, 1860.

And also read the deposition of John S. Newhonse, who
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testified as follows: I knew the coal yard used by Kelly
& Co.; the rent for the same would have been worth from
twelve to fifteen huudved dollars a year in 1860. I wasin
the coal trade during the fall and winter of 1860. The
price of coal came up from $5.50 and $6 to $10.50 per ton.
Coal dealers should have made from 50c to $2,50 per ton,
clear, duriug that time. I should think it would be worth
about $1 per ton to furnish a yard, receive, weigh, screen
and deliver the coal.

And on bis cross-examination, said Newhouse testified :—
Lump Lehigh Hazleton coal was worth iy Buffalo, in 1860,
$5 to $6 per ton, gross ; prepared coal, from §4 to $5 per
ton, net ; and Lackawana about the same price. Blossburg
was $4 to $4.50. Mr. Bull had the best.

And on his re-divect examination said Newhouse testified:
I think Bu'l offered me Blossburg coal, in 1859, at $3.75
per ton. I could not tell the lowest value in Buffalo for
I =high coal.

And also read the deposition of Charles L. Harman, who
testified as follows: Mr. Isaac N. Harman cantracted with
Kelly & Co. for 20 or 25 tons of coal, I think mostly hard
coal. They had delivered four loads, I thiuk, and the bal-
ance was not delivered. [ called at the coal office twice or
three times; I was informed by the clerk that they were
out of coal, whiqh was the reason that it was not delivered.
I had received four or five tons, I think, of hard coal, the
bill for which was brought to me receipted in payment for
the damages for the non-delivery of the coal. I went to
the office to demand the coal, I presume the latter pari of
September or the first part of October, 1860.

And on bis cross examination, said Harman testified :—
After the failure of Kelly & Co. to deliver coal, I purchased
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of Walter Rogers, the latter part of September or fore part
of October, ahout twenty tons of hard coal and four tons
of soft coal, at an increased price of from $47 to §50, that
was the same amount, I think, that I contracted with Kelly
& Co. for. T cannot give the dates that I required the coal

of Kel.]y & Co., it was in the latter part of September or
first of October,

And also read the deposition of James Marks, whLo testi-
fied as follows: T ordered, between, August and Septem-
ber, eleven tons of hard coal, of Kelly & Co., I think at
56 or $6.50 per ton. They delivered three tons the latter
part of September or first part of Oct. I then asked them
why they did not deliver the whole amount, and they said
they were waiting to get it on. I asked them again, and
they told me to buy and they would pay the difference. I
bought at a difference of eight dollars, which Kelly & Co.
allowed me. '

And also read the deposition of Isaac N. Harman, who
testified as follows: I engaged of Mr. Kelly, in 1860, four
tons of hard coal for myself, and I thing about seventeen
toms of hard coal and three of soft, for C. L. Harman. In
Sept. and Oct. I repeatedly called on Kelly and Mr. Hunt,
the book-keeper, to deliver me the coal. Kelly & Co. had
delivered one ton of hard coal to me, and they afterwards
wave me a half ton more for the damage on the contract
:Vitll me, and they receipted their bill against C. L. Harman,
for the coal delivered to him, whi(.:h I .think unlol}nted to
about $26, for the damages of their failure to deliver the

coal to him.

4 on lis cross-examination, said harman testified :—

An & Co did not refuse to deliver the coal when I called

Kel}}  the Jast of September or first of October. It was
for 1t, ©

.4 for winter use.
jvered fo1
to be del
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And also read the deposition of Thomas Hale, who testi-
fied as follows: T reside in Chicago; I was a dealer in
coal and salt in 1860. Wrom an examination of my books,
I find I purchased of Mr. Bull, on or about Sept. 10, 1860,
two hundred and twenty-five tons of prepared hard coal, at
$4.40 per ton, and fifty tons of Lehigh, at $6 per ton, and
on or about Qctober 6th, 1860, one hundred tons of Bloss-
burg coal, the price of which I do not recollect. Kelly &
Co., I think, made small purchases of me during that year,
but I do not recollect the amount. The transactions were
small and principally for cash. I don’t think I could tell
what profits were made on coal during the winter of 1860
and 1861, without an examination of my books, but I think
coal went up and profits were large. If hard coal advanced
from §6 to $11 per ton, I think the profits on hard coal
would have been $4 per ton. I think coal advanced that
year from early in the fall till spring, and went up very
high, but am not certain as to the year.

And on his cross-examination, said Hale testified: I
think there was a difficulty in getting coal in 1860, growing
out of the navigation from the early close of it.

And also read the deposition of Seneca Wright, who tes-
tified as follows:—I made a contract with Kelly & Co. for
what coal I wanted during the winter, at $6 per ton. The
contract was made in July or August, 1860. - It was to be
delivered along as I wanted it, two tons at a time. I went
after the coal in November, but they failed to furnish me
more coal; and Kelly denied the contract, and said they
had no coal. It cost me §16.50 more to buy the coal than

the contract price.

And also read the deposition of Benjamin Jennings, who
testified as follows:—I made a contract with Mr. Eames,
th:a agent of Kelly & Co., for six tons of hard coal, n the
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early fall of 1860. T received on the contract either one or
two tons, for which I paid, but when I came to order more,
I could not get it for they had none. Kelly & Co. sent me
a ton of soft coal, which was $6, which I retained as
damages, and for which I have never paid.

And also read the deposition of Frank A. Monroe, who
testified as follows:—I made a contract with Mr. Eames, the
agent of Kelly & Co., for six tons of hard coal, at $6 a ton,
to be delivered as I wanted it, I think near the first of
September, 1860.  One ton was delivered on the 15th day
of October, 1860. I told Mr, Eames I was ready to receive
the balance, but he said they were expecting coal. I never
oot the balance, and refused to pay for the one ton.

And on his cross-examination said Monroe testified :—
I think I made the demands for the remainder of the coal
under the contract in November, 1860.

And also read the deposition of Evert Van Buren, who
testified as follows:—In the latter part of the summer or
torepart of the fall of 1860. I made a contract with Kelly
& Co., by which they were to furnish me what coal I wanted
during the ensuing winter. I received soft coal but demand-
ed the hard coal frequently, but they did not furnish it ex.
cept one or perhaps two tons, alleging that they did not
have it. When I settled my bill, T deducted $18 from the
same for the damages, which was what the hard coal cost
me that winter over the contract price.

And on his cross-examination, said Van Buren testified :
I demanded the hard coal at various times, the latter part
of the fall and during the winter.

And also read the deposition of Walter B. Houghton,
who testified s follows:—Mr. Rawson contracted with Kelly
& Co., in September, 1860, for fourteen tons of hard coal,



666

667

668

669

670

671

117

at $6 per ton, to be called for as required. Kelly &z Co.
never delivered the coal. We demanded the coal in Decem-
ber, and some one in the office, I think Kelly, told me they
could not furnish it, to purchase as best we could and they
would pay the difference. Rawson d& Bartlett bought the
coal of Walter Rogers, at $10 per ton, on the 4th of
December, 1860. We received from Kelly $56, that being
the difference between the contract price and the price paid.

. And on his cross-examination this witness testified :—
This contract was made by K. T. Rawson, who is since dead.
And all T know in reference to it is what I have heard.

And on his re-direct examination testified: The $56 was
paid to me. T have heard the contract mentioned by Raw-
son, but am not positive as to Kelly. Kelly or the book-
keeper made the settlement. I think it was Kelly.

And also read the deposition of John N. Jewett, who
testified as follows:—I made the contract with Kelly. & Co.,
for winter’s coals, in the fall of 1860, at §6 per ton. They
delivered a part, and when I applied for the balance they
said they could not furnish the coal, from the failure of the
man that had agreed to furnish them with coal. This was
February or March. I was obliged to pay £10.50 per ton
for the balance I wanted—I1% tons—and charge Kelly &
Co. with the difference—6.25—which they allowed me.

And also read the deposition of Edward H. Aiken, who
testified as follows:—D. W. Gu.le, of the firm of Harmon,
Aiken and Gale, contracted with Kelly & Co. for 4} or 5
tons of hard coal, at $6 per ton, to be delivered in the fall.
One ton was delivered about the middle of September. I

ent in the month of October, I should think, to the office
owf Kelly & Co., and called on them for the balance of the
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They saiq they had not the coal then, but supposed
they w.

ould have it before the close of navigation. They
th(.mght there was some on the way. I went again, and I
.tlnnk Mr. Kelly told me that they probably should not have
1t, as the man who had contracted to supply them had failed
to furnish the coal. He said T could'purchase the coal, and
he would pay the difference. I paid, I think, $10 per ton.
My damages would have been about §15. No bill has

been presented for the coal delivered, and I have not settled
with them.

And on his crossexamination, said Aiken testified:—
Gale made the contract wtih Kelly & Co., I did not.

And also read the deposition of Summerville Thomson,
who testified as follows:—In August, 1860, Kelly & Co.
entered into a contract, in writing, with Thomson & Kenedy,
to furnish them all the soft and hard coal they should need
until the opening of navigation, 1861. I have seen the con-
tract, and know the signature to be the signature of Kelly.
The hard coal agreed to be furnished, was never furnished.
I went to the office and demanded the coal, and was told
by Kelly and sometimes the book-keeper that they were
e;:pecting the coal to come up by the lakes. M. Iﬁt_elly
finally agreed to allow $100 for the damages for the failure
to deliver the hard coal. We require about eighty tons for
one winter, and the damage was less than the difference in
the price of coal we were compelled to pay.

And on lis cross-examination said witness testified :—

n i

de the first demand a month before the close of naviga-
a , ;

i tion usually closes about the Gth of November.

I

tion. Navigs

his re-direct examination this witness testified :—-

n % \
And 0 d for the contract and it is not to be found. It

] have Jooke




119

was written in 4 day-book, and the day-book, I think, has
been destroyed,

A‘nd also read the deposition of Charles A. Reno, who
s teTstlﬁed as follows :—I am a coal dealer, I reside in Chicago.
We sold Kelly & Co., in 1860, the following bills of coal i—

686 EXHIBIT A.

Messrs. Kelly & Co.,

Boucur oF RENO & LITTLE,
Dealers in Coal.

1860.

April 21, 1 ton prepared coal, at $6,.......coviur e ... $6.00
“ 26, do do d0: A e e e e 6.00
“ 28, do do (2 L A S R S 6.00

May 2, do do (L L e e 6.00
« 3 do do 07 bl it 280 50k S NG 6.00
“ 15, 10 tons do (& P R R o o & 60.00
“ 16, 1ton . do Ao Bt it o e e 6.00
«“ 921, 2 tons do dor, el R e -....12.00
« 1, Iton do AO8 ot e e 6.00
« 96, do do do* Samiebin i ds b Shioei o 6.00
« 98 do do (3 (o) T e e = s o e 6.00
o 31’ do do (3 (ORI, S, bl SR 6.00

$132.00
EXHIBIT “B.”
687
1860.

June 7, 1 ton Egg Coal, at $5.25...................... $5.25
« 11, 1 do do do (603 e b sl el o 5.25
« 19, 1 do do do dofs B Ioniiinete Sy W 5.25
« 18, 1 do do do do; o D A A 5.25
« 18, 2 do do do A0} BelBrln o f e Wil R et 10.50
« 19, 6 do do do doB Sl S e SR 31.50
« 90, Lu tons T (ORI S s S e 5.64
« 98, 1ton Range oM d o i L MR ek 5.25
« g6, 1ton Egg dog doi, . ol AR & AR el 5.25
« 96, 1ton Rangor SaoMedor s ios il o wiins., . o S0t 5.25

$84.59
Correct. R. J. HUNT.
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EXHIBIT «C.”
1860.
J‘:})' 5 1 ton Range Coal, at §5.25,. -+ o=ooooe s §5.25
y 7, ay do Egg OBIAO. T 1 s o = eieo ettt 8.94
¥ :0, 1 doRange do 0 .ove-eerreeieccnnnns 5.25
p 21,1 doEgg  do A0 ..ecceeeceeecsnenans 5.25
SOERAD Rangaidorny «do |11 et e s didhinss Sinis 2.63
$22.32
Correct. R. J. HUNT.
636 EXHIBIT “D.”
1860.
Aug. 1, 22 tons Range Coal, at $5.25............ ... $15.27
« 41 do Egg do do ............... 2.62
« § 5% do do doi; “idoy el B SEE 26,98
« 10,1 do Range do do ................ 5.25
« 13,1 do Egg GG o S 5 8 oo e b6 5.25
$55.27
Total, 52,10 tONS, Alew v v everun e $294.18
Kelly & Co. have settled the above bills with us. M.
679 Bull furnished us with sixty-five tons of Blossburg coal in
July, 1860, at 94.20 per ton. My .impression is, that when
sso I was at the office of Kelly & Co., in September, 1860, they
had not & supply of hard coal. XKelly & Co., T understood:
hauled the coal purchased of us to customers. Coal advanc-
681 ed that winter to 810 per ton.  We figured up in the fore.
S of October; and found we lacked about 175 tons to fill

rders. We went out and purchased it at 56
lost about 75 cents per ton on the orders we
had taken and filled in this way. .I do .notv know that a man
could have purchased 2,000 tons in Chicago. It then con-
o 1ise about 50 cents per ton every two weeks, till it

outstanding ©
or ton, and

tinued t
was $10 per ton.
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And on pig cross-examination said Reno testified:—The
average passage of a hoat from Buffalo to Chicago is about
et days. e i telegraphic communication, and the
average time for the transmission of a letter is about two
days. When Mr. Bul] was here he told us to let Kelly have
the coal. Mr, Bull paid us Exhibits marked A and D, the
other two bills were paid by Kelly & Co. at their office.

And on his redirect examination said Reno testified :—

Wa e orders on Kelly & Co. to pay Bull Exhibits A
and D.

And also read the deposition of Wm. H. Fuller, who
testified as follows :—I made a contract with Kelly, I think,
about the first of October, 1860, to furnish what hard coal
I should require till spring. The contract, I think was
verbal, but written down hy Kelly in the order-book. I
used about 40 or 45 tons. They furnished me coal only for
from 4 to 6 weeks, and in all from 8 to 10 toms. My
damages, from their failure to furnish the coal, was about
$100. I had to pay $10 and $10.50 per ton to make up the
deficiency. I have not settled with Kelly & Co.

And also read the deposition of Henry H. Butler, who
testified as follows:—Buel, Hill, and Granger made a con-
gract with Kelly & Co. for 40 tons of coal, 85 of hard and
5 of soft. The contract was only filled in part.  Kelly &
Co. paid Buel, Hill, & Granger $41.50 as damages for the
non-performance of the contract.

And on his cross-examination said Butler testified :—I
charged the diﬁ'ereflce 1)et\\:eexx f,he contract price and what
we had to pays which was $41--'>9, and on the settlement of

he account with Kelly & C(_). _thls amount was deducted.
tleA od also read the deposition of George H. Beardesly,

who testified as follows :—On the 12th day of July, 1860,
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Kelly & Co. agreed to deliver to the Chicago & Rock Island
R. R. Co. what coal they wanted before the first day of June,
1861. The following is a copy of the contract :—

EXHIBIT “A.”

(L Curcaco & Rock Isnanp RAILROAD.

Purchaser’s Ofiice, Chicayo, July 12, 1860.

Curoaco & Rock Istaxp R. R. Co., Guyrs.—We hereby

agree to furnish you, delivered on board of your cars, at

your repair shop in Chicago, what Blossburg coal you may

want between this and the first day of June, 1861, at §4.50

per net ton, the coal to be of the best quality. Lehigh coal,
during the same time, to be delivered at $6.50 per ton.

KELLY & CO.

2 They delivered one cargo. I ordered, as agent of the
company, about 500 tons, which was not delivered, and I
think we should have wanted about 500 tons more, though
I did not order that. The failure of Kelly & Co. to deliver
the coal according to the contract, was a damage to the
company of not less than $1.50 a ton, and I think the com-
pany paid §2 per ton over the contract price. There has
been no settlement between the Railroad Company and
Kelly & Co., as to the amount of the damage.

gt And on his cross-examination, said Beardesly testified :—
Kelly & Co. first failed to deliver the coal, I should think,
in October or November. Kelly & Co. have never paid
any damages.

Stk And also read the deposition of Arthur B. Meeker, who
testified as follows: T reside in Chicago, and am in the coal
and iron business. Kelly & Co. had not a large supply of

702 nal. I was selling them coal all along in the summer and
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fall of 1860. T think I solq them coal every month. They
had of me about one hundred and fitty tons of coal. The
e they bought of me was, that they were out of the
kinds of coal that they purchased of me.

And on his cross-examination, said Meeker testified :—
I think I sold them coal every month during the spring,

summer, and fall of 1860. The last I sold them was in
November.

And the said Maher read, on the hearing, the deposition
of John S. Williams, who testified as follows: I had a
written contract with the firm of Kelly & Co., given in May
1860, for the delivery, on the cars in Chicago, of all the
Blossburg coal I wanted till May 1861, the price not to
exceed 86 per ton. The contract was as follows :—

EXHIBIT “A.”

Joux S. WinLiaxs, Galena, Illinois :

We will sell you Blossburg coal
at $5.50 per ton till further notice. We will guarantee that
the price shall not exceed six dollars per ton for one year
from the first of May, 1860.

KELLY & CO.

They failed to turnish me the Blossburg coal in Nov. or
Dec. I made demands for the coal in November and Dec,
1860. They failed after that time to deliver coal. I suf-
fored damages from their failure to comply with the terms
of the contract, to the amount of five hundred dollars.
The account between myself and Kelly & Co. stands to their
credit, on My books, to the amount of $220.80, but the
same 18 msettled, and Kelly & Co. have not allowed me for
the damage for their failure to comply with the contract.
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When I was in Chicago in November 1860, Kelly & Co.
had no Blossbm'g coal in their yard. The last car load T
received, Kelly told me he had purchased of other parties
&t §7 per ton. The coal was purchased of A. B. Meeker
or of Law & Strother, I am not positive which. T think
they purchased more than the one car load, as they were
desirous to fulfill their contract. In November they had
no hard anthracite coal in their yard, to the best of my
recollection. And on his cross-examination, said Williams
testified: The contract was made in May, and they
refused to deliver the coal in November.

October 6th, 1863, the following proceedings were had
in said case, to wit:—

CADWALADER BULL
Vs. L
¢ BiLn CTUNCTION.
HUGH MAHER anp ILL ¥or INjUNCTION
EDWARD KELLY,

And now come Hervey, Anthony & Galt, solicitors for the
complainant in said cause, and suggest to the court the
death of the said Cadwalader Bull, the said complainant in
this cause, and it is ordered that the same be and is hereby
taken and entered -herein of record, and thereupon, on mo-
tion of said solicitors, it is further ordered, that Maria
Bull, administratrix of the estate of Cadwalader Bull,
deceased, be, and she is hereby made, a party complainant
in said suit, an.d that further Proceedings in said cause
be prosecuted In the name of said Maria Bull, Adminis-
tratrix of said Cadwalader Bull, deceased, as aforesaid.

December 22nd, 1863, the following decree was entered,
to wit:
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ADMINISTRATRI x oF CapwarLaper BuLy,

MARIA BULL, ]
L
(

Dxoren.
VS,

EDWARD KELLY & HUGH MAHER. J

This cause coming on this day to be heard upon the bill,
answer, cross-bill, and all the pleadings pled and proofs
taken therein, and Messrs. Hervey, Anthony & Galt, of coun-
sel for the complainant, having been heard, and Messrs.
Nicholes Brothers, of counsel for the defendant, Hugh
Maber, having been also heard, and no counsel appearing
for the said defer.dant, Edward Kelly, and the court, upon
consideration thereof, and being tully advised in the prem.
ises, doth order, adjudge and decree as follows, namely :—
That the cross bill of the said Hugh Maher and Edward
Kelly, pled in this cause, be dismissed, and that the amend-
ed answer of the defendant, Hugh Maher, pled on the 18th
day of August, A.D. 1862, be stricken from the files of this
court, and the same having been filed subject to the objec-
tion and to the disposition of the court, to be made thereof
on the final hearing of this cause.

And it further appearing to the court, that the said Cad-
walader Bull has departed this life since the commencement
of this suit, the partnership heretofore existing between the
said Cadwalader Bull and the said defendants, Edward
Kelly and Hugh Maher, in the coal business, as set forth in
the articles of co-partnership, in evidence in this case, has,

by the death of said Cadwalader Bull, been dissolved.

And it further appearing to the court, that the said Cad-
walader Bull did, in his life time, supply to the said
defendants, under said agreement of Co-partnership, coal to
to the value of §6,695.79, at cost price at Buftalo, the same
being the lowest cash price at said place, on account of
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which the said defendants have paid to the said Cadwalader
Bull, in bis life time, the sum of $3,150, and no more,

It is therefore adjudged and decreed, that there is and
remains due to the said complainant, as administratrix of
the said Cadwalader Bull, from the said defendants, on the

actual cash cost of the said coal at Buftalo, the sum
of $3,445.73.

And it further appearing to the court, that up to the
time of filing the bill in this cause, the said defendants had
sold of the coal furnished to them by said Cadwalader Bull,
in his life time, under the sajd agreement, to the amount of
§5,246.05, and that the profits on said sales amounted to
$1,787.50, and that the said complainant is entitled to one-
third part of said profits, it is ordered, adjudged and
decreed, that there is and remains due, from the said defend-
ants to the said complainant, for such profits on such sale,
as and for said one-third interest therein, the sum of $595.83.

And it forther appearing to the court that the coal sup-
posed by said Cadwalader Bull, to have been unsold by the
defendants, at the time of the filing of the original bill
herein, but which was claimed by said defendants to have
been sold in gross to one James Roberts, hefore the filing of
said bill amounted to six hundred and eighty-eight tons,
which sale to said Roberts the court finds to have been a
fraud on complainant and a violation of the articles of
co.partnel'Sllip .1)}' the said defendants, and which coal last
mentioned, owing to the very great rvise in the value thereof
in the fall of 1.8(50, the court finds to have heen worth ten
Jollars per ton 11t t-‘he ym'(l. of the said defendants in Chicago,
and the cost of \“Vlllcl{ was 33,‘-’3_8-70, leaving a profit thereon
of $3,041.30, of which the said complainant is entitled to
o ne-thil‘l part.
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It is, therefore, further adjudged, ordered, and decreed
that there is and remains due from the said defendans to
the said complainant, as and for the said one-third share of
said last mentioned profits, the sum of $1,213.76.

And it further appearing to the court that the said defend-
ants are justly and equitably indebted to the said complain-
ant in the furthet sum of §591, for short delivery of coal by
the said defendants to one Nathaniel S. Bouton, as shown
by the entry of that sum to the credit of the said Cadwalader
Bull on the ledger of the said defendants.

And it further apfean’ng to the court that the expense of
said co-partnership, up to the time of the commencement of
this suit, amounted to $1,500, in which sum is included the
salary of the book-keeper, to be paid by said Cadwalader
Bull, according to said co-partnership agreement, and which
amounted to $247.02, leaving a balance of $1,252.98 to be
shared in equal proportions between the said complainant
and said defendants.

It is, therefore, ordered, adjudged, and decreed that from
the amounts herein before found to be due from the said
defendants to the said complainant there be deducted the
sum of $247.02, being the wages of the hook-keeper and one-
third of the remaining expenses.

_ And it further appearing to the court here that the said
complainant is entitled to interest on the amount so found
to he due, from the 11th day of October, A. D. 1860, to the
day of the entering of this decree.

It is, therefore, further ordered, adjudged and decreed
that the interest on the sum of §5,296, from the said 11th
day of October, A. D. 1860, to the day of the entry of this
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docree, amounting to the sum of §1,005, to be allowed to
i+e said complainant.

It is, therefore, hereby ordered, adjudged, and decreed
by the court that the said defendants, Edward Kelly and
Hugh Maher, to forthwith pay to the said complainant the
sum of 6,300, composed of the various items hereinbefore set
forth in detail, being the amount found by the court to be
Justly and equitably due from the said defendants, Hugh
Maher and Edward Kelly, to the said complainant with
interest thereon from the date of this decree, and that the
said defendants do pay the cost of this suit.

And it is further ordered, adjudged, and decreed by the
court that the said complainant have execution for the said
sum so decreed to be paid by said defendants, and the said
costs.

And thereupon said defendant, Hugh Maher, appears by
D. C. & I. J. Nicholes, his solicitors, and prays an appeal
herein to the Supreme Court of this State from the Judg-
ment and decree of this court, which is allowed to him on
filing bond in the penalty of $8,000, with security to be
approved by one of the judges of this court, and to be filed
Ly the fourth day of the next term of this court,

And thereupon comes said Hugh Maher an( presents his
appeal bond in the penalty of 8,000, conditioned as requir-
ed herein, which bond is approved and ordered to be filed
b'y the court.
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VII.

VIII.

IX.

ASSIGNMENT OF ERRORS.
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The Superior Court of Chicago erred in not finding whether
there was cause for a dissolution of' said copartnership.

The said Superior Court erred in not passing upon the causes of

_complaint alleged in the bill.

The said Superior Court erred in granting relief upon matters
not alleged in the bill.

The said Superior Court erred in granting relief upon matters
transpiring subsequent to the filing of the bill.

The said Superior Couwrt erred in finding said firm of Kelly & Co.
had been dissolved by the death ot Cadwalader Bull, subsequent to
the filing of the bill, and upon such finding, decreeing an account.

The said Superior Court erred in finding the said firm of’ Kelly
& Co. had been dissolved by the death of Cadwalader Bull, with-
out fixing the date of such dissolution by the death of said Bull.

Th(.; said Superior Court erred in finding the defendants auilty of
of a fraudulent sale to James Roberts, without any allegation in the
Dbill of such fraudulent sale.

The said Superior Court erred in decreeing for the complainants
and against the defendants.
« ai <

The said Superior Court erred in decrecing for the complainant
and against said defendant below, Hugh Maher, impleaded with
Edward Kelly.
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The said Superior Court erred in rendering a decree against
equity and not supported by evidence.

The said Superior Court erred in finding that the said coal was
furnished to defendants below.

The said Superior Court erred in finding that the defendants be-
low sold the coal furnished to said firm of Kelly & Co. by com-
plainant below.

The sajd Superior Court erred in finding said defendants jointly
guilty of a fraud on complainant below in selling coal to James
Roberts.

The said Superior Court erred in finding that there was due com-
plainant below from defendants below jointly, $591, for short deliv-
ery of coal to N. S. Bouton.

The said Superior Court erred in decreeing against said defend-
ants jointly, for any violation of said articles of copartnership, or
conversion of any partnership property, or any fraud on the rights
of complainant below by said Edward Kelly.

The said Superior Court erred in rendering a decree against the
said Hugh Maher, it appearing from the record aforesaid, that the
said Hugh Maher did perform and keep each and every covenant,
either joint or several, in said articles of copartnership, on his part
to be performed and kept.

The said Superior Court erred in decrecing a dissolution of the
partnership without converting the assets of said firm into money,
and allotting to each partner his share of the same.

:

The said Superior Court erred in not decreeing an account be-
tween each partner and said firm.

The said Superior Court erred in not decreeing that the amount
withdrawn by each member ot said firm be refunded as provided in
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said co- -partnership articles, and in pmsu'mce of the prayer con-
tained in said bill,

The said Superior Court erred in not decreeing the amount of
loss to be borne by each member of the said firm, for losses sus-
tained in the course of said partnership business,

That said Superior Court erred in striking the separate answer of
Hugh Maher, defendant below, from the files.

The said Superior Court erred in decreeing that there was due
from defendants below to complainant below tho sum of $3545.73
on the cost price of coal. c

That the said Court erred in finding that there had been sold of -
the coal furnished by complainant below only to the amount of
$5246.15, at the time of filing the bill.

The bupeuol Court erred in finding that there were profits upon
the sales of coal, found by the court below to have been made up
to the time of filing the bill amounting to $1787.50.

The Superior Court erred in decreeing the payment of the cost
price of coal, that was sold upon credit.

The Superior Court erred in finding that there was in the yard of
Relly el the time of filing the bill 688 tons of the coal fiur-
nished by the complainant below, and in finding said coal worth
ten dollars per ton.

The Supcrior Court erred in finding that there was a profit made
upon coal remaining in the coal yard of Kelly & Co. at the time of
filing the bill of $3641.30, and in decreeing the payment of one
third part thereof’ to complainant below.

he Superior Court erred in finding the expenses of said co-part-
pership up to the filing of the bill, m(‘ludm:r the salary of the Book-
keeper, Were only §1500.
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The Superior Court erred in finding that there was due complain-
ant below at the date of the decree the sum of $6300.

The Superior Court erred in allowing interest before dissolution.

The Superior Court erred in not making any provision by said
decree for the payment of the debts and liabilities of said firm.

The said Superior Court erred in rendering a final decree withou
disposing of the debts and moneys due said firm, from the collec-
tion of which the defendants below were by the order of said Sup e
rior Court at the time of filing the bill and ever since have been
enjoined. %

That said Superior Court erred in not charging the complainant
below with the debts and moneys due said firm.

The Superior Court erred in not appointing a recciver.

The Superior Court erred in not disposing of the injunction in
the suit below.

The Superior Court erred in not allowing the defendants below
damages for the failure of the complainant below to supply the said
firm with coal in pursuance of the co-partnership agreement.

The Superior Court erred in not charging the said complainant
low for loss to said firm arising from his failnre to perform his
elo =} I

part of the co-partnership agreement.

XXXVIII. The said Superior Court erred in not providing by said decree

XXXTX.

for losses sustained by said firm in the course of said co-partnership
business.

The said Superior Court erred in not abating from the amount
found against the defendants below for the losses sustained by said
firm, in the course of said co-partnership business.
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ior Court erred in not allowing the defendants for
the amount p:ud by them as damages for the failure of the firm to -
fill the co-partner ship contracts.

The said Superior Court euul in dismissing the cross bill of the
defendants below, and in not sustaining the same.

The said Superior Court erred in refusing to allow the defend-
ant below, Maher, to examine on the heari ing the said Robert Law,
T. J. Kemsella and George W. Quigg, and in refusing to allow said
defendant to introduce parol evidence on the hearing in support of
the answer and ecross bill of the defendants below.

D. C. & I. J. NICHOLES,

Solicitors for Appellant.







