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S UPREME-COURT,
APRIL TERM, A. D., 1858.
ISAAC BROKAW & AARON S. BROKAW,

8. r Appeal from Bureau.
CHARLES L. KELSEY. |

Tuis Action was brought by Charles L. Kelsey, the Plaintiff in the

court helow, on a promissory note. The declaration contains two special

Countg, and the common counts, for money paid by the Plaintiff’ for

the use of the defendant, for money lent and for money had and re-

/ A ceived. ]
e ¢ The First Count is as Follows :

P ~Charles L. Kelsey, plaintiff, complains of Isaac Brokaw and Aaron
Y/ 8. Drokaw defendants, of a plea of Assumpsit.
! For that whereas, the said defendants, heretofore, to wit; on the

1st day of December, A. D. 1856, at the County and State aforesaid,
made their certain promissory note in writing, bearing date the day
and year aforesaid, and then and there delivered the same to one A. A.
Webber, and thereby jointly and severally promised to pay to the order
of A. A.Webber,the sum of Five Hundred and Thirty-six Dollars, with
interest from date at 10 per cent., if not paid when due; it being
for money loaned, for value received, on or before the 15th day of
March, A. D., 1857; which time has long since clapsed; and afterwards,
to wit: on the day and year first aforesaid, at the county and state
atoresaid, the said A. A. Webber endorsed the said promissory note to
the plaintifl, of which said endorsement the said defendants then and
there had notice, whereby the said defendants then and there became
liable to pay the plaintiff the said sum of money in the said promissory
note specitied, aceording to the tenor and effect thereof, and being so
liable, afterwards, to wit: on the day and year aforesaid, at the county
and state aforesaid, premised to pay the plaintiff the amount of the
said promissory nete, according to the tener and effect thereof; yet,
the said defendants have not, nor has either of them, paid the plaintiff
the said sum of money, in the said promissory note mentioned, nor any
part thereof, but so to do have hitherto refused and still do refuse.

The second countis substantially the same as the first. It sets out
the making and the delivery of the note to A. A.Webber, the endorse-
ment to Kelsey, and the refusal, on the part of the defendants, to pay
the same, though long since due. ;

Tar DEFENDANTS FILED FIVE PLEAS IN BAR.

1 That after the making the said several promises in the said de-
claration mentioned, and before the commencement of this suit, and
before the assignment of said note, Isaac Brokaw, one of the defen-
dants and the real maker of the note, made, executed and delivered to
the said A. A. Webber, a deed of trust for @ lot, or part of lot, in the
original town of Princeton, county of Bureaun and State of Illinois,
which deed is herewith filed, marked “A,” and made part of this plea:
that for and in consideration of the sum of five hundred and thirty-six
dollars, paid by Webber to Isaac Brokaw, the said Drokaw deeded
the said lot to the said Webber beyond the power of redemption. That
it was further stipulated in said deed, that it the said Drokaw or his
representatives, should pay, or cause to be paid, to the said Webber
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on or betore the 16th day of March, A

, D., 1857, the sum of five huu
dred and thirty-six dollars, according o the tenor and effect of a ce
tain promissory note, which was given on the 1st day of December,
1856, it being the said note, in_the plaintift’s declaration mentioned,

then the said Webber may sell and make a deed, &e., that the note.

was not paid according to agreement—and time being the essence

of the contract the title to said lot vested in the said Webber, that of

this the plaintiff had notice, all of which &e.

2 The second plea, actio non, &e.,and contains substantially the same
as the first. It sets out payment by deeding certain property, situated
in the town of Princeton, containing a provision that if the defendants
should pay the sum of five hundred and thirty-six dollars on or before
the 15th day of March, A. D., 1857, then the said property was to
revert to the defendant, Isaac Brokaw, and concludes with 2 verifi-
cation.

3 Defendants say actio non, &e. Because they say thatsaid pro-
migsory note is the only cause of action in said suit. " That the said
promissory note was given by Isaac Brokaw for money which he bor-
rowed and appropriated to his own use, on the 1st day of December,
AL D., 1856, and for a further security on the same day and date one
of the defendants, Isaac Brokaw did execute and deliver to the payee
of said note, to wit: A. A. Webber a deed of trust, for ot or part of
lot No. 78 in the original town of Princeton, county of Bureau, and
State of Illinois, a copy of which is herewith filed and made part of
his plea. That before said note became due, the said Isaae Brokaw
and Mildred, his wife, sold said lot to one John Adley,by regular deed
of’ conveyance, subject to said mortgage or trust deed ; that it wasthen
and there agreed between the parties, to wit: Isaac Brokaw, A. A.
Webher, and John W. Elmendort, who was the agent of said Adley,
to attend to said Dusiness, that said Adley was to pay the said nofe,
which the said Webber held against the said Brokaw as part payment
of the purchase money of said lot,—1hat the said Webher then and
there agreo | to said arrangement, and that said Adley, by his agent.,
Elmendaort, accepted of said agreement, and then and” there acknow-
ledged himselt and the lot above mentioned as bound for the, amount
of said note—and it was further agreed between said parties] that the
said defendants were then and there discharged from their liability on
said note, the said Webber agrecing to look to said Adiey and to the
said property for the payment of said note, (¢ being the same property
which was held by the trust deed above mentioned,) and the said Adley
accepted of said agreement. That after said agreement was entered
into by the said parties, and after the said note became due, the said
Webber assigned said note to one Charles L. Kelsey, the plaintiff in
this action, that the said Kelsey had notice of said agreement, all of
which defendants are ready to verity, wherefore, &e.

4 And for a further pleain behalt of Aaron S. Brékaw, defendant

says actio non &c., because he says, the said promissory note is the

only cause of action in said suit. That the said Aaron'S. Brokaw is
only collateral security on said note,—That said note was made by Isaac
Brokaw and a deed of trust given to secure the payment of the same,
a copy of which is herewith filed and made part of this plea,—That
about ten days after this deed was given, said defendant signed said
note at the request of A. A. Webber, the payee of said note,—that
said defendant never had any-consideration for signing said note, and
after making and signing of the same, but before the assignment of the
said note to the plaintiff, Isaac Brokaw and wife sold said lot above
mentioned to one John Adley, that the amount of the said note was
deducted from the payment of the purchase money to Isaac Brokaw,
and in the presence of John Adley, Isaac Brokaw and A. A. Webber,
Adley wa€m1bstitujncd for the Brokaws’by Webber, and Adley agreed
to said arrangement,—that-all this was done without the knowledge or
consent of said defendant, Aaron 8. Brokaw, and this the defendant is

ready to verity, wherefore,de.

s plea sets up fraud, — that the name of Aaron 8. Brokaw
was obtained to said note,through the fraud and misrepresentation of A

A. Webber, the payee of the note
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The plaintiff demurred to each and all of the defendants’ pleas, and
the defendants joined in the demurrer. It was argued at the January
Term of the Bureau County Circuit Court, A. D., 1858, and the De-
murrer was sustained.

The defendants stood by their pleas, and judgment was rendered by
his Honor, Judge Ballou, on the demurrer. = The defendants prayed and
obtained an appeal, and for error say.

That the Court erred in sustaining the plaintfl’s demurrer to each
and all of the defendants’ pleas.

The appellants rely particularly upon the following points and
authorities. ’

1 The maker of a promissory. mnote, may be discharged by an
agreement between the holder and maker and a third person, that the
latter shall take upon himself the sole and exclusive payment of the

debt.
Story on Prom. Notes, Sec. 48.
Bayley on Bills, - 344,
1 Starkie, - - 107.

3 The Statuce of Frauds cannot be relied on, unless specially plea-
ded. Itonly establishes a rule of Fvidence,and does not change the
mode of pleading an agreement., |

Switzer v. Skiles, 8 Gilman, 534.

Miller v. Drake 1 Caines, 45.

Llting v. VanDeulyn, 4 Johns.237.
Myers v. More, 15 Johns. 435 :
State of Indiana v. Woram, 6 Hill, 33.
Peacock v. Purvis, 2 B. & B. 369.

3 The agreement of Adley to pay Webber the debt due from the
Brokaws to Webber was simply an agreement to pay his own debt,
hence it was an original promise and therefore not within the statute of
frands. Farley v. Cleaveland, 4 Cowen 432. Johnston v. Walker, 4 B.
& C. 166. Barker v.Bucklin, 2 Denio, 45. 6 Dow. & Ry. 288,

Kingsley v. Balcome, 4 Barbour, 131.
Slingerland v. Morse, 7 Johns. — 462,
Gold & Sill. v. Philips, 10 Johns. 412.
Leonard v. Vrendenqurg, 8 Johns. 29. .

4 Extrinsic evidence may be given at law, as well as in Equity,
for the purpose of showing, that one of several parties to a joint and sev-
eral contract, under seal or by parol, is a mere surety, even -when he
appears on the face of the contract as principal. -

Pain v. Packard, 13 Johns. 174.
Schroeppel v. Shaw, 5 Barbour, and 8 Comstock 446, "
Archer v. Douglass, 5 Denio, 107. .
Bank of Steubenville v. Hoge, 6. Ohio, 17.
Grafton Bank v. Kent, { N. Hamp. 221.
Byles on Bills, 6 (note).
20 Alabama, 140.
10 Barbour, 572.
3 Texas 215.

5. The undertaking of Aaron 8. Brokaw is that of collateral gua-
rantor, without consideration, consequently he isnot liable on the
note. 5 Mass, 545. :

6 If a creditor varies the contract, changes the situation of the par-
ties, or increases the risk of the surety, he thereby discharges the surety.

Mathews v. Aiken 1. Comstock. 595.
Clipenger v. Creps. 2 Watts, 45.
Tahhage v. Burlingame, 9 Barr, 21.

7 Fraud vitiates all contracts into which it enters. Hence if the sig-
nature of the surety has been induced by the misrepsesentation of the
payee of the note, he is not bound.

- Treshmen’s case, 9 Coke, 110.
Stewart v. Behm, 2 Watts, 356.

JAS. S ECKELS, | ., . . ;
JNO- M. GRIMES. | % for dppellant.
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SUPREME COURT,
APRIL TERM, A. D., 1858,

[SAAC BROKAW & AARON S. BROKAW, ) i
8. Appedl from Bureau.
CHARLES L. KELSEY. f
Trrs Action was brought by Charles L. Kelsey, the Plaintiff in the
court below, on a promissory note. The declaration contains two special
Counts, and the common counts, for money paid by the Plaintiff for
the use of the defendant, for money lent and for money had and re-

.ceived.

The First iCount vs as Follows :

Charles L. Kelsey, plaintiff, complains et Isaac Brokaw and Aaron
8. Brokaw defendants, of a plea of Assumpsit.

For that whereas, the said defendants, heretofore, to wit; on the
1st day of December, A. D. 1856, at the County and State aforesaid,
made their certain promissory nete in writing, bearing date the day
and year aforesaid, and then and there delivered the same to one A. A.
Webber, and thereby jointly and severally promised to pay to the order
of A. A.Webber, the sum of Five Hundred and Thirty-six Dollars, with
interest from date at 10 per cent., if not paid when due; it bein
for money loaned, for value received, on or before the 15th day of
March, A. D., 1857; which time has long since elapsed; and afterwards,
to wit: on the day and year first aforesaid, at the county and state
aforesaid, the said A. A. Webber endersed the said promissory note to
the plaintift, ot which said endorsement the said defendants then and
there had notice, whereby the said defendants then and there became
liable to pay the plaintiff the said sum of money in the said promissory
note specified, according to the tenor and effeet thereof, and being so
liable, afterwards, to wit: on the day and year aforesaid, at the county
and state aforesaid, promised to pay the plaintiff the amount of the
said promissory note, according to the tenor and effect thereof; yet,
the said defendants have not, nor has either of them, paid the plaintiff
the said sum of money, in the said promissory note mentioned, nor any
part thereof, but so to do have hitherto refused and still do refuse.

The sccond count is substantially the same as the first. It sets out
the making and the delivery of the note to A. A.Webber, the endorse-
ment to Kelsey, and the refusal, on the part of the defendants, to pay
the same, though long since due.

Tur DrerexpanNts FILED ¥IVE PLEAS IN DAR.

I That after the making the said scveral promises in the said de-
«claration mentioned, and before the commencement of this snit, and
before the assignment of said note, Isaac Brokaw, one of the defen-
dants and the real maker of the note, made, executed and delivered to
the said A. A. Webber, a deed of trust for « lot, or part of lot, in the
original town. of Princeton, county of Bureau and State of Illinois,
which deed is herewith filed, marked “A,” and made part of this plea;
that for and in consideration of the sum of five hundred and thirty-six
dollars, paid by Webber to Isaac Brokaw, the said Brokaw deeded
the said lot to the said Webber beyond the power of redemption. That
it was further stipulated in said deed, that if the caid DBrokaw or his

representatives, should pay, or canse to be paid, to the gaid Webber
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‘on or before the 15th day of March, A. D., 1857, the sum of five hun-
«dred and thirty-six dollars, according Zo the tenor and effect of a cer-

tain promissory note, which was given on the 1st day of December,

1856, it being the said note, in the plaintiffs declaration mentioned,

then the said Webber may sell and make a deed, &e., that the note
was not paid according to agreement—and time being the essence
of the contract the title to said lot vested in the said Webber, that of

~this the plaintiff had notice, all of which &e.

2 The second plea, actio non, &ec..and contains substantially the same
as the first. It sets out payment.by deeding certain property, situated
in the town of Princeton, containing a provision that if the defendants
should pay the sum of five hundred and thirty-six dollars on or before
the 15th day of March, A. D., 1857, then the said property was to
revert to the defendant, Isaac Brokaw, and concludes with & verifi-
cation.

3 Defendants say actio non, &e. Because they say thatsaid pro-
missory note is the only cause of action in said suit. That the said
promissery note was given by Isaac Brokaw for money which lie bor-

rowed and appropriated to his own use, on the 1st day of December,
A. D., 1856, and for a further security on the same day and date one

of the defendants, Isaac Brokaw did execute and deliver to the payee
of said note, to wit: A. A. Webber a deed of trust, for lot or part of
lot No. 78 in the original town of Princeton, county of- Bureau, and

‘State of Illinois, a copy of which is herewith filed and made part of

his plea. That before said note became tue, the said Tsaae Brokaw
and Milared, his wife, sold said lot to one John Adley,by regular deed
of conveyance, subject to said mortgage or trust deed; that it wasthen
and there agreed hetween the “parties, to wit: Isaac Brokaw, A. A.
Webber, and John W, Elmendorf, who was the agent of said Adley,
to attend to said business, that said Adley was to pay the said note,
wlich the said Webber held against the said Brokaw as part payment
of the purchase money of said lot,—1hat the said Welber then aud
there agreod tosaid arrangement, and that said Adley, by his agent,
Elmendort; accepted of said agreement, and then and there acknow-
ledged himself “and the lot above mentioned as hound for the amount
of said note—and it was further agreed between said “Egrties_ that the
sald defendants were then and there discharged from thair Tk ility on
said note, the satd Webber agrecing o 160k 10 said Adl ey and to the
said property for the payment of said note, (i being the same property
which was held by the trust deed above mentioned,) and the said Adley
accepted of said agreement. That after said agrecment was entered
into by the said parties, and after the said note became due, the said
Webberfassigned said note to one Charles T.. Kelsey, the plaintiff in
thisaction, that the said Kelsey had notic@%f said agreement, all of
which defendants are ready to verity, wherefare, &K~

4 And for a further pleain behalt of Aaron'S. Drokaw, defendant
says actio non &e., because le says, the said promissory note is the
only cause of action in said suit. That the said Aaron'S. Brokaw is
only collateral security on said note,—That said note was made by Isaac
Brokaw and a deed of trust given to secure the payment of the same,
a copy of which is herewith filed and made part of this plea,—That
about ten days after this deed was given, said defendant signed said
note at the request of A. A. Webber, the payee of said note,—that
said defendant never had any consideration for signing said note, and
after making and signing of the same, but before tlie assignment of the
said note to the plaintiff, Isaac Brokaw and wife sold said lot above
mentioned to one John Adley, that the amount of the said note was
deducted from the payment of the purchase money to Isaac Brokaw,
and in the presence of John Adley, Isaac Brokaw ami A, A. Webber,
Adley was substituted for the Brokaws by Webber, and Adley agreed
fo said arrangement,—that all this was done without the knowledge or
consent of said defendant, Aaron S. Brokaw, and this the defendant is
ready to verify, wherefore,de.

5. This plea sets up fraud, — that the name of Aaron S. Brokaw
was obtained to said note,through the fraud and misrepresentation of A.
L. Webber, the payee of the note.

£ - . > ‘/
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The plaintiff demurred to each and all of the defendants’ pleas, and
the defendants joined in the demurrer. It was argued at the January
Term of the Bureau County Circuit Court, A. D)., 1858, and the De-
murrer was sustained.

The defendants stood by their pleas, and judgment was rendered by
his Honor, Judge Ballou, on the demurrer. " The defendants prayed and
obtained an appeal, and for error say.

That the Court erred in sustaining the plaintf’s demurrer to each
and all of the defendants’ pleas.

The appellants rely particularly upon the following points and
authorities,

I The maker of a promissory note, may be discharged by an
agreement between the holder and maker and a third person, that the
latter shall take upon himself the sole and execlusive payment of the

debt.
Story on Prom. Notes, Sec. 48.
Bayley on Bills, - 344.
1 Starkie, - - 107.

4 The Statuce of I'rauds cannot be relied on, unless specially plea-
ded. Itonly establishes a rule of Evidence,and does not change the
mode of pleading an agreement.,

Switzer v. Skiles, 8 Gilman, 534.

Miller v. Drake 1 Caines, 45.

Elting v. VanDeulyn, 4 Johns.237.
Myers v. More, 15 Johns. 435

State of Indiana v. Woram, 6 Hill, 33.
Peacock v. Purvis, 2 B. & B. 362.

3 The agreement of Adley to pay Webber the debt due from the
Brokaws to Webber was simply an agreement to pay his own debt,
hence it was an original promise and therefore not within the statute of
frauds. Farley v. Cleaveland, 4 Cowen 432. Johnston v. Walker, 4 B.
& C. 166. Barker v.Bucklin, 2 Denio, 45. 6 Dow. & Ry. 288.

Kingsley v. Balcome, 4 Barbour, 131.
Slingerland v. Morse, 7 Johns. - 462,
Gold & Sill. v. Philips, 10 Johns. 4192.
Leonard v. Vrendenqurg, 8 Johns. 29.

4 Extrinsic evidence may be given at law, as well as in Equity,
for the purpose of showing, that one of several parties to a joint and sev-
eral contract, under seal or by parol, is a mere surety, even when he
appears on the face of the contract as principal.

Pain v. Packard, 13 Johns. 174.
Schroeppel v. Shaw, 5 Barbour, and 3 Comstock 446,
Archer v. Douglass, 5 Denio, 107.
Bank of Steubenville v. Hoge, 6. Ohio, 17.
Grafton Bank v. Kent, { N. ﬁamp. 221.

Byles on Bills, 6 (note).

20 Alabama, 140.

10 Barbour, 572.

3 Texas 215.

5. The undertaking of Aaron S.  Brokaw is that of collateral gua-
rantor, without consideration, consequently he is not liable on the
uote. 5 Mass, 545.

6 If a creditor varies the contract, changes the situation of the par-
ties, or increases the risk of the surety, he thereby discharges the surety.

Mathews v. Aiken 1. Comstock. 595.
Clipenger v. Creps. 2 Watts, 45.
Talmage v. Burlingame, 9 Barr, 21.

7 Fraud vitiates all contracts into which it enters. Hence if the sig-
nature of the surety has been induced by the misrepsesentation of the
payee of the note, he is not bound.

Treshmen’s case, 9 Coke, 110.
Stewart v. Behm, 2 Watts, 356.

JAS. B BUREEB, 1 405 s Apsialls
INO. M. GRIMES. ¢ Atty's. for Appellant.
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