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STATE OF ILLINDIS,
SUPREME COURT AT OTTAWA,
Aol MAREH TERM, 1862
Appeal from VW hiteside County-

————— e D e

. George W. Fitch Apyellant—vs.—Daniel IL ITonnewell,

»» George H. Iill, and Joseph S. Hill, partners in trade,
“under the name and style of Honnewell, Hill & Co., Ap-
pellees.

The plaintifis below commenced their su't against
the defendant below, upon a note given by the de-
fendant to the Sterling and Rock Island Railroad
Company in payment forten shares of the Sterling
and Rock Island Railroad company dated lugnst
27th 1857 for one thousand dollars s, payable five years
aftér the 1st day of \u;m ‘mber 1857, with interest at
10 per cent payable semi-annually on the first ay of
March and the first d: v of \('p.vmlw each year,
which was payable at the ofice of said company Jt
Steriing, which note the company endorsed to lw\~
nolds, Wilder & Co., and by them assigned to the
pldll)tlils below, ag <v~t forth in the first count in
St heir declar: ation. This suit 1s bronght to recover the

first six inatalhments of interest, (viz; $300) as alleg-
ed in the first count in their decl: u'.muu
The second count in their declaration avers that

ilecard
Al

T3 the defendant below is indebted to plaintiffs helow
PO Afor six dustalments of interest on <aid note, amount-
ing to Three ITundred Dollars,
PES The declaration also contains common connts.
S Fhe defendant below, George W, Fiteh, filed his
pleas.
Ist. GeNeran Isvi; 20, Specran Prias, viz;
Ist. - Special Plea—avers that said note was given
T in payment of ten shares of the capital stock of the
" Rterling & Rock Island Railroad Compauny, which
said Gcm«m W. Fiteh had personally subseribed
i therefor. that is the only consideration for <ajd note ;
therefore said note is void.
Bl The 2nd, Special Plea avers that the contract for
FA% “the payment of interest on said note sem*-annu dly ia
AT

usurious and void,
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The 3d special Plea avers that said note was ob-
tained from the said George W. Fiteh by frand and
¢ircumvention aud the plaintiffs knew it.

The 4th Sy.ecial Plea avers that there was no con-
sideration for said note and that the plaintiffs knew
it.

The 5th special Plea, avers that the amount of the
capital stock lias not all been subseribed for.

The 6th spacial Plea, avers that the directors nev-
er demanded of the defendants below, the amount of
the capital stock subscribad,

The said Plaintifts below filed their demurrer to
the 2d, 8.1, 4th, 5th, 6th and Tth pleas.

May Term 1861.  Court sustained the demurrer,

May term 1861, The Court rendered judgment
upon the note for $200, for the first installments of
the interest money due on it,

The defendant below.entered motions for arress of
judgmen and a new trial, which motions were over-
ruled by the Court, to which ruling the defendant
belowexcepted and prays an appeal which it allowed
and 7ail given accordingly. .



ERRORS.

' Ist, The Court erred in sustaining the demurrer to the
special pleas,

-2nd. The judgment is manifestly agiainst the law and
the evidence,

- 3d. The nete is void,
4th. The note is usurious,

5th, The note was obtained by fraud.

6th, There was no consideration for said note,



‘The first question is, what powers are given to the Com-
pany under the chartert  The compuny organized under
the genseral Railroad act.  Cook’s statutes, page 937, see,
Ist, says:  “Any number of personus not less than twenty-
five, being subzcribers to the stocl to any contemplated
Railroad, may he formed into a corporation for the purpose
of constructing and huilding said Rajlroad, by complying
with the following requirements: when stock to the amount
of at least one thousand dollars per mile of said road, shall
be in good faith subscribed, and ten per cent paid therein,

then said subseribers may commence forming a permanent

organization to build said Railroad, 1nd not before. They
shall severally sybseribe articles of assoelation, in which
shall be set forth the name of the corporation, the number
of years it shall continue, which shall not exceed fifty.

The amount of the capital stock of the company which
shall be the actual cost of constructing the road together
with the cost of right of way, mctive power, and every oth-
er appurtenance for completing and running said road as
nearly as can be estimated by competent engineers, the
number of shares of which said stock shall consist, the num-
ber of directors and their names, the place from and to
which the proposed road is to bz constructed and the coun-
ties through which said road is to pass, and its length as
near as may be. and the names of five commissioners o
open books of subscription to the capital stock; each sab-

seriber shall subzeribe his name to said artieles of associas

tion, his place of residence, the number of shares of stoeck

take by him in said company.

Section 2nd states that such articles of association shall
not be filed in the office of the Secretary of State until ten
per cent on the amount of the stock subseribed shall actnal-
Iy and in good faith ba paid in, in cash, to the directors nam-
ed in the articles of assoclation,

Section 5th states that the commissioners for openiag
books of subseription shall from time to time after the com-
pany shall be incorporated, open books of subseription to
the eajital stock of said company,which shall be kept open
wntil @/l the Capital Stock shall be subscribed, if the compe,
ny shall so long exist, and in case a greater amount of stock
shall be subseribed than the whole eapital required by said
estimate, then the commissioner shall distriute said capital
stoek nwong the subseribers equally, said commizsioners to



open books of subscription to the capital stock of said com- .

pany. The word capital stock, is used for the first time in

the fifth section,and “when the capital stock shallall be sub-

scribed for and distributed” &e., then the sixth section says,

as soon as practicable after =uch capital stock shall have
been subscribed and distributed as aforesaid, the commis-
sioners (not the directors) shall appoint a time and place for
the meeting of the stockholders to elect directors, and
bhall give notice thereof at least twenty days, of the time.
and place of such election; thirteen directors shall be elec-
ted.

Section 7th says that the commissioners shall be inspec-
tors of the first clection of directors, and shall declare the
result thereof, and shall file a certificate of «aid election in
the office of the Secretary of State, and with the Clerks of
the different coupties through w hu,h said road is to run, and
shall also deliver to the Treasurer all the moneys by them
received on subscriptions to the ecapital stock of' said com-
pany, and shall deliver over all books and papers belonging
to.said company, and all subsequent elections shall be gov-
erned by the by-laws of the company. Now the commis-
sioners leave. The permanent organization of the compagy
is completed. 15th Tll, Report, page 400; Smith—vs.—
Bangs.

Section 11th says that it shall be lawful for the directors
to.call in and demand from the stockholders respectively,
all sums of money by them subscribed, at such time and in
such instalments 1s the directors may deem proper, giving
the necessary notice thereof.

The directors authorized toeall in and eollect the capital
stock could not be elected until afcer capital stock was all
subseribed for, that is a condition precedent, for the 6th sec.
says, as soon ws practicible after such Capits! Stock shall
hape been subseribed and distributed, &e., the ceom nissioner shall
appoint the time and place of election at which said direc-
tors shall be elected.

Section 7th says the commissioners shall be inspectors of
the first election of the directors which are authorvized to
demand and collect in the capital stock of said company,are
not the same directors mentioned in the first section of the
char ter, because the directors mentioned in the first section
were ‘lppomted by those who subscribed stock to the amount
of one thousand dollars per mile; in the first instance the



-th ousand dollars per mile; in the first instance the commis-
sioners were at the same time appointed, and after which
the articles of association were drawn up and the names of
the directors and commissioners were included in said arti-
cles of association, which clearly shows that the Legislature
when it passed the charter only intended to give to such
preliminary organization such powers as were necessary to
get the necessary amount of capital stock subseribed to build
and equip said road.

The commissioners had no power to call an election to
elect directors until aZ/ the capital st ock had been subscrib-
ed for, therefore no directors, possessing the power to
collect the capital stock can legally exist until after the
capital stock is all taken ; consequently no person had the
authority to demand the money and receive the notes in
payment thereof, by virtue of the charter. The commis-
sioners have the control of the Books and Stock uniil after
all the capital stock is subscribed for and the directors elee-
ted, and they had no power to take notes in payment of
stock from the subscribers; for, the taking of all the Cap-
ital Stock is a condition precedent, expressly so made in the
6th section of the charter. Also see Redfield on Railways
Page 717, Sec. 1, and page 79, and notes. In the case of
Atlantic Cotton Mills—vs— . bbott, 9th Cush. Reports, 423,
where it was inserted in asubscription for stock,that the cap-
pital stock of the company should be not less than $1,500,000
45 was held to be a condition precedent to making calls.

There is a good reason forit. Suppose a project to cost
three millions of dollars and the parties got one fourth suk-
seribed that would be all lost if the balance could no be
subseribed—it would be a great fraud on those who sub-
seribed if their subscriptions could be collected when they
supposed and had a right to suppose they would not he cal-
ed upon to pay, unless the balance of the capital stock was
subseribed for to complete the work, and thereby give val.
ve to the Stock.

Ihe 1st section of the charter says: “That any tamber
of person not less than twenty-five who being subsciibers of
and contemplated Railroad, may be formed into a corpora-
tion, &e.”  Sujpose that the persons only who being sub-
seribers to the stock of a contemplated Railroad, shonld sub-



geribe stock to the amount of a thousand dollars per mile.
should make the necessary esiimate of its cost, appoint di-
rectors, also commissioners to open Books and solicit capital
stock, and pay ten per cent in cask and file the articles of
association in the office of the Seeretary of State and get
the same recorded; and the commissioners should get o
small portion of the capital stock subseribed and should call
an election and directors should be elected and the commis-
sioners certify to their election and should then hand over
to the Treasurer of said company the books, money and pa-
pers. Could the company collect the amount of capital
stock thus subseribe:d for?  We think not.  No legal corpo-
ation would exist in such a case, the charter requiring at
least twenty-five members before they could become incor-
porated, when in fact, they had but ten, and by the same
parity of reasoning under the 6th section of the charter the
whole amount of capital stock must be subscribed for, he-
fore the commis<ioners can call an election to elect the first
directors of said company; such directors are;the only per-
sons under the charter that have the authority or power to
make an assessmentor collect the amount of capital stock sub-
seribed from said stockholders, The charter is apart of the
contract, and the the party having the right to and in fact
does examiue it,and upon such examination concludes to be-
come a party to it,and subseribesfor stockin it. Now what is
the contract it all written out 13 fullat the time the defend-
ant signed it 2 It is this: I, George W. Fitch, do here-
by agree to take ten shares of the capital stock ot the Ster-
ling and Rock Island Railroad Company, at one hundred
dollars each, which I hereby agree to pay therefor to said
company one thouswd dollars, at such times and in such in-
stalments as the directors that have been elected by all the
stockholders shall direct, they giving the required notice—
provided all of the capital stock required to build and equip
said Railroad shall be subscribed for according to the esti-
mate made.” Ifthe contract had been thus written out
could the money be collected on the subscription until the
whole of the capital stock had Deen taken? I think not;
it is a condition precedent,  We must take the charter, the
books of subscription,; and the articles of association, and
the estimates of the cost of building said road, and put
them together, in order to ascertain what the contract veal:
ly was,



When the organization of the company is perfected for
the purpose of building said Roud, the company owns
no stock, it cannot have any; it must have been all subseri-
bed and taken and owned by its members in their individ-
ual right, before the commissioners cancall an election to
elect directors to butld said Road, and when all the capital
stock is subseribed for, it may be and should be and would
be represented at the first election of directors, which was
clearly the design of the Legislature. In the ease of Walk-

“or—vs—De Vereaux ¢t al, 4 Pagie’s Report, page 229. 2
Vol. Rail Road eases page 529.

The act as set forth in that case,creating the Utica & Schenec-
tady Railroad requires the capital stock to be all subscribed
for and that the commissioners appointed to open the books
for stock subscriptions shonld in case of an excess of
stoek subscriptions apportion- the stock among the subscri-
bers, the Court says no person can be a stoc cholderof the
corporation, neither does any corporation exist, nor has any
person any lnterest in stock-as the legal owner therzot so as
to authorize him to vote upon it or transfer it as stock nor
can an election be held until the commissioners apyortion
ths stock, In the case of Crocker & Williams—vs—Crane,
93 Wendall's Reports page 211, 2 Vol. Railroad cases page
484, the Court says that when the charter provides for a
distribution of the stock among the stockholders no corpo-
ration exists before the distribution is made; the Court says
it is a condition precedent..  The 6th section of the charter
in this case, requires the commissions to apportion the stock
among the sl}hscriburs after it is all taken, and before they
call an elect fun. for it could not he distributed if it had not
heensubzeribed. Therefore, the subseribing for all the capital
stock is a condition precedent. Tt seems to us that it was the in-
tention of the legislatare in making the subseription forall cap-
ital stock of said company a condition precedent to prevent
frand from Deing practicedupon those who might first sub-
ceribe £ar capital stock on said books: There is not the twen-
tieth part of the stock taken of said company and the presump:-
tion is it will never be taken ; the road is not built and in
all human probability never will be built. Vyhere the
charter preseribes the particular mode n which a corpora-
tion shall make and execute its contracts, that mode must
he followed. Angel & Ames on Corporations, page 268,
sec 253,



"The charter in this case provides.that the directors shall
make estimates, give notice when the, estimate must be
paid, and a fair construetion of the charter is, that the esti-
mate shall be made at such  times and  in such amounts as
will be required to pay for the work as it progresses, and
no faster.

A corporation is a mere creatuve of law, and has no pow=-
evs nor rights except such as are espressly given it by the
charter. Trustees, dec.,—vs.—McConnel, 12th Tl re-
port, page 138 to 140. Angel & Ames on Corporation,
page 276, sec, 257, same, page 279, sec. 260,.same,page 103
sec. 111. It was undoubtly the intention of the Legislature
in passing the act under which this company claims to be
incorporated, to permit any number of persons notlessthan
twenty-five, who were desirous to bnild a Railroad between
given points, to be incorporated for that purpose. The
Road could enly be built by a solid capital of a large
amount, to be created by voluntary su])scl'ipt‘ion of individ-
uals in the form of stock, and to be paid from time to time
as the work progressed; and iu order to protect the stock-
holders from frauds and impositions.as well as the publie,the
Statute points out the method how the amount of capital
stock required to build and equip said Road should be as-
certained. The llth section requires the directors to col-
lect the amount of stock subscribed at such time and in
such instalments as they may deem proper.

The company has not the power to take a nofe in payment
of subscription to the capital stock, due five, ten, or twenty
years after its date, with or without interest. Such a note
is not the capital intended by the Legislature that the com-
pany should raise to build the road with. If the interest
should be collected as it becomes due and, expended on the
work, it would rot down before the money became due on
the.note, so as to complete the road. It may be said that
the company may throw the note into the market and sell
it. It the company has the power to do so, it can sell it
for what it can getforit. Suppose it sold for eight hun-
dred dollars; the party who gave the note would own a
thousand dollars of the capital stock, and draw his divi-
dends on it, and the party who actually paid in his thousand
dollars would own but a thousand dollars. It would be a
Traud upen the other steckholders, and one that the Legisla-
ture intended to prevent by preseribing the manner by
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which the capital stock should be raised and collected. . As
well might the company take the pay for the stock thvs
subseribed for in a flock of shep or in patnt rightsSE _The
company has undertaken to do aspecies of banking, vsing
the stock as the capital, taking notes in payment of its stocl
payable in five, ten aud twenty years after theiv date wth
interest at ten per cent, payable semi-annually and apunus'-
ly. The road canunot be built with such a capital, it is im-
possible. It never was intended by the Legislature that it
should be. Such trading and trafficking is foreign to the ol
Jeet for which the company was inecrporated, and the 272
is therefore wcid. There is a difference between an incor-
poration organized to trade, and one to build and 10n a
Rail*oad.  Angel & Ames on (lorportions, page 292 »ud
293, see. 271; 5th Corn. Reports, page 560, N. Y. Fve In-
surance Co.,—vs.—Ely. The ¢ = of Hood and 4rmory,—
vs.—The Providence Insurance C».; 2d Cranch Repor 5,
page 127, Condensed, page 371. The court says it s a
general rule that a corporation can only actin the manner
prescribed by law, in its corporat> capacity, it is the mere
creature of the act to which it owes its existence. It may
be said to be precisely what the incorporating act has made
it—to derive all its powers from that act and to be capable
of exerting its faculties only in the manner which that act
authorizes. * "n the case of Crocker & Williams—vs-Crane 23
Wendell's Rep_; 2 Vol. Railroad cases page 485. The de-
fendant Crane subscribed for 143 sharcs of stock to the Buf:
falo & Erie Railroad Company, the shares being fifty dol-
lars each, and the act of corporation required the pay-
ment of two dollars on each shave at the time of subseril
ing. A check was given and received in payment of and for

aid instalments. The court said that the check was void,
it being contrary to the policy of the charter or statute.
The New York Fire Tusurance Co.——vs.—Ely, before refer-
red to; McCullough.- vs.--Moss, 5 Denio reports page 567,
same page 579.

Ths case of the Vermont Central Railroad company—
vs—George Coyes, 21 Vermont Reports page 80; 1 Vol
Railroad cases page 226, In this case the defendant sub-
seribed for fifty shares of the stock of said company, the
note in suit was given for the first five dollars payable on
each share, which was required to be paid by the charter




-at the time of subseribing. The note was payable on de-

mand. It was claimed that there was no consideration for
the note, but the Court held it raised a mutuality in the
contract and gave eﬁicieucy to the subseription. This ease
differs very materially from theone at bar. The party gave
his contract to pay when they required it as if they ascer-
tained the amount by ecomputation and the party gave his
due bill to be paid when called for, and the money was re-
ally then to be used as a part of eapital to build the road ;
in effect the relation of the parties was not different from
the one contemplated by the charter. Not soin the case
at bar; a credit has been given to the defendant for more
than five years to pay his stock; there is no authority for
such a contract given by the charter.

The general Railroad Law, passed November 5th, 1849,
and an amendatory act thereto passed November 6th, 1849,
Ihe 34 section of the Amendatory act anthorized the Rail-
road Company to rec:ive in payment for stock subscriptions
the bonds of any county or city. If the general law author-
ized the Company t» take notes in payment of stock, paya-
ble on time, why pass the amendatory act. Cook’s Stat-
utes page 950 ; Sec. 3.

The special acf for the more perfeet organization of the
Sterling & Rock Island Zailroad Company, passed Feb, 19,
1859.  Laws of Illinois page 512, does not effect the ques-

_tion made in this case. That aet only deelares that said

Company is a subsisting corporation, duly organized under
the act to provide for a general system of Railroads, passed
Nov. 5, aghteen Hyndred Forty-nine. The company having
filed theiv certificates in the office of the Secretary of State,
they were incorporated for certain purposes and authorized
to do certain acts before this special act was passed, and the
act has given them no additional powers with reference to
any question raised. The 3d seation says that ceapital stock
shall be $250,000, with power to inerease the capital stock,
which inereased stock may hereatter be subscribed for, but
it has no reference to the original stock.

The Legislatyre if it had attempted to do so has no pow-
er to made a contract that was valid in its inception, void,
nor has it the power to make a void one valil. The note
In question was given Aug, 27th, 1857, if it was void then
the Legislatyre had not the power to make it binding jn



1859.  Lessee Y. (Good,~vs.—Zereher, 12th Ohio Reports
page 36+ Sillimans,—vs.—Cummins & Cummins, 13th
Obio Reports, page 116. .

I'he parties may contract that ten per cent per annum or
any less sum of interest may be paid; it more is agreed to
be paid, it is usury, aad the interest is forfeited ; Cook’s
Statute, page 600. The Statute has made each year the
period for rests in the computation of interest, it is the nat-
ural division of time, and any contract entered into by
parties, or any method of computing interest adopted by

- parties which will give a greater profit or a greater rate of
interest for the use of one dollar for the whole period of
one year, than ten per cent, is usury. So a mistake in con-
struing a statute, if it gave the party a greater interest it is
usurious. It is the substance and effect of the contract that

the Courts look at, and not the words; Blydenburgh on

Usury, page 32, 59, 60, 68, 69, 70, 71.  To take a note for

one thousand dollars, payable in five years, calling for ten
per cent interest, to be paid semi-annually, is a species of
compound.interest not anthorized by the statutes.  For in-
stance the party desires to loan one thousand dollarsfora year,
andagrees to pay fortheuse of itten per cent, oronehundred
dollars semi-uunually, therefore fifty dollars must be paid
in six months, and the remaining fifty dollars at the end of
the year. Now, in fact, the party had only the use of nine
hundred and fifty dollars for six months of the year, yet
the lender received his hundred dollars interest.  Such a
contract in fact gives the lender the use of fifty dollars of
the money forsix months of that year,and the longersuch a
contract has to run the greater will be the amount of thr us-
ury. ‘The statute contemplates that the borrower should
have the use of the thousand dollars for the whole year.—
Contracts that have a less timze to run than one year are not
analogous, for the reason that the interest is but an incident
tothe prizeipal, and when the principalis due aud paid, the in-
terest being the incident to the prineipal mustcease. Notso

with a contract that has a term of years to run. It is not
usury to take interest in advance, i the paper is payable in
a short time, but it would be if the paper had to run five
or ten years; Blydenburgh, page 232 and 233. New York
Fireman’s Insurance Company,—vs——Ely & Parsons, 2d
Cowen's Reports, page (78, Sth Cowen’s Reports, page 398

In Blydenburgh on Usury, page {28, there isa case wheve



five hundred pounds were lent to the borrower for five
years, at the rate of five per cent per annum; fitty pounds
were returned at the time of the loan, yet the party paid
the interest on the sum of five hundred pounds; the Court
-said it was usurious, that in fact the party only had the use
of four hundred and fifty pounds, the other being returned.
So in this case the party pays interest on fifty dollars in
each year the note has to run, that he does not have the use
of, if the note liud haen given for money lomsd. It makes
no difference what the-consideration of the note was, the
the party.would have the use of the fitty dollws for six
months in each year, the interest on the note was payable
semi-annually,

There is no goed reason why each fifty dollars when it
becomes due at the end of every six months, should not
draw interest under the general statute, Many of the
States hold that interest payable anoually, if not paid when
due, will draw interest, and by the same parity of reason-
ing the amount of interest due each six months, would draw
interest if not paid. If the contract he 1 binding one, the
party eould sue and recover his judgment for the interest,
sach six months the judement wonld draw interest.

I'he eontract being an executory one the Court will not
interpose to enforee it.  The note ujon which this suit is
brought. ealled for one thousand dollars, and is payable to
the Sterling & Rock Island Railroad Company five years
after its date, with interest at ten per cent, the interest pay-
able semi-annually, This note coaveys to the world upon
its face its extraordinary character, therefore every person
who purchased and received it was put upon his inquiry as
to the powers of the company to take, receive and dispose
of it. It was given to a Railroad company whose business
is to build and equip it, move and transport passengers
and freight upon it.  The very name shows that it was not
incorporated for trading parposes, like that of a bank-
ing institution. A vote payable five years fiom date to a
Railroad company, with interest payable semi-annually, is
sufficient to put any prudent man on his inquiry, not only as
to the powers of the Company under its charter to take
and receive and dispose of' such notes, but would pnt him
on inquiry as to the manner in which the company received
it, the consideration, and every other circnmstance that at-
tended it; Story on Promissory Notes, page 229, sse, 179,



‘(::‘l'fl,llc--\'S—-—Bz!'ld,h'in, 12 Pickering Leeports, 545; Tyl —
ve—Hall 8 Conn, leports 336,

A1 persons who deal with g corporation are hound to
take notice of the powers given by the act of Incorporation.
Angel & Ames on Incnrpm-atinns, page 284; Root—vg—
Goddord, 3 McLean’s Cireuit Court Report page 102.

The case of the Illinois River Railroad Company—vs.—
Aimmer, 20 TIl reports, page 654, does not eonflict with the
principles urged in the defence in this case. We claim that
the subseription to the whole of the capital stock is made
a condition precedent, by the sixth section of the charter,
The Statute is imperative. It is said fraud coniami
nates everything it comes in contact with. A perfect sys-
tem of frauds were practiced upon the people along the line
where this imaginary road was to run, in order to obtain
these notes and mortgages, which is averred in the pleas
and admitted by the demurrer. The road is not built and
never will be in all human probability; If these notes are
held valid and collectable, it will substantially bankrupt
all that portion of the country through which said road was
to run.

The gereral issue putsin issve the existence of the
corporation, and the corporation is bound to prove that
they are ineorporated :  Bell—vs—Great Western Turn-
pike Company, 14th Johnson Reports, page 415.  General
plea avers the fact that the instrument was obtained by
fraud, and cireumvention is sufficient; 24 vol. Swan’s Prac-
tice & Precedents, page 742, Ohio Forms & Praectice, by
Wilcox, page 136 and 241. 1st Chitty’s Pleadings, page

136, Marginal, 536 and 538, also 581; marginal, 589.

SAMUEL STRAWDER & JOE. WARE,
Attorneys for G, W. Fitch.
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