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IN THE SUPREME COURT OF THE STATE OF ILLINOIS,
THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1881.

RICHARD LLOYD, ]

AMASA E. HIGBILE.

4

¥ J, ERROR T0 WARREN.

ARGUMENT AND BRIEF OF DEFENDANT IN ERROR.

‘BY GEORGE F. HARDING.

L. This is not a bill for discovery. The aid of a Court of Equity is in-
voked to decree the cancellation of a conveyance obtained hy fraud, and
bills in equity are maintained in such cases everywhere.

Bean v. Smith, 2 Mason, 252.

Tappan v. Evans, 11 N.H,, 325. -
Kennedy et al. v. Northrup, 15 I11., 148.
Truett v. Wainwright, 4 Gil., 418,
Lowry v. Orr et al., 1 Gil., 85.

Rogers v. Brent, 5 Gil., 584.

Jamieson v. Beaubien, 8 Scam., 113.

IL. The bill charges that Richard Lloyd obtained from the plaintiff’s
grantor a conveyance by fraud of a perfect title to a tract of land situ-
ated in. Warren county, Illinois. The manner of the fraud is detailed.
In substance that Lloyd induced said grantor Highee, a
the war of 1812, residing in Cincinnati, Ohio
representing that it deseribed and conve
cumbered with taxes, of small value,
which Higbee knew nothing, but w

which he had sold Lloyd for forty d
it was worth.

n old soldier in
, to execute a deed to him,
yed an old military claim, in-
lying in McDonough county, of
hich Lloyd assured him he owned, and
ollars, on his assurance that it was all

Lloyd draws the deed describing the land by numbers as west of the
Fourth Meridian, but not the éounty in which it is situated. The land
really described in the deed IHighee had owned with a perfect title for
twenty years, all taxes paid, worth $1,000; for which Highee paid $230,
and for which he asked $800. The bill charges that Higbee executed
the deed believing it was the old military claiin; that Lloyd knew it
was not, but was the lot in Warren county, and fraudulently deceived
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Higbee in relation to it. The bill also sets out that said Higbee told
Lloyd that he owned the lot in Warren county, and asked $800 for it,
and Lloyd said that he would go and see it and make him an offer for
it; and that this occurred in the same conversation in which Lloyd
bought the old military claim and at the same interview when said deed
was executed.

It would be difficult to conceive a more gross fraud. The allegations
in the bill are certainly sufficient. ’

IIL. The proof comes up to the allegations in the Bill. 0Old man Hig-
bee and his son James agree in their account of the interview with Lloyd
in which the deed was made.

Highee swears that he never did sell to Lloyd the land described in
the deed, and never did convey it to him knowingly. (Page 4 Abstract.)
Highee did not have with him the description of his land in Warren
county during Lloyd’s visit. (Page 4 Abstract.) Indeed, Highee was not
even guilty of the least negligence in the matter, since how could he
suppose that Lloyd would put in the deed the lot in Warren county
which in the same interview he asked him $800 for, and which Lloyd
said he would go and see? The whole business was done in a hurry
while Higbee was just starting on a journey. (See page 3 Abstract.) Al-
though Highee took down the numbers of the land which Lloyd had de-
seribed without giving the county, he did not know that the description
of his Warren county land was the same, and when he did thought the
description might be applicable to the military claim in McDonough
county, which Lloyd assured him he owned. (See his testimony, bottom
third and top of fourth page of the Abstract.) i ;

IV. Lloyd did know that the land described in the deed was situated
in Warren county, when he represented that it was situated in McDon-
ough county. :

He says in his answer that he never proposed to buy nor Higbee to
sell any other lot; and claims to be the owner of the lot in Warren coun-
ty under the deed; within four days after, getting the deed it is recorded
in Warren county. He must have learned Higbec's title and whereabouts
from an examination of the Records. If so he also knew -that it as

not an old military claim, but was perfect, and was not incumbered with

taxes. Is not this sufficient proof to warrant the Court in believing his
statements were false to his knowledge? But the false thing we charge

is not the representations in regard to the old military claim; these we
hold are true, and the claim, as he asserted, exists; but it is inserting a
Jalse description in the deed and procuring the signature of the Complain-
ant’s grantor by asserting that the description was that of the old mili-
tary land-claim he had hought. In the Record of Amasa Highee’s testi-
mony the Court will see what should appear in the Abstract, that when
he signed the deed Lloyd told him the description in it was that of the old mil-
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dtary claim in MeDonough county he had sold Lloyd. Now that this state-
ment was false to Lloyd's knowledge, sufficient proof exists in his answer,
where he holdly asserts that he bought this land and now claims it. The
complainant could not be expected to prove that which the defendant ad-
mits; Lloyd placed his defence on the broad ground that.%e got the very
lot he bought — not, as his counsel now suggest, that the mistake was mutual.

It is absurd to suppose that this land-speculator did not know where
this land was situated, and all about it; of this he was conscious and had
not the audacity to feign ignorance. Besides, if he knew the description
of the old military claim and the situation of the title, even to the sales
for taxes, as he is proved to have asserted, it is quite unnecessary to
prove that it was not by mistake he took a deed for a perfect title in an-
other county. )

V. But it is quite immaterial whether Lloyd was or was not mistaken
when he got the deed, and did or did not helieve his own statements.
His grantor, Amasa Highee, swears that he relied upon them and was
deceived by them. It is a fraud in either case.

Lockridge v. Foster et al., 4 Scam., 573.

There was here sufficient evidence to show the design to deceive in
the fact among others of the unusual deseription of the land, omitting
the county — and an object is shown in obtaining a perfect title to 160
acres of land for which the price asked is $800, at the price of an old
military claim incumbered with taxes.

VI. Mere negligence or carelessness on the part of Lloyd’s grantor may
have rendered it easy to deceive him, but gave Lloyd no right to do so.
What occasion had Higbee to examine a map for the county in which
the land was situated about which he knew nothing, and when he was
not furnished with the numbers till the deed was drawn ‘and the trans-
action closed? Could he dream that Lloyd was cheating him out of the
land for which he asked $800, under the pretence of getting an old mili-
tary claim worth $40?

While it is true that there can be no fraud concerning things
within the knowledge of the party defrauded, or as to which he

has adequate means of knowledge; yet the phrase “means of know-
ledge ” is a very vague expression, and the true meaning of the law is
that the means of knowledge must be adequate as a security against fraud

—suifficient in view of the circumstances of the particular case.
9 Mees. & Welshy, 54.
The existence of the means of Inowledge will not affect the party when he is
induced to forego inquiry by the stratagem or devices of the defrauding party.

Comyn on Cont., 38.
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Had not Higlee the right o rely on the assertions and statements of Lloyd?
Does it lie with Lloyd or his counsel to assert that he should have treated
him as a scoundrel and disregarded his statements ? _

VII. The general prineiple that where contracts are voidable at the
election of {he party defrauded through fraudulent representations, the
parties must be put substantially in statu quo, has no application to a
case like this. Every authority cited in plaintiff’s Brief only sustains
this proposition. .

The complainant does not seek to avoid the contract made Dhetween
the parties; but to have a deed, not made in pursuance, but in fraud of
that contract, declared void and cancelled. The deed drawn, which was
to be the conduit to pass to Lloyd the McDonough lot, is to be set aside,
leaving Lloyd at liberty to enforce his contract for the lot which he
bought.

Our right to avoid this deed does not depend upon the cancellation of
the contract in which the forty dollars was paid. Of this contract we do
not complain, but ask that it shall stand. It is the defendant's own fraud-
ulent act that has so far deprived him of the coveted old military claim in
McDonough county. He can not take advantage of lis own wrony.

It is in proof by Lloyd's reiterated assurances and stutements, that Amasa
Higbee, complainant’s grantor, owns an old military claim in McDonough
county, much incumbered with taxes; that a fair price for this claim is
forty dollars, and that he agreed to give and Highee agreed to sell said
claim for forty dollars.

It would indeed be extraordinary if a court of equity should permit
the author ‘of this glaring fraud to avoid his own contract. He should
be allowed to have the claim, and to kave nothing else, and in the event
that he does not want it, should he allowed to take, if ke so elects, nothing.
If this land-shark: s entangled in the meshes of his own knavish plot, s it the
business of Courts of Justice to release or relicve Tim ?

Let him look to the party with whom he made the contract for the
performance of it. This has never heen refused him.

VIII. At the worst this court would only correct the decree and order
the complainant to repay Lloyd before he should reconvey the land, or
cancel the deed.

Where the contract is voidable at the election of the party defrauded,
it has been held enough that the property be returned at the #ial. Here

the sum paid was in money, and could have been tendered at the hear-
ing, or full justice have heen done by the provision therefor in the decree.

Thurston v. Blanchard, 22 Pick., 18.
Ayres v. Hewett, 19 Maine, 287.

IX. But this is a case of actual fraud, and in such cases the rule that
he who asks equity must do equity has no application, and is in vain
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urged in favor of the fraudulent vendee. He who has done iniquity has
no equity.

T'here is no instance, says Chief Justice Kent, to'be met with, of any re-
imbursement, or mdemnity afforded by a Cowrt of Chancery to a particeps
crimings in a case of positive fraud.

Sands et al. v. Codwine et al., 4 J ohns, 598.

No right can be deduced from an act founded in actual fraud.
Riddle v. Murphy et al., 7 Serg. & R., 256,

A covinous eonveyance is no conveyance,
Roberts on Fraud. Conv., 596,
So also says Lord Coke, 3 Rep., 78.

If, then, the title of the defendant is utterly void, on what principle is
he entitled to a return of his money ?

Gilbert v. Hoffman, 2 Watts, 67.

The policy of the law, as a punishment to the fraudulent vendee, gives
to the vendor a title to the money, which is not repugnant to, but con-
sistent with lis title to the land, Higbee had the right to receive the
money, and the law so adjudged it, as a just punishment fr covin and
Jraud. A froudulent vendee gyains no title o the land by the sale, whilst, at
the same time, the vendor gains « good title to the purchase money.

Sewell v. Jones, 1 Watts & Serg., 138.
. Jackson et al. v. Summerville, 18 Penna., 370.

“There is no difference between a deed forged, and one procured by
falsehood and covin : one is punished as a crime, and in the other the
party is only deprived of his ill-gotten gains.”

Jackson et al. v. Summerville, id.; 369.

In this case the complainant has the legal and equitable title. He
does not ask or seek the return of any property or valuable thing from
defendant — merely that the false thing shall be cancelled and the cloud

removed from his title. In this regard there is a wide distinction from
all those cases cited by plaintiff where suit was brought for the return of
some piece of property or its value.

X. Amasa Higbee did no act of confirmation. He never dealt with
the property obtained for this land, for the good reason that he never got
any thiny for it. The money was contracted to be paid and was paid
in pursuance of a contract for another lot.

“ But it is sufficient on this head to say, that no lapse of time, nor any
act of confirmation, can restore and make vital a contract dead on account
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of actual fraud. A new contract for additional consideration may be
made; but the old one is forever gone, Once a cheat, the thing so re-
mains.

Duncan v. McCullough, 4 S. & R., 485.

Chamberlain v. MéLurg, 3 W. &S, 36.

Coke Littleton, 2146.

Jackson et al. v. Summerville, id., 370.

There was no delay after the knowledge of the fraud came to com-
plainant.  Nor does it appear that Amasa Higbee, Lloyd’s grant-
or, knew the fact hefore his sale and conveyance to complainant. He
discovered the identity of the description as to the numbers in five or six
weeks after the deed was made to Lloyd, but then thought it also appli-
cable to the lot in fact sold in McDonough county, and never learned
better till informed by Williamson, of whom he bought; but the time

when he received this information is not stated. (See Abstract, bottom
3d and top of 4th page.)

XI. The complainant in this case seeks to have it judicially declared
that this deed is void and to have it cancelled. Ttis a cloud upon his
title, and he has a right to have it removed. :

The bill could not he maintained in the name of lis grantor, who has
parted with his title, and who can not be injured by the Lloyd deed —
that deed being as dead as if forged, the title passed to complainant.
No authority is cited by plaintiff in which the right of a party is quest-
ioned to remove a cloud on his title on the ground that the act com-
plained of occurred before the complainant became the owner of the
land. Such a doctrine would be in many, if not in most, cases, a denial
of justice. In Gilbert v. Hoffman, 2 Watts, 67, the party complaining .
was the devisee, and his right was sustained. So, also, in Riddle v.
Murphy, 7 Serg. & R., 256, where the complaining parties were the heirs.
In the case in 2 Paige, ch. R., 390, Livingston v. Peru Iron Co., the
plaintiff was the grantee, and relief was refused him only on the ground
that the fraudulent vendee was in possession when plaintiff got his deed,
and so he took no rights to the land by it under the New York statute.

XII. Tt is too late to object to the testimony of Amasa Higbee on the

ground that he was not competent by reason of interest, either from the
covenants in his deed or otherwise.

The defendant should have made a direct application in the Circuit
Court to exclude the deposition, so that if sustained, the complainant
might have made the witness competent by release, or proved the facts
by another witness. i

Webb et al. v. Alton Marine & Fire Ins. Co., 6 Gil.,, 225.

XL The testimony of James Highee alone is sufficient to warrant
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the decree. He proves every material fact stated in the Bill, and cor-
roborates at all points the testimony of his father.

The answer claims the purchase of the land, and admits the payment
of but forty dollars. The title is shown to be perfect and taxes all paid.
It appears also that Highee bought it for $230, and told Lloyd that he
would not sell it for less than $800. The answer says it was not worth
any thing like $1000 nor the half of it.

Now, if the land was of little value, incumbered, or if Higbee did not
give the price stated for the lot, Lloyd could easily have proved the
truth. He could thus have exposed the perjured witnesses, and the plot
to swindle him. When the case was heard in Monmouth, the Court-
House must have been full of witnesses who could have proved the value
of the land. The truth is, the complainant did prove the value in di-
rect terms by oral testimony, which is not in the record ; and it is for-
tunate for him that this omission is cured by the evidence of value in
the depositions. }

XIV. Again, there is no evidence to justify the insinuation, or asser-
tion of defendant’s counsel, that the land was conveyed to complainant
Jor the purpose of making his father a witness.

The deed to him bears date within six months after Lloyd’s deed ; the
sale was made to him, as his father testifies, in 1854 or 1855. (Page 3
Abstract, 3d line from bottom.) Now, it is not in proof when his father
first knew of the fraud of Lloyd, and the Court can not presume that
the conveyance was made for Highee’s benefit or on his account, to di3-
credit @ witness. Nor does this objection go to the competency, but only
to the credibility of the witness. This is of small consequence where the
case is substantially made out by other testimony.

XV. The covin and fraud used by Lloyd to induce Higbee to execute
this deed is well matched by the argument of his counsel. The burthen
of this argument is, that every man who has owned land twenty years
and paid taxes (although in this case a non-resident, five hundred miles
distant, and paying by his agent), who does not know the numbers of
his land, is “wnworthy of beligf”, and of course it follows any man may
swindle him with impunity. This is in effect to say that the
weak and the ignorant are the natural prey of the strong and intelligent.
It is the ancient rule that “might makes right”—

¢“That he may take who has the power,
And he may keep who can.”

In the eye of elevated morals the act of Lloyd in inducing by fraud
and covin this old man to make a deed for one tract of land when he
thought he was conveying another, is no better than forgery. The dev-
ilish ingenuity of this plea, that the weakness of his victim gave him the
right to plunder him, is only worthy of a highwayman, and of the bold
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brain that plotted, executed, and now when exposed, impudently de-
fends his villainy.

It is now nearly five years since this decree was made setting aside
this deed for fraud. During all this time Lloyd never moves till he
deems it probable that the vigilance of his non-resident opponent is
asleep; sues out a writ of error to this term, and has publication made.
It is by the merest accident that his scheme is discovered, and the case
found on the Docket of the Supreme Court. It may be that ere this the
witnesses to hig fraud are gone, and if the reversal of this decree could
be obtained, it may be that this villainy may yet be successful. A
Court of Chancery ought not in such a case to be restrained from do-
ing full justice; the decree made below was only a just vindication of
the dignity and purity of the law and the publio justice of the country.
This Court will not, on the pitiful ground that the knave has been
wronged in losing his forty dollars, deliberately invested in this fraud, ve-
verse a decree so eminently just. To return Lloyd his money would be
against good policy ; for it would act as an encouragment to unfair deal-
ing. A man might in that case gain, but he could not lose by his frauds.
If he succeeded, he would reap the fruits of his knavery; but if detected
he would be entitled to a return of his money. It would not become a
Court of Equity to take a single step 4o save a party harmless, detected
in a fraud. By his fraud, Lloyd forfeited all right to the money paid ;
and deserves in addition to be pilloried before the public gaze and branded
as a cheat.

GEO. F. HARDING,
Attorney for the Defendant in Error.

N. C. NASON, LAW PRINTER,
FULTON STREET, COR. WASHINGTOX,

PEORIA, ILLINOIS,
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, QM Y Term, A. DY/

Wmf&?oo PTG o Tnror

AMASA E. HIGBEE, Defendant’in error, l
S Error from Warren.
RISl O e RsrrerToL .

PAS SER A (@) AT,

Amasa E. Higbee, who was complainant below, filed his Dbill in the cirenit court
of Warren county May 9th, 1856, alleging as follows, to wit:

That he is the legal owner in fec simple of the northeast quarter of section fit.
teen (15), township eight (8) north, range three (3) west of the fourth principal
meridian, situate in Warren county, by chain of conveyances from the United
States as follows: lst, a patent to Resin Newell; 2d, a deed from Resin Newell to
Stephen Wheeler & S. . Hunt; 3d, a deed from S. I'. Hunt to Stephen Wheeler;
4¢)1, a deed from Stepher Wheeler to George Williamson ; 5th, a deed from George
Williamson to Amasa Highee; 6th, a deed from Amasa Higbee to Amasa E. Hig-
bee, said complainant; all of which deeds were recorded in said Warren county
except the said deed to the said complainant, a copy of which deed was filed and
made a part of said Dill, as exhibit A thereof, dated March 16th, 1856.

That on the 20th day of August, 1855, Richard Lloyd, detendant in said bill,
obtained a quit-claim deed of said land from Amasa Higbee, complainant’s grantor,
by frand and circumvention, to wit: That said defendaut called at the office of’
Amasa Higbee in the city of Cincinnati. state of Olio, and represented that he,
Amasa Higbee, had an old military ¢laim in the state of Illinois, somewhere in
McDonough county, and desired to purchase said claim; that said Amasa Iigbee
remarked that he had no knowledge of any such claim, but that he owned 160 acres
of land in Warren county and would sell the eame for $800. Said defendant re-
marked that said Higbee did have such a claim in McDonough county, and offered
him $40 for it, which offer was accepted and the parties went before the proper
officer to execute the conveyance. That said defendant drew up the deed, and that
said Higbee signed, acknowledged and delivered said deed without examining the
contents thereof, believing it to be some military claim in the county of McDo-

nough, whereas it was, fact, a deed to said ITighee's land in the county of War
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ven, of which the said defendant well knew, and knowingly and fraudulently de-
ceived the said Higbee in relation thereto.
That said complainant is in actual possession of said land,

That said defendant has been frequently requested to reconvey said land to said
Amasa Higbee and to complainant but has refused so to do.

That the said Amasa Higbee has offered to said defendant repeatedly before the

. commencement of this suit, to repay to him the said forty dollars, and to convey to

said Lloyd the said old military claim in McDonough county, upon said Lloyd’s
canceling said deed to him, or upon said Lloyd reconveying said land to said Amasa
Higbee. *

That said land at the time of the conveyance to Lloyd was worth one thousand

dollars.

Prays that said deed to Lloyd be decreed to be given up to complainant to be

~cancelled, &e.

ABSTRACT OF DEFENDANT'S ANSWER, FILED SEPTEMBER 11TH, 1856.

Responde.:t says that hie has no knowledge that the complainant is seized of the

legal title in fee simple in and to the said tract of land, except what is disclosed in

complainant’s bill, and requires proof, &c.

Respondent alleges that he has the legal title in fee simple to the same, and that
co late as the 19th of June 1856, the said land was not occupied or in the posses-
sion of any other person than himself, nor has he any knowledge of any other per-
son since taking possession of the same.

espondent admits the conveyatces as alleged in complainant’s bill down to and
including the conveyance to Amusa Higbee, but as to the conveyance from said
Higbee to complainant he has no knowledge except as disclosed by said bill.

Respondent further says that Amasa Iligbee conveyed said land to him on the
920:h of August, 1855, which deed was duly recorded in the recorder’s office of
Warren county on the 24h day of August, 1855, (a copy of which deed was filed
with said answer, marked exhibit A); and he denies that said deed was obtained
from said Amasa Higbee by fraud or circumvention on his part.

That he never propused to buy of the said igbce any other than the said land
in the said deed described, and that said Iligbee never proposed to sell respondent
any other than the land deseribed; that he never represented to said Higbee that
said land was located in McDonough county, and denies that said Higbee made
said deed believing it was an old military claim in McDonough county. That said
Higbee examined and read said deed betore executing it.

Respondent denies that he has ever been requested by Amasa Higbee or said
complainant to reconvey said land.

That said land was not worth anything like one-half of one thousand dollars.

Further says that he did not know anything of the value of the land when he
purchased it; that until recently land in that township was far less valuable than

in the adjoining townships
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Respondent denies that said Amasa Higbee ever offered to repay said forty dol-
lars and convey to respondent said old military claim in McDonough county, but
avers that said Highee never informed him that he was dissatisfied with the sale of
said quarter.

2.2~ Denies all fraud and cirecumvention in said bill alleged.

o To which answer the complainant, on the 17th of September, 1856, filed his repli-

24

cation.
At the September term oi said circuit court this case was referred to the Master

in Chancery to take evidence and report at the next term.

DEPOSITIONS OF AMASA HIGBEE AND JAMES B. HIGBEE, OF CINCINNATI, OHIO, WITNESSES
ON THE PART OF THE COMPLAINANT.

Axasa Hiesee festified as follows, to wit:—I never knew defendant until August,

F% 1855, when he came to my office and introduced himself to me. The plaintiff, Amn-

asa E. Higbee, is my son. I first saw Mr. Lloyd in my office in Cincinnati, Ohio,
on or about the 20th of August, 1855; found him in the office when I went in ;
told me he was from Illinois; asked me if I had an old military claim in Illinois;
I replied if T had I knew nothing about it; he said I had one of 160 acres; I asked
him where it was located ; he told me in McDonough county, Illinvis; I asked him
what it was worth ; told me taxes had not lLeen paid on it and could not afford to
give more than 40 dollars, for it would be some trouble to get it straightened up; I
told him I thought he could afford to give me something more. I remarked that I
had a 160 acres in Warren county, about 12 miles from Monmouth, which I would
like to sell; asked me what it was worth; [ told him I would not take less than
eight hundred dollars. T told him I was in a hurry as I wanted to leave the city.
He remarked that he would see me again about the Warren county land that I
wanted $800 for. I stepped out of office for two or three minutes and then re-
turned ; conversation resumed about the military elaim in Mc Donough county, and
I consented to take forty dollars for it. We then went to isq. Baldridge’s office,
where Mr Lloyd drew up a deed which he asked me to sign.  He furnished the
description in the deed from a memorandum book which he had in his pocket. I
signed the deed, which was a quit-claim deed, and he paid me forty dollars. I
copied in my memorandum book the deseription which Lloyd had inserted in the
deed. This is all of the eonversation we had, and the only conversation I ever had
with him. The description which I copied in my book at that time is as tollows, viz :
Northeast quarter of section fitteen, town € north, range 3, which he said was the
description of' the tract in MeDonough county which I had a military claim to. I
kept no other copy of the deed or any part of it. I have owned the land in War-
ren county about twenty years ; bought it of George T. Williamson, of Cincinnati ;
paid him for it § 280 ; have furnished money to agents of mine in Illinois to pay
the taxes, and have the receipts up to 1854 or 1855, in which year I sold the land
to the plaintiff. Four or five weeks after the transaction with Lloyd, upon exam-
ining my papers, I for the first time discovered that the land conveyed by me to
Lloyd was the same in description as my Warren county land. I even then thought
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the deseription might be applicable to land in MecDonough county, and did not
kuow any befter until I talked with Mr. Williamson, of whom I bought the War-
ren county land. I never did sell fo Lloyd my Warren county land and never in-
tended to sell it to him and never did convey it to bim knowingly. I was induced
the more readily to believe that possibly I might have some military claim in Illinois
as I was asoldier in 1812, and as a Mr. Anderson had before that time intimated
that in Illinois such a tract had been set apart to me and wanted to know what [
would take for it. I paid no attention to what he told me, but as Lloyd afterwards
called I began to think perhaps I might have such a claim.

Cross Ezaminat.on.—I never sold Lloyd my land in Warren county. He had a
memorandum book which had my name in it, as he said, but I did not examire the
book. When he drew the deed he made the description in the deed from the book.
I read nothing at all in the book. I have before stated all the conversation between
Lloyd and myself. When Lloyd said he could not afford to give more than forty
dollars, I have no recollection of taking a memorandumn book from my pocket. I
did g out of my office for two or three minutes; when I returned I told him I be-
lieved I would take his offer for the military claim. Lloyd said he could n’t afford
to give me more than forty dollars for my military claim, as he called it, in McDo-
nough county; I told him I thought he could give more. lle never offered me
anything for my 3800 tract in Warren county. I told Lloyd that Esq. Baldridge
was convenient to the office and we would go there to have the decd acknowledged,
to which he consented. After Lloyd wrote the deed I did read it and copied the
deseription into my memorandum book. I copied the deseription into my memo-
randum ook, but had no other deseription of land in it; did not have with me
during Lloyd’s visit the description of my Warren county land, and did not com-
pare the Lloyd deed with my Warren county land description until atterwards, as
I belore stated. I have never offered Lloyd torty dollars to reconvey to me said
land; I never knew what place in Illinois to find him even if I had wanted to. I
have not offered to convey to Lloyd the claim in MeDo::ough county; not had an
opportunity of so doing, not knowing wherc he lived. I never notified or advised
Lloyd that I was dissatisfied with the sale of said N. E. 15, 8 N.,, 8 W.; never
krew where a notice would reach him. If I owned any land in McDonough county
I did not know it; he assured me that I did. I never, to my knowledge, owned
any land in McDonough county.

Janes B. Higeer tustifies as follows, to wit:—The complainant is my father.
The only time I ever saw Lloyd was in Aungust, 1855, at my father’s oftice. Rich-
ard Lloyd, as he called himself, asked my father in my presence if he knew he had
an old military claim in the State of Illinois; father replied that if he had he knew
nothing about it; father asked where it was located ; Lloyd told him it was some-
where in McDonough county ; father asked him what it was worth ; Lloyd said
that the taxes had never been paid up, was much incumbered, and thought that
forty dollars was a fair price—was as much as he would give. Pause in conversa-
tion. TFather told Lloyd he had 160 acres in Warren county which he wanted to
sell 5 replied to Lloyd that it was about twelve miles from Monmonth : Lloyd asked
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the price; father said he held it at $800; Lloyd said he was going that way soon
and would enquire what land was worth in that neighborhood. I then went out of
the office; immediately after father came out and said to me he believed he would
take forty dollars for the military claim, as he knew nothing about it and thought
it more trouble than the land was worth to hunt it up. Father then went into the
office, and in & moment or two saw Lloyd and father going up the street together.
Last I ever saw of L'oyd. On that day father was preparing to start for Pennsyl-
vania, and gave me forty dollars to deposit, saying it was the money he got for the
claim.

The foregoing is all the testimony in said cause.

At the March term of said Warren county cireuit court, to wit, on the 25th day
of March, 1857, the court, Honorable John S. Thompson presiding, the following
proceedings were had:

It being shown to the court by the exhibits and depositions on file that the alle-
gations in complainant’s bill are fully proved, it is therefore ordered, adjudged and
decreed that the deed made by Amasa Higbee to Richard Lloyd, dated August 20th,

1855, conveying to him N. E. 15, 8 N', 3 W. of the 4th principalsmeridian, be set
aside and for nought held. That said defendant deliver up to clerk of sajd court said
deed within 30 days to be cancelled, and that said defendant deliver to said clerk,
for said complainant, within 30 days, a conveyance in fee of said tract of land to
him ; and in default thereof, said clerk to make such deed to complainant as special
commissioner, conveying all the interest of said defendant to said land, and that
the costs of the casc be paid by said defendant, &e.
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