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Tne Prorry, &ec. J Aprin TFP\I, A D., 1863.

APPEAL FROM KNOX.

ABSTRACT.

Tms was o proceeding by Scire Fucius of Appellee ngainst Appellants, in the Knox Circuit Court, upon a recognizance
tried and judgment rendered, on the verdict of a jury, at the Feb. Term, A, D., 1862. Motion for new trial and in arrest of
Jjudgment, overruled,

The amended Secire Fucias is as follows, substantially :

“ StaTE OF ILLINOIS, 5
“ Knox County, S

“Tue PeorLe oF tne State or ILLiNois,
“To the Sheriff of said County, Greeting :

“Whereas, John Rensted, Jan'y 19th, 1859, complained on onth before Giles Cook, a Justice of the Pence in and for suid
“ county, and State, that Isaac Bulson did feloniously steal, take and carry ﬁ\\'ﬂ)’, one red cow, three years old, with white in
““the face, of the value of $20, the property of said Rensted, on the 4th day of Oct. 1853 ; and the said Giles Cook. J. P. as
“ aforesnid, having on the 22d day of Jun'y, 1859, enquired into the truth of the charge against the said Isaac Bulson, and upon
“ consideration of the facts then proved, ordered the Isaac Bulscn to be admitted to bail in the sum of flve hundred dollars;

““And whereas, said Isaac Bulson having failed to give the bail required, was committed to the county jail of said Knox
“county, in pursuance of an order of commitment issued by the said Giles Cook, J. P., ns aforesaid;

‘“And whereas, afterwards, to wit: on the 23d of April, 1850, said Isaac Bulson as principal, and Frederick Bulson and
+“James Downing of the Co. and State aforesaid, personally came before Wm. McGowan and Levi Massie, two Justices of said
* Co., and entered into a recognizance, which is as follows: '

“ Be it remembered, that on the 23d day of April, 1859, Isaac Bulson, of Knox County, State of Illinois, and Frederick
¢ Bulson and James Downing, of the.same place, personally came before William McGowan and Levi Massie, two Justices of
“the Peace of said county, and severally and respectively acknowledged themselves to owe to the People of the State of Illinois,
“the sum of flve hundred dollars, separately to be made and levied of their respective goods aund chattels, lands and tenements
“to the use of the said People, if default shall be made in the condition following, to wit: The condition of this recognizance
‘“is such, that if the said Isaac Bulson, who has been committed to the common jail of said county for want of sarities, shall
“be and appear at the next term of the Circuit Court to be held in and for said county of Kaox, on the flrst day thereof, to
“wit: on the first Monday of the month of June next, to answer to an Indictment to be preferred against him for feloniously
“ stealing, taking and carrying away, at the town of Copley, in the county nforcs.ud on the 4th day of October, A D., 183,
‘“ one red cow, three years old, with white in the face, of the value of twenty dollars, the property of one John Rensted, and
“to do and receive what shall then and there by the (,umt. be Ln_,umul upon him, and shall not depart the Court "without
“ leave, then this recognizance to be void, otherwise to’ rémain in full force.

« ISAAC BULSON, - [ s ]
« FREDERICK BULSON, [ 1-s.]
« JAMES DOWNING, [Ls]

“Taken, subscribed, and acknowledged, the day uud year first abovo written, before
« WL McGOWAN, J. P.
“ LEVI MASSIE, J. P.”

¢ And whereas, the said recognizance so taken anl entered into as aforesaid, was returned into the office of the Clerk of the
“ Circuit of said Knox county, and was by said Clerk daly filed on the 2d day of Junc 1859, and thereby bccumc a record of
** said Cowt.

*“And whereas, during said next term of said Court on the 15th day of June, 1859, ot and during a term of said court,
“begun and held at the Court House in the city of Knoxville, on the first Monday of the month of June, 1859, the said Isnac
** Bulson being called, came not but mada default, and the said Frederick Bulson and James Downing, his said sceurites, being
‘“called came not, but failed to produce the body of their said principal. Therefore judgment of forfeiture was rendered against
*¢ them, the said Isaae Bulson, Frederick Bulson and Jumes Downing for said sum of Five hundred dollars, and an order entered that
¢ Scire Faciasissue thereon against the said Isaac Bulson, Frederick Bulson und James Downing to appear and show cause, &c.,
‘“at the next Term of said Court thereafter,” which said Scire Fucias had the usual command or summons, and was signed und
sealed by the Clerk and waus filled June 4th, 1860, the first day of the Term, and cause was continued to next Tcrm

The following Pleas were filed to said “(uf Facais by the Dcf‘(q

Ist. Not their deed.

2d,  Vul tiel record.

3d. Plea was as follows, to-wit:

And for further Plea in this behalf leave of the Court first had und obtained the said Defts., Isauc Bulson, Frederick
Bulson and James Downing, by Patrick . Sunford, their attorney, come and defend the wrong und injury when, &c., and say
that the said People of the State of Illinois, ought not to have judgment against them by the said Seire Ficius on said Re-
cognizance, and ought not to have Exccution against them because they say that the said Giles Cook; the Justicé of thé Peace
of said county, who ordered said Isnnc Bulson committed to the common jail of suid county, did not endorse on the mittimus, or
Wit of commitment by him issued, the sum or amount in which bail might be taken by oflicers nuthorized to take bail in such cases,
but that the said Levi Massic and Willinm McGowan, two Justices of the Peace of snid County, unlawfully and without any
authority, took snid Recognizunce in the sum of Five hundred dollars, so these Def'ts. say the same is illegal and void, and
that no Judgment ought to be rendered or Execution issued, thereon or in consequence thercof, and this said Defts. are ready
to verify, wherefore they pray Judgment, &e. . X P. H. SANFORD, Att'y. for Def'ts.

4th Plea:

And for further Plea in this behalf leave of the Cenrt being first had the said Defts., Isnac Bulson, Frederick Bulson and
Jumes Downing, by P. IL. Sanford, their attorney, come and defend the wrong and injury when, &c., and say that tho said
People of the State of Illinois, ought not to have Judgment aguinst them by suid Seire Fucius on suid Recognizance, and ought
not to have Execution ngainst them, beeause they say that on the 16th day of February, A. D, 1859, James Soles, o Justice of
the Peace in and for the county of Knox and State of Illinois, issued his Warrant under his hand and seal, upon the
outh of one Phineas Cragan against the suid Isnac Bulson, charging the suid Isune Bulson with feloniously stealing in said
county, one cow, the property of John Rensted, and that the said Isaac Bulson was on the said sixteenth day of February duly
arrested upon said Warrant and taken before the snid Jumes Soles, the said Justice of the Peace, and duly examined before said
Justice as such Justice, upon the said charge of larceny, and upon the suid examination before suid Justice on the said 16th day of
February, A. D., 1859, after the hearing of the Evidence by suid Justice was required to give bail in the sum of Fifty Dollars,
for his appearance to the then next Term of the Cirenit Court of the said County of Knox und State of Illinois, to answer to said
charge of Larceny, and said Defts, further aver that the said Isaac Bulson did, on the suid 16th day of February, A, D., 1859,
before the said James Soles, Justice as aforesnid, who was duly auathorized by law to issue said Warrant, examine said Isaac
Bulson, Def't,, in said charge of lureeny and hold said Bulson to bail, and to take a Recognizance for the said Bulson's ap-
pearance to said term of the said Cirenit Court, enter into u recognizauce with one Frederick Bulson, as for his appearance at
said Cirenit Court to answer to said churge of Larceny, and that the said James Soles, uwuch Justice of the Peace so autho-
rized did, on the 16th day of Feb. A, D, 1859, approve said sceurity, and sccept said Ivcognizence crd discharge the said
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Isaac Bulsan from further arrest for said alleged offence ; and the said Defts. further aver that the eaid James Soles, a8 such
Justiceof thePeace,didduly return and certify snid Recognizance into the said Circuit Court of the said county of Knox, and that
the same was duly filed in said Court, and beeame a record thereof on the 7th day of April, A.D., 1859, and that at the Junc
Term of said Circuit Court, in and for said county, on the 15th duy of June, A, D., 1859, upon the motion of the State's Attor-
ney in and for said Court, the snid Circuit Court dismissed and discharged the said Def't., Isanc Bulson and his security from
said Recognizance. And said Def'ts. further aver that after the said Def't., Isnac Bulson, hadjbeen so arrested, entered into the said
Recognizance and been so discharged by the suid Soles, said Justice, he, the said Isaac Bulson, was on or about the 22d day of
April, A.D., 1859, again arrested for the same offence and none other, by a constable named Loy, upon a Warrant issued by one Giles
Cook,a Justico of the Peace in and for said county of Knox and State aforesaid, and on the said 22d day of April, A. D., 1859, taken
before said Justice Cook, and there examined upon the same charge and for the same offence, and for the stealing of the ‘ame cow, thnt
the snid Istac Bulson had been examined and bound over toappear at the said Cireuit Court to answer for before the suid Justice of the
Peace, Jamies Soles; and for no other or different offence,and the said Deft’s further aver that the said Giles Cook, . ustice of the Peace

as aforesaid,after hearing the evidence did, on the said 22d day of April A. D. 1859, require the said Iseac Bulson to enter into Bail be-

fore him in good Security in the sum of five hundred dollurs, for his appearance to the next Term of the said Ciretis Court, and that

the said Isaac Bulson failed to give said Security before the said Cook, and in default thereof the said Giles Cook as such Justice

did, on the 22d day of April, issue his supposed Jittimus, and by virtue thereof the smd Isaac Bulson was, on the 22d day of
April A. D.1859, confined in the County Jail of said county of Knox until the 23d day of April; A. D. 1859, when the sail Isaio
Bulson was discharged from said jail, upon entering into the supposed Recognizance which the said Seire Facias is issued upon in
this cause, and the said Deft’s further aver that the said supoosed Recognizance taken by Levi Massie and Wm. M Gowan, two

Justices of the Peace in and for said county, upon which this Seire Fucias is issued, was taken to require the appearance of the said
Istidc Bulsod to appear and answer to the charge for which he had been examined and held to bail by the said Giles Cook, ns

aforesaid, and no other or different offence; andgsaid Deft’s further aver that the supposed recogniaance entered into before Win. Mce
Gowan and Levi massie, and the said recognizance entered into before the said James Soles, were for the same offeace and none
other, and that the said stipposed recognizance upon which this Scire Fucias is issued is void that the said Cook had ne right to
hyld the said Isaac Bulson to bail after he had once been bailed for the same offence, before the said James Soles, and that the
said Wm. McGowan and Levi Massie had no legal right to take bail or require the said Isaac Bulson to enterinto a second recigs
nizance fUl' thd sanie offence, so these Deft’s suy that the same is illegal and void, and that no judgment ought to be rendered or
exccution issued thereon or in conseguence thereof, and this the said Deft's are ready to verity, whercfore they pray judgment, &c,

P, H. SANFORD, Aty for Deft’s.

The People filed a General Demurrer to 1st, 2d, 3d, and 4th Pleas and each of them. Demurrer sustained as to 1st and
overruled as to 2d 8d and 4th Pleas; leave was granted to the people to reply, and they replied as follows: to

2d Plea of Nul tiél record, that there was such a record, and to

3d Pleas as follows:

THE PEOPLE VS. ISAAC BULSON, ET AL.

And the said PIff by the Btate Atty come and sy as to Deft’s third Plea Precudi non, because they say that although
they confess it is true that Giles Ccoky a Justice of the Peace, who made out the Mittimus referred to by Deft's, in said Plea, did not
endorse the amount in which bail should be taken on the back of said mittimus ; yet PIffs aver and alledge that said Giles Cook, Jus-
tice of the Peace, as aforsaid, in the body of said Mittimus did direct in writiug the amount in which bail should be taken, to
wit, £500:00, and that the said Justices, Levi Massie and William McGowan did take bail from Defendants in the amount so airected
by Giles Cook; aforesaid, and this they are ready to verifys Whereas they pray judgt. if they should be burred by anything con-
tained in said Plea, &c. J. H. STEWART, States Atty.

And to the 4th Plea as follows:

And the said PIffs as to the said Plea of the Deft's fourthly above plended say, that PIff’s by reason of anything in said
Plen by Defts nileged Precludi non, becunse they say that no valid and binding recognizunce was entered into by said Defendants
bifore the said James Soles, as in said Plea alleged, and that the same was and is void, because the same was entered into by
fratid aud connivance between said Deft's, Phincas Ctigan and the said Jumes Soles, in order to prevent the taking of a valid
Recognizance in a proper amount for said offence ; that suid offence of which said Bulson was accused, was ror'Lurccny of o
cow of tlic valie of $20,00, subjecting said Bulson to punishment in the penitentiary; That the bail required by said James
Soles, J. P., was but £50,00 by fraud atd connivance with said Deft's, that said Deft’s and said Phineas Cregan well knew that
a Warrant had been issued to compell the attendance of the said Frederick Bulson before another Justice of the Peace to answer
for the saume offence—and that fraudulently conniving and colluding together, the said Deft’s and Phineas Cragan, procured
the arrest of the suid Frederick Bulson, and procceded without procuring the attendance of any of the Witnesses, having a
knowledge of the facts of snid case—and without the examination of any Witnesses, having a knowledge of the commission of
said offence fraudeutly to procure the taking of the Recognizance in suid fourth plea mentioned, to be tuken before the said
James Soles in the sum of $50.00, & sum inadequate to the nature of the offence. Wherefore the said People by the States
Att’y. pray judgment for the smid sum in soid Sci. £z and recovery set forth and alleged, &c.

J. H. STEWART, States Att'y.

Defts. filed a Demurrer to PI'ffs. Replication to the 3d and 4th Pleas, and each of them, and speciul cause of Demurrer o
the Replication to 4th Plea because it was double. The Court overruled the Demurer to the said Replications, and Defts,
excepted and stood by the Demurers to the Replication to the 3d Plea, asked leave to Rejoin to the Keplication to the 4th Plea,
Leave grunted by the Court and Rejoinder filed, which is as follows: =

People, &c.,

Xsnnc‘ilsl'xlson. } And the said Def'ts. as to thesaid Replication of the said PI'fs to the 4th Plea of the said Def'ts, saith that
the said PI'f. ought not by reason of anything by him in that Replication alleged to have or muintain his aforesaid action thercof
agoinst them : because they say that a valid Recognizance was entered into by said Def'ts before Jumes Soles as in their 4th
plea is alleged, and that the same was not entered into by fraud and connivance between said Def's, Phineas Cragan and the said
James M. Soles, in order to prevent the taking of a valid recognizance in a proper amount for larceny of o cow, as alleged in
said Replication, and of this tho said Defts. put themselves on the country,

TYLER & SANFORD, Attys for Defts.
Issue was join2l on 21 Plea anl R oinder to the 4th Plea. A Jury empannelled and sworn.

The People to maintain the issue on their part introduced the Record of forfeiture of Recogni and Recogni , and then
called and swore as o witness Phineas Cragan,who stated that he swore to the affidayit upon which Isaac Bulson was arrested and carried
before Jumes Soles, Justice of the Peace, for trinl ; that he was acquainted with Isanc Bulson; that he swore to the aflidavit
upon request of Bennet, who lived near Altona, brother of the Bennett, who was attorney for Isaac Bulson on the examina-
tion before Soles ; that he was informed by Bennett, the Attorney’s brother, that Bulson was charged with stealing a cow, nnd
that was the reason he made the affidavit and because he was a friend of Bennett’s, who asked him tomake it ; that he did not of
his own knowledge know that the off had been itted

Cross Evamined by Def't., and stated that ke made the agidavitin good faith, and that there was no Jraud or collusion on his part
with Tsaac Bulson, or any one clse.

@iles Cook next sworn for PI'fls,, and stated that he was a Justice of the Peace for Victoria Town, Knox Co., IIL, in Jan'y,
1859 ; was acquainted with Isaac Bulson ; as Justice Jan'y 19th. 1859, issued o Warrant for Isuac Bulson for stealing a cow of
John Reinstead and delivered it to IL IL Low, Constable. Warrant returned by Low Murch 21st, 1859, Case continued till oud
of Jan'y. Exumination then took place before him. Witnesses were sworn and Isaac Bulson bound over; that they proved
there upon the part of the defence that he, Isaae Bulson had been examined before James Soles, J. P., and bound over by him
in the sum of §50.00. Esq. Soles was there with his Docket at the examination before m¢ sfierwards. That the Wurrant issucd
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by Esq. Soles, wus issum!-{fﬁcr the Wurrant issucd by mie, but the examination took place before Sules before the one before me.

Juames A Sules was next sworn by PI'fls., and stated ns follows : I was a Justice of thePeace for Linn Town, Knox Co.
1lL., in 1859 ; on the 1Gth day of Feb. 1859, Phineas Cragan, and some man by the name of Smith, come to my house and
wanted & Warrant issued against Isaac Bulson for stealing a cow, said to belong to some man in Vietoria, think Reinstead was
his name. Phineas Cragan made the affidavit, und [ issued the warrant in forenoon of that duy—said they wanted the war-
rant right away, us Isaac Bulson was to be in the neighborhood and they wanted to arrest him; some one took the Warrant,
did not recollect who. I issued subpeenos for People’s Witnesses by the name of Smith, and onc woman, and one for Caldwell
of Walnut Grove, who wassaid to have bought the cow of Bulson ; did not recollect the names of all the witnesses. Sometime
in the afternoon of the same duy the Def't., Iswne Bulson, was brought before me by Constable Smith, and the witnesses ap-
peared with the exception of Culdwell. Bennett, an attorney from Galva, appeared for Bulson, as his counsel. Smith, Consta-
ble, then went to Altona with subpeena for Geo. Caldwell.  We waited some time for the return of the subpana for Caldwell,
did not know how long ; towards night, betaeen three and four o'clock, commenced the examination, Some witnesses by the
name of Smith were sworn ; could not tell what they swore to now. The Att'y for People then asked the Witness, ¢ If any of
«the Witnesses sworn before him on the examination sware that Isaac Bulson stole the cow. Daf'ts. objected. Court overruled
objection and allowed wit. to answer the question and Def'ts. excepted. The witness answered thut he could not tell what
they swore to, but thought they did not swear dircctly that ke stole the cow. The affidavit was written by Bulson's attorney. After
witnesses were examined, T told them I did not think the evidence was hardly sufficient to bind over the Def't, then there was
considerable conversation between the Witnesses and Att'y. for Deft., in my presence, before the case was decided by me,
and in that conversation some of the Witnesses expressed n desire that the Def't. should be bound over, for the reason that
the people around Victoria, where Def't. lived, were strongly prejuticed against him, and his Attorney requested that he should
be bound over. I, from the Evidence and the conversation in my presence at the time, thought perhaps he was guilty, anid
it was my duty to bind him over, and I did so, fixing the bail at $100, and afterwards reduced it to §51.00, upon statements of
his counsel and others as to his circumstances. A short time after the examination was over, Smith, Constable, returned and
said he could not find Caldwell, he was away from home. Was not ncquainted with any Witnesses, except Cragan; did not
know Bulsons ; never saw them before ; was acquainted with Bennett, Def'ts. Atty.

Cross-examined by Def'ts. and stated, 7 fook the Recognizance in good fuith, and therewas no arrangement of any kind between
me and any other person about binding himover. 1 fixed the bail at fifty dollars, on account of theevidence not being very strong
before me, I at the time thought it high enough considering the evidence and his circumstances as represented before me at the
time of the examination.

J. L. Smith next sworn, and stated that he was the Constable that served the Warrant for Isaac Bulson issued by Soles;
he arrested and took him before Soles—found him near a sand bank ; Smith, one of the winesses, showed the place where I
would find him; I found him there; he went along with me willingly. The Warrant was brought to me to my place by a boy.
After I had delivered the prisoner to the Justice and returned the writ, Iwent to Walnut Grove after Caldwell, but he was away
from home and I did not get him, When I got back to the Justices's the examination was over. Am not related to the Smiths
who were witnesses in the case.  Altona is about six miles West of Soles.

Witness Cross-Examined by Def'ts, and stated that so faras he acted in the matter he acted in good faith:

Tsaac Copley next sworn by PI'ffs., and stated that Bulson and the witnesses Smith lived about six or cight miles south-
west from Esq. Soles ; that the Smiths were related to Isaae Bulson by marriage. I was present at the examination before Esq.
Cook. Aaron A. Smith was father-in-law to Isaac Bulson, and the rest of them said to have testified at Soles, were brothers
and sisters in law to Isanc Bulson.

The PI'ffs and Def'ts here rested.

This was all the evidence in the case

The Court gave the following instructions for PI’ffs. Deft’s objected and excepted to its giving: N

“That if the jury believe from the evidence, that a Warrant had been issued by Esquire Cook for the arrest of Bulson, for
*‘the crime Larceny, and that Bulson well knew the same, and songht to evade service of the same, and that in order fo pro-
“cure his enlargement by giving bail in an inadequate amount, Bulson und his Att'y. Bennett fradulently aud by collusion
“with Phineas Cragan procured the arrest of Bulson before Esquire Soles, and proceeded to trial without prncuri'ng the atten-
“dence of the Witnesses who had a knowledge ol the commission of the offence, and that the suid Jumes Suvles and Deft's
“and Phineas Craig, in order to prevent the taking of a valid recognizance in a proper amt. for said offence, fraudulently and
*“by collusion permitted the said Bulson to enter into a Recognizance in the sum of Fifty Dollars to secure his appearance at
*Court for said offence, they will fiad the issues for the Plaintiffs.”’

The Deft asked the following instructions:

1st 1f the Jury believe from the evidence, that Bulsou, the accused, together with Cragan and others. went before
James M. Soles to have an examination of the accused because of the prejudice of the People of Victoria against him, and that
they had no other motive in going before Soles, and tlLat Soles acted in good fuith in fixing the amount of the bail in the sum
of $50, then the jury will find for the Defendants.

2d. Unless the jury believe from the evidence that James Soles, the Justice of the Peace who took the first recognizance,
ncted fraudulently in taking the Recognizance, they will find for the Defls.

The Court gave the 1st and refused the 2d, the Deft. excepted.

The Court gave the second instruction as modified by the Court, as follows:

Uuless the jury believe from the evidence, that James Soles the Justice of the Peace who took the first recognizance
acted ia fraudulent collusion with the Defts and Cragan in taking the recognizance, they will find for the Defendunts. '

To the givingofsaid instruction as modified the Deft excepted.

The Jury returned the following verdict :

“We the jury find the issues for the Plaintifl.”

To which verdict the Deft objected and excepted.

The Deft. entered the following motion for a new trial and in arrest of judgment, which is as follows:

SrtaTE OF Truivors, } e Kyox Circurr Courr,
TKnox County. Fep, Tery, A. D., 1862.

People of the State of Illinois,
Sei, Fu.

vs
Isaac Bulson, ct al.
And now comes the said Deft's and moves the Court for a new trial and in arrest of judgment for the following reasous:
1st. Because the verdict of the Jury was aganst the law and evidence.
2d. Because the verdict of the Jury was against the instructions of the Court.
3d. Because the issue was whether the Justice was guilty of fraud in takind said Recognizance, and there was no evi-
dence to show that fuct.
4th. Because the Court gave erronious instructions on the part of the people.
G6th, Because the Court modified and refused proper mstructions as asked by the Deft's.
6th. Because the Court permitted the People’s atl'y. to put improper questions to witnesses, and witnesses to answer
the same, such as whether the witness swore before the Justice that the Deft., Isanc Bulson, stole the cow.
Tth. Because the Court permitted fmproper evidence to go to the Jury.
TYLER & SANFORD, Att'ys for Deft's.
The Court overruled the motion for new trinl and in arvest of judgt. and rendered judgment on the verdict for PI'f):
for $581,25 and costs, the Defv's then and there excepted. i

A. TYLER, Att'y. for Appellant.
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SUPREME COURT OF ILLINOIS,

CPTHIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

FREDERICK BULSON axp JAMES DOWNING,
Impleaded with Isaac Bursox, Appeal  from
Ino.

==Y

s,
THE PEOPLE, &c.

BRIEF" AND AUTHORITIES OF APPELLANT.

I

This was an action by scire facias on a recognisance entered into be-
fore two Justices of the Peace by Isaac Bulson and his sccurities, while
he was confined in jail upon a smittimus issued by one Giles Ceok, a
Justice of the peace, upon which there was not any sum endorsed in
which bail should be taken.

II.

By the statute of Illinois, when a person is commited to the county
jail, it is the duty of the Justice so committing a person in @ bailable
case, to endorse on the mattimus in what sum bail should be taken. If
there is not any sum endorsed wupon the mittimus, there is no author-
ity for two Justices of the Peace to bail and release a prisoner so cou-
fined, and the statute confers no jurisdiction upon such Justices to take

Dail in such cases.
Rev. Stat. 1845, chap. 30, sec. 206.
Solomon vs. Tue People, 15 111, 292,
Waugh »s. The People, 17 I11. 563.

III.

The replication of appellees to the 3d plea admits no sum was en-
dorsed on the mittimus, but avers that a sum of $500, in which bail
should be taken, was stated in the body of the mittimus. This was not

o

sufficient, and the demurer to the replication to the 3d plea should have
been sustained.



(&)

1v.

The Justices took bLail in an amount or sum exceeding the sum en-
dorsed on the mittimus; hence their acts were void, and the recognisance
void. The law fixes the place where the sum in which bail shall be
taken shall be endorsed, and unless the amount or sum is found there,
there is no authority for the Justices to take bail and fix the sum, either
from the sum in the body of the mittimus or from the docket of the

Justice binding over.

The issue presented by the replication to the 4th plea was, that a war-
rant had been issued for Frederick Bulson and he arrested for larceny ;
That Phineas Cragan, James Soles, the Justice, taking the 1st re-
cognisance, and defendants below, frandulently conriving and colluding
together, procured the arrest and took the 1st recognisance.

This issue was not maintained by the evidence, because the evidence
did not show that a warrant ever issued tor Frederick Bulson, or that he
was held to bail for any offence, but was only the security of Isaac Bul-
son. Neither did the evidence show that Phineas Cragan or James
Soles, the Justice who took the recognisance, ever colluded with any
one in the arrest cr holding Isaac Bulson to bail, orin taking the Ist

recognisance.

The Court erred in permitting the People’s attorney to ask, and wit-
ness, Soles, to answer, the following question, to wit: “If any of the
witnesses sworn before him on the examination swore that Isaac Bulson
stole the cow ?” The question was leading, and also calling for a con-
clusion from what witnesses swore to, instead of what the witnessses
stated under oath, their language.

1 Greenleaf Ev. sec. 434.

1 Starkie Ev. 163, note (q q.)
1 Starkie Ev. 149.

2 Phil. Ev. 401.

The Court erred for the above reasons in refusing a new trial, in ar-
resting judgment and in rendering judgment tor the People.
A. TYLER,
For Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

(4
FREDERICK BULSON anp JAMES DOWNING, )
Impleaded with Isaac Bursox, | Appeal g from
vs. {  Know
THE PEOPLE, &c. J Py

BRIEF AND AUTHORITIES OF APPELLANT.

1.

This was an action by scire fucias on a recognisance entered into be-
fore two Justices of the Peace by Isaac Bulson and his securities, while
he was contined in jail upon a métimus issued by one Giles Cook, a
Justice of the peace, upon which there was not any sum endorsed in

which bail showld be taken.

II.

By the statute of Illinois, when a person is commited to the county
jail, it is the duty of the Justice so committing a person in « bailable
case, to endorse on the mittvmus in what sum bail should be taken.
there is not any swum endorsed wupon the mittimus, there is no author-
ity for two Justices of the Peace to bail and release a prisoner so con-
fined, and the statute confers no jurisdiction upon such Justices to take

bail in such cases.
Rev. Stat. 1845, chap. 30, sec. 206.

Solomon vs. Tne People, 15 T11. 292,

Waugh »s. 'T'he People, 17 111, 563.

III.

The replication of appellees to the 3d plea admits no sum was en.
dorsed on the mittimus, but avers that a sum of $500; in which bail
should be taken, was stated in the body of the mittimus. This was not
sufficient, and the demurer to the replication to the 3d plea should have

been sustained.



()

1V.

The Justices took bail in an amount or sum exceeding the sum en-
dorsed on the mittimus; hence their acts were void, and the recognisance
void. The law fixes the place where the sum in which bail shall be
taken shall be endorsed, and unless the amount or sum is found there,

there is no authority for the Justices to take bail ggd fix the sum, either.

from the sum in the body of the mittimus or from the docket of the
Justice binding over.
o

(4

The issue presented by the replication to the 4th plea was, that a war-
rant had been issued for I'rederick Bulson and he arrested for larceny ;
That Phineas Cragan, James Soles, the Justice, taking the Ist re-
cognisance, and defendants below, frandulently conniving and colluding
together, procured the arrest and took the 1st recognisance.

This issue was not maintained by the evidence, because the evidence
did not show that a warrant ever issued for Frederick Bulson, or that he
was held to bail for any offence, but was only the security of Isaac Bul-
son. Neither did the evidence show that Phineas Cragan or James
Soles, the Justice who took the recognisance, ever colluded with any
one in the arrest cr holding Isaac Bulson to bail, or in taking the 1st
recognisance.

The Court erred in permitting the People’s attorney to ask, and wit-
ness, Soles, to answer, the following question, to wit: ‘¢If any of the
witnesses sworn before him on the examination swore that Isaac Bulson
stole the cow ?” The question was leading, and also calling for a con-
clusion from what witnesses swore to, instead of what the witnessses
stated under oath, their language.

1 Greenleaf Ev. sec. 434.

1 Starkie Ev. 163, note (q q.)
1 Starkie Ev. 149,

2 Phil. Ev. 401,

The Court erred for the above reasons in refusing a new trial, in ar-
resting judgment and in rendering judgment tor the People.
A. TYLER,
Hor Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

FREDERICK BULSON axp JAMES DOWNING,

Impleaded with Issac Brrsoxs, Appeal  from
vs. {  Know.
THE PEOPLE, &ec. ]

BRIEF AND AUTHORITIES OF APPELLANT.

I

This was an action by scire facias on a recognisance entered into be-
fore two Justices of the Peace by Isaac Bulson and his sccurities, while
he was confined in jail upon a mittimus issued by one Giles Ceok, a
Justice of the peace, upon which there was not any sum endorsed in
which bail should be taken.

II.

By the statute of Illinois, when a person is commited to the county
jail, it is the duty of the Justice so committing a person in @ bazlable
case, to endorse on the mittimus in what sum bail should be taken. If °
there is not any sum endorsed wupon the mittinus, there is no author-
ity for two Justices of the Peace to bail and release a prisoner so con-
fined, and the statute confers no jurisdiction upon such Justices to take

bail in such cases.
‘Rev. Stat. 1845, chap. 30, sec. 206.
Solomon vs. T'ne People, 15 111, 292,
Waugh vs. The People, 17 111, 563.

III.

The replication of appellees to the 3d plea admits no sum was en-
dorsed on the mittimus, but avers that a snm of $500, in which bail
should be taken, was stated in the body of the mittimus. This was not
sufficient, and the demurer to the replication to the 3d plea should have
been sustained. .




()

1Vv.

The Justices took bail in an amount or sum exceeding the sum en-
dorsed on the mittimus; hence their acts were void, and the recognisance
veid.  The law fixes the place where the sum in which bail shall be
taken shall be endorsed, and unless the amount or sum is found there,
there is no authority for the Justices to take bail and fix the sum, either
from the sum in the body of the mittimus or from the docket of the
Justice binding over.

The issue presented by the replication to the 4th plea was, that a war-
rant had been issued for Frederick Bulson and he arrested for larceny ;
That Phineas Oragan, James Soles, the Justice, taking the 1st re-
cognisance, and defendants below, frandulently conniving and colluding
together, procured the arrest and took the 1st recognisance.

This issue was not maintained by the evidence, because the evidence
did not show that a warrant ever issued for Frederick Bulson, or that he
was held to bail for any offence, but was only the security of Isaac Bul-
son. Neither did the evidence show that Phineas Cragan or James
Soles, the Justice who took the recognisance, ever colluded with any
one in the arrest cr holding Isaac Bulson to bail, orin taking the 1st
recognisance.

The Court erred in permitting the People’s attorney to ask, and wit-
ness, Soles, to answer, the following question, to wit: “If any of the
witnesses sworn betore him on the examination swore that Isaac Bulson
stole the cow?” The question was leading, and also calling for a con-
clusion from what witnesses swore to, instead of what the witnessses
stated under oath, their langnage.

I Greenleaf Ev. sec. 434

1 Starkie Ev. 163, note (q q.)
1 Starkie Ev. 149,

2 Phil. Tv. 401.

The Court erred for the above ressons in refusing a new trial, in ar-
resting judgment and in rendering judgment tor the People.
] A. TYLER,
Lor Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRILL TERM TEHEREOF, A. D. 1863,

FREDERICK BULSON axp JAMES DOWNING,"
Impleaded with Isaac Bursox, Appeal  from

vs. r Know.
THE PEOPLE, &c. J

BRIEF AND AUTHORITIES OF APPELLANT.

I

This was an action by scire facias on a recognisance entered into be-
fore two Justices of the Peace by Isaac Bulson and his securities, while
he was confined in jail upon a mittimus issued by one Giles Cook, a
Justice of the peace, upon which there was not any swm endorsed in
which bail should be taken.

II.

By the statute ot Illinois, when a person is commited to the county
jail, it is the duty of the Justice so committing a person in « bailable
case, to endorse on the mittimus in what sum bail should be taken. If
there is not any swm. endorsed wpon the mittimus, there is no author-
ity for two Justices of the Peace to bail and release a prisoner so con-
fined, and the statute confers no jurisdiction wpon such Justices to take
bazl in such cases.

Rev. Stat. 1845, chap. 30, sec. 206.

Solomon vs. Tne Teople, 15 111, 292
Waugh rs The People, 17 111, 563.

III.

The replication of appellees to the 3d plea admits no sum was en.
dorsed on the mittimus, but avers that a sum of $500, in which bail
should be taken, was stated in the body of the mittimus. This was not
suflficient, and the demurer to the replication to the 3d plea should have
been sustained.



1v.

The Justices took bail in an amount or sum exceeding the sum en-
dorsed on the mittimus; hence their acts were void, and the recognisance
void. The law fixes the place where the sum in which bail shall be
taken shall be endorsed, and unless the amount or sum is found there,
there is no authority for the Justices to take bail and fix the sum, either
from the sum in the body of the mittimus or from the docket ot the
Justice binding over.

The issue presented by the replication to the 4th plea was, that a war-
rant had been issued for Frederick Bulson and he arrested for larceny ;
That Phineas Cragan, James Soles, the Justice, taking the Ist re-
cognisance, and defendants below, fraudulently conniving and colluding
together, procured the arrest and took the 1st recognisance.

This issue was not maintained by the evidence, because the evidence
<id not show that a warrant ever issued for Frederick Bulson, or that he
was held to bail for any offence, but was only the security of Isaac Bul-
son. Neither did the evidence show that Phineas Cragan or James
Soles, the Justice who took the recognisance, ever colluded with any
one in the arrest cr holding Isaac Bulson to bail, orin taking the 1st
recognisance.

The Court erred in permitting the People’s attorney to ask, and wit-
ness, Soles, to answer, the following question, to wit: “If any of the
witnesses sworn before him on the examination swore that Isaac Bulson
stole the cow?” The question was leading, and also calling for a con-
clusion from what witnesses swore to, instead of what the witnessses
stated under oath, their langunage.

I Greenleaf Ev. sec. 434.

I Starkie Ev. 163, note (q q.)
I Starkie Ev. 149,

2 Phil. Ev. 401.

The Court erred for the above reasons in refusing a new trial, in ar-
resting judgment and in rendering judgment for the People.
A. TYLER,
For Appellan.
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