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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOF, A. D. 1863.

WILLIAM C. COOK, Deft. in Error,
ads.
FRANCIS BURNAP, PIff. in Error. )

Txue error upon which plaintiff relies, that the defendant in er-
ror (plff. below) was not the real owner of note sued upon, but
that his name being used with his knowledge and consent, a blank
endorsement upon the note was filled up with the plaintiff’s
name, while it in fact belonged to the attorney, Orrin J. Miller.

*This question is res adjudicata.

In 2 Scam. 310, McHenry v. Ridgely, it is decided that Ridge-
ly should sue in his own name, though he held the note as a mere
agent of the bank to which it really belonged. ‘A note endors-
ed in blank,” they say, *is like one payable to bearer, and passes
by delivery ; and the holder may constitute himself or any other
person assignee thereof, and the court will not inquire whether
he sues for himself, or as trustee for some other person.”

Moore v. Maple, 25 111. 343, it is said, ‘ the party suing must
show that he had a title at the commencement of the suit, and in
that case, the plaintiff’ being neither the equitable owner of the
notes, and having no dnterest, and who %necw nothing of the suit
until after it was brought, it was held going too far to invest a
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party, on the trial of a cause, with the legal title of a note, who
never had the cquitable or any other title before the suit was
commenced.”

In the case at bar it is far otherwise. It isshown by the proof
that the defendant Cook became a legal owner of the note for the
purposes of the recovery, with his consent, and that he had full
knowledge of the commencement of the suit, and authorized its
institution. This brings him within all the prescribed conditions
of the holder of negotiable paper for the purposes of recovery.

In Gage v. Kendall, 15 Wend. 640, the holder and owner of a
negotiable note prosecuted the note in the name of a stranger,
without his knowledge or consent, the owner having filled up the
blank endorsement, and the Court say that defendant had no
concern with that question. He was responsible to the person
whose name was inserted in the blank endorsement. Why
should he give himself the trouble to investigate the plaintiff’s
title? He owes the money to some one, and the Record pro-
tects him from a subsequent recovery, while the mere holder of
a note, though having no interest in fact, may sue as trustee for
another,” &c.

These cases are followed and the principle decided in numer-

ous cases. See,—
11 Wend. 27.
11 John. R. 52.
15 John. R. 247.
20 John. R. 367.
3 Johns. Cases, 263
2 Caines, 213.
3 Kent Com. 78.
4 Wharton, 487.

HOYNE, MILLER & LEWIS,
Attys. for Defendant in Error.
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Supreme Gourt of Fllinois,

THIRD GRAND DIVISION.

AFRIL TERM, A. D, 1863,

FRANCIS BURNAP 1

. agt
WILLIAM C. COOK. f

—————— eeee

BRIEF FOR PLAINTIFEF.

L.
The action could not be sustuined in the name of Cook.

1.—There was a verified plea, denying the assignment to him, which
obliged him to prove that assignment.

Practice Act, R. S., 421, § 59.
He proved no such thing, but only an assignment to Orrin Miller.

2.—The evidence shows that he had no interest in the note. He was not
the equitable owner, nor had the legal title, the note not having been indorsed
to him, nor ever having been in his possession, actual or constructive, so as to
make him technically the Zolder. There never was a moment previous to the
commencement of the suit, when payment to Cook, or any representative of
him, would have discharged the note. He must have had a right of action be-
fore suing in order to sue. This he had not.
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8. This cuse comes clearly within the principle clearly and deliberately
declared by this Court, in Moore agt. Maple, 25 Illinois, 343, that ¢t /s going
too far to invest a party, on trial of a cause, with the legal title to a note,
who never had the equitable title before the suit was commenced.”

Porter agt. Cushman, 19 I1ll., 572.

4, This case is stronger in favor of the plaintiff in error than Porter
agt. Cushman, In'that case, the plaintiff had possession of the note, and pro.
duced it at the trial. In this case, the note was in possession of Orrin Miller,
the holder, and he produced it in his own right at the trial, and, at the first
trial, sought to make Cook the legal holder, by filling up the blank indorsement
of the payee to himself, with an indorsement to Cook. ¢ The owner of a pro-
missory note indorsed in blank, can make whom he pleases the holder of it
without divesting himself of all interest in it, and a suit can be sustained in the
name of such holder; but the bare using of a person’s name as plaintiff does
not, I apprehend, make him a holder or assignee.”

Olcott agt. Rathbone, 5 Wendell, 494.

5. 'The authorities are uniform that the action on a negotiable promissory
note, must be brought in the name of one who is legally and technically the
holder.  Every case shows, that the things wkich make the plaintiff the
Tholder, must be performed before the commencement of the action. If the
forms are fictitious even, stil] they must be complied with. Asx 40, M
0:“'“5 e %WWJLVWA e L 21 aﬂ‘b.@(w.,

.. To pass the legal title to an indorsed note, there must be a delivery.
3 Kent,, 89. ‘A bill muy be indorsed in two ways, either by-a special indorse-
ment, making it payable to a given person, or by a blank in lorsement and de-
livery to him, In the latter way, at all events, if not in the former, the bill
mugst be deltvered to the party as endorsee.” Oy~= (L.

Marston agt. Allen, 8 Exchequer, 508.
7. Possession by the plaintiff his agent o trustee, is also necessary.
2 Parsons on Notes und Bills, 441.

8. If possession is relied upon for title, that possession must not be in
bad faith.
2 Parsons on Notes and Bills, 437.
Supposing Cook in possession of the note, and that possession was for a sinister
purpose, to enable Orrin Miller to perpetrate a dishonest act which he wished
to conceal, perhaps tv screen himself from penal consequences.

9. If the plaintiff has neither the possession of the paper, nor any right
to it by reason of any interest in it, he cannot recover upon it.
2 Parsons on Notes and Bills, 442-3.
Olcott agt. Rathbone, 5 Wendell, 490.
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10. A review of all the cases which are usually relied upon to show that
the owrer of » note may sue on it in the name of another person for his own
benefit, will show that the person so suing had constituted the person in whose

‘name he sued, the legal Zolder. In Gage agt. Kendall, 15 Wendell, 640,
much relied on, the note had been delivered to the plaintiff, and he had the pos-
session. In Lovell agt. Evertson, 11 Johnson, 52, ulso much relied on, a note
was negotiated to partners, and indorsed in blank ; the blank was filled with
the name of one of them, before-nction-breught. In Mauban agt. Lamb, T
Cowen, 174, the action was in the name of a person in possession of a bank
check, In Boardman agt. Roger, 1T Vermont, 589, a note payable to bearer
had been delivered to the plaintiff for collection and application of the money
collected, In Golder agt Foss, 43 Maine, 366, a note had been indorsed by
the payee, and delivered to an attorney for collection. In Fisher agt. Brad—
ford, T Muine, 28, the payee of a note had indorsed a note in blank, and pledged
it, the plaintiff having an interest in having the note collected ; the payee
agreed to consider the note as the plaintiff’s, and the action was brought. The
payee redesmed the note, and then indorsed it to the plaintiff. In Guernsey
agt. Burns, 25 Wendell, 411, a note payable to the bearer, was in the hands
of the plaintiff. The decision declares him to be the legal holder, and that the
case stood firm upon the presumption of ownership arising from possession.
Beekman agt, Wilson, 9 Metcalf, 434, presents the same point upon possession
of a note indorsed in blank. The same doctrine that there must be a legal
holder for plaintiff, is maintained in MeHenry agt. Ridgley, 2 Scammon, 310;
and in Pcrks agt. Brown, 16 Illinois, 456.

11. The Circuit Court therefore erred, in instructing the jury, as in the
addition to the fifth instruction, that an agreement of the plaintiff and the
holder of the note, that he might sue it in the plaintiff’s name, gave the plain-
tiff sufficient intereat to sustain the action.

II. >

The defendant below ought to have had the benefit of what he proved un-
der his pleas that the Rosenburgs took and uppropriated to their own use, the
whole of the crops which were the consideration for the note, whereby the con-
gideration of the note wholly failed.

1. The first instruction for plaintiff is mechanieally copied from Swain
agt. Cawood, 2 Scammon, 506, ‘“‘that if the jury believed from the evidence that
there was a partial failure [of consideration], and that the defendant received
some advantage for the note, that ought to have been pleaded, or a specific no-
tice given of it, and that in such case of partial failure of consideration, the
law was for the plaintiff.”

In that case, all the question before the Court was, whether the notice was
sufficient to admit the Jence. The notice was most manifestly insuflicient,
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Practice Act, R. 8., 415, § 14° All the rest of the decision, especially the
part relating to pleas, was obiter dictum, said by way of illustration. The
note in that case was given for the building of a dam and saw-mill, after the
work was done, and the dam and mill accepted. The notice was for the entire
failure of performance of the contract, under which the work had been done.
It was, therefore, really a want of consideration, and not a failure, and the de-
fence could not avail, showing only a partial failure. If it had gone for a
partial failure, and been specific, it might have presented a case for recoupment,
but as a total want of consideration, it was bad in its face, and no evidence
could be given under it.

This court in that case did not determine what would be the effect o f a
plea on which issue was joined, and which would admit the evidence. The court
said, however, if the defendants ¢ntended to rely on a part failure, they should
have so framed their plea or notice. In the case at bar, the defendant below
intended to rely on an entire failure, and would have proved it, if his depositions
had not been slipped away.

2. In Sullivan agt. Dollins, 13 Illinois 88, defective pleas, on which issue
was joined, were admitted to be sufficient, because they apprised the plaintiff of
the defence intended to be relied on.

3. Swain agt. Cawood, 2 Scammon, 507, the authority relied on by the
plaintiff below, the decision of the court did not require the defendant to plead
a partial failure of cousideration, when he intended to prove an entire failure.
Such a plea would be an absardity. [he defenlant could not be required to
anticipate, when pleading an entire failure, that his proof might fail in some
particular part, and therefore plead pleas of part failure, adapted to every pos-
sible failure of proof. Such a rule would be impracticable, and would, if at-
tempted, lead to endless prolixity.

4. R. S. ¢.T8, 8. 10, p. 386, by a fair construction, authorizes, or at least
does not forbid, proof of partial failure under plea of entire failure ; but requires
the judgment to be aceording to the proof. The Legislature must have anti-
cipated that an entire failure of consideration might exist, and yet the party
not be able to preve the whole of it. 1 Parsons on notes and bills, 203, 211, LaY,
Tyeagt. Grwinne, 2 Campbell, 346,

5. The position of the court below placed a part failure of consideration
upon the same ground as a partial want of consideration. But the two things
are wholly different in their nature. Itis a rule almost universal in its appli-
cation, that if there is any consideration for a contract, it sustains the whole
contract. It goes on the principle of holding men to their contricts as they
make them. But there is no such principle in regard to the failure. A total
failure and a partial failure of consideration are of the same nature : they dif-
fer only in extent. In the case at bar, the principual that thegreater includes
the lesser, applics. 1 Starkies Evidence 432, 433. “Chere is no rewson of
policy or principle of justice, that the defendant should pay for what he failed
to get.
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6. The defendant below pleaded an entire failure of consideration by the
taking of all the crops, which were the consideration for the note by the Rosen-
burgs; and failed to prove the whole quantity. It was the common case of a
party’s failing to prove the whole of his claim; in which he has the benefit of
what he does prove.

1 Starkie’s Evidence, 432, 433.

7. The defendant should haye bad this benefit by way of recoupment.
The plea admitted the evidence, and apprised to plaintiff of the intended defence.
Recoupment is never pleaded by the name of recoupment; but it is allowed
under all forms of pleading which show the right. In Schuchmann agt. Knoe-
bel, 27 Illinois, 17T, the court decided that it would be proved under a plea of
get-off or payment, although it is neither of them. This liberality in regard to
recoupment is allowed on account of natural equity, that claims arising out of
the same transaction should compensate one another.
Schuchmann agt. Knabel, 27 Ill., 177. ]
Reab agt. McAllister, 8 Wendell, 143.

8. The first instruction for the plaintiff, if correct in principle, ought
not to have been given, because there was no evidence before the jury to which
it would upply. There was no evideace from which the jury could form an
opinion that the defendsnt bzlow received any advantage from the note. The
proof to meet this instruction must have been positive, not merely negative from
fuilure of defendant’s proof,

9. This instruction ought not to have been given, because the sixth plea
alleged that James D. Rosenburg was to delivar the crops to defendant, and
that he never delivered them, and the replications to this plea denied neither
of' these facts. 1 Chitty’s Pl., 612, and because the replications to the fourth
and fifth plea do not deny, and therefore confess, that the crops were all taken
as alleged in those pleas. 1 Chk. PL., 612.

IIL.

The addition made by the court below to the first instructions asked by the
pefendant, was wrong.

IV.

A new trial should have been granted, on the ground that there was a
deposition in the cause, proving that the consideration for the note read wholly
failed, as shown by evidence of Vaustone, and affidavit of R. J. Harvey ; and
that that deposition had been prevented from being given in evidenco by the
misconduct of the opposite party.

FRANCIS BURNAP,
For Plaintiff wn Error.
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IN THE SUPREME COURT.

o

April Term, 18683.

FRANCIS BURNAP ) ’
AGT. SError to Winnebago Circuit Court.

WILLIAM C. COOK.

ABSTRACT.

William C. Cook, the plaintiff below, sued out a writ of summons on 12 Sept., 1859
in a plea ot promises, against the plaintiff in error, and it was served the next day.

DECLARATION.

On the 14 Sept., 1859, Cook filed a declaration alleging the making of a promissory
note by the defendant below, dated 10th May, 1859, to one James D. Rosenburg, for $292,
payable 1st June then next, and that James D. Rosenburg then and there indorsed and
assigned the note to Cook. The declaration also contained the money counts.

A copy of the note and indorsements was attached to the declaration, and afterwards®
given in evidence as follows:

“For value received, I promise to pay to James D. Rosenburg or order, the sum of two
hundred and niney-two dollars, on or before the first day of Juncnext. Dated Rockford,
10 May, 1859. FRANCIS BURNAP.

(Indorsed thereon,) J. D. RoseNnura.
PLEAS.
1. General issue.

2. Note assigned after due, and no consideration.

-1

4. The fourth plea alleged the consideratiornr for the note to have been the crops on the

farm, in the sume manner as the third, but says the farm was in the possession and occupancy
of John Resenburg, father of James D. Rosenburg, and the note was made payable to James
D. Rosenburg, at the request of John Rosenburg, and for his use and benefit, and James D.
Rosenburg held the note as trustee for John Rosenburg, and while John Rosenburg contin-
ued in possession of the farm, to wit, on the 1 Sept., 1859, John Rosenburg took, removed
and appropriated all and singular the crops, and disposed of the same to his own use, and
the defendant never had or received any part thereof, or took or received any benefit from
the samo ; whereby the consideration for the note wholly failed, aud the note was assigned
after due.
5. The fifth plea is like the lourth, except that it alleges that Dboth the Rosenburgs
were in possession of the farm, that the note was made payable to James D. Rosenburg at
the joint instance and request of both the Rosenburgs, and that they took, removed, and ap-
propriated the erops, and disposed of the same to their own use.
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6. The defendant, by leave, filed an additional plea, alleging the consideration for the
note was the crops growing upon farw of the defendant then in the possession and occu.
pancy of James D. Rosenburg, and thereafter to be delivered by James D. Rosenburg to
the defendant; he never delivered the crops, and by the non-delivery the consideration for
the note wholly failed, and after the time for the delivery of the crops, to wit, 1uth Sept.,
1859, James D. Rosenburg assigned the note to the plaintiff.

REPLICATIONS.
To first plea, similiter; to second, a good and valuable consideration; to third, fourth and
fifth pleas, a replication which was superseded subsequently to first trial.
To sixth plea, that the consideration for the note has not wholly failed in consequence
ot the failure on the part of James D. Rosenburg to deliver the crops.

NEW TRIATL.

Triai by jury at February term, 1859, verdict for plaintiff and new trial granted.

Subsequent Additional Pleas.

7. James D. Rosenburg did not indorse or assign the note to plaintiff, modo, &e. Issue to country,

8. James D. Rosenburg never indorsed or assigned the note to any person, but wrote his name on the
back of the note in order to recover judgment thereon for his own use, in the name of some other person.
Issue to country.

9. The same as plea, except that it alleges in addition the intention to become a wituess in his own
behalf. Issue to the coventry.

These pleas are verified by affidavit. They were filed 17th June, 1861.

ADDITIONAL REPLICATIONS.

2. To second, third, fourth, fifth, and sixth pleas. The consideration of the note has not failed modo.
Issue to country.

3. To third plea. James Rosenburg did not take, appropriate, remove and carry away the crops, when.
&e.  Isssue to country.

4. To the fourth plea. The note was not made payable to James D. Rosenburg at the request of John
Roscnburg, and for his use and benefit. Issue to country.

5. To the fifth plen. The note was not made payable to James D. Rosenburg at the joint request of
both the Rosenburgs. Issueto country.

These pleas were filed 9th Feb., I863.

SECONID TRIATL.

A trial was had at February term, 1863, and on 14th February, 1863, the jury rendered a verdict
for the plaintiff for $3506.82; and the defendant moved for a new trial.

Judgment pro forma.

On 20th February, 1863, an entry of judgment was made by agreewent of parties. The entry is,
that the motion for a new trial is overruled pro forma,the defendant not waiving any of the exceptions
heretofore taken, and reserving to himself the right to avail himself of all exceptions taken by him, in-
cluding his exception now taken and allowed, to the pro forma overruling of a motion for a new trial; and
twenty days are allowed for the defendant to prepare his bill of the said exceptions.  And the parties agree
that judgment be entered pro forma for the plaintiff for the sum of $356.82. Then follows a judgment in
the usual form, and an order for execution.

Bill of’ Exceptions

The bill of exeeptions states that the cause came on for trial in February Term, 1859, betore Tion
Benjumin R, Sheldon and a jury.



25

26

EVIDENCE FOR PLAINTIFH.

The plaintiff’s counsel read the note as mentioned to be attached to the declaration and the following
indorsement :
“Pay to William C. Cook.

James D. Rosexpure.”

Joun Eccreston testified that he saw the note in September, 1859, in the possesion cf James D. Ros-
enburg, at the office of Orrin Miller, in Rockford. Saw James D. Rosenburg write his name on the note.
Orrin Miller at that time bought the note of him.

EVIDENCE FOR DEFENDA NT.

Lymax F. WarNER testified that he was present when a note was given by the defendant to James D.
Rosenburg, aud also one given by defendant to Aundru~ & Co.

An agrecment with the defendant, signed by the Rosenburgs, is shown by the witness, and he suys
such an instrument was signed at the office of the defendant, in Rockford,at the time when notes were given,

Prior to May 1859, 1 had for collection a claim aguinst John Rosendurg, in favor of Andrus & Bost-
wick, of Grand Detour. John Rosenburg claimed to have demands against the defendant, and assigned the
claim to Andrus & Bostwick, and afterwards a suit swas commenced on it by Mr. Johnson, my partner,
for the use of Aundrus & Bostwick.

[ went with the agent of Andrus & Bostwick, Jumes D. Roseubulg, aud his father, John Losc-m.,urg.
to Mr. Buinap's office. There was a disagrecment between M. Burpap and John Roses burg as 1o the
amount due Johu Llosenburg, but it was finally agreed upon at $400; and Mr. Burpnap gave his note for
that sum directly to Andrus & Bostwick. This note to the young man was given at the same time. There
was a erop of wheat, some oats, and perhaps some Hungarian grass on the defendant’s farm  The ques-
tion came up between Mr. Purnap and James D, Rosenburg, how much these crops were worth, and esti-
wates were made.  This note was given to James D. Rosenbure for the crops.

I made a new draught of the agreement signed by the Rosenbures, ou account of the interlineations
in the one drawn by the defendant. The one produced is in my hand writing.

Cross Eramined—John Rosenburg lived on Mr. Burnap’s land, James D. Rosenburg claimed to own
the crops. The old man claiwed that he, Joha Rosenburg, did not cwn the crops.

Direct.—It was talked over that James had the use of the farm. The negotiation was earvied on with
John Rosenburg, myseif and the agent. It was concluded how it should be done before James came iu.

AGREEMENT.

Know all men, &ec., that we, John Rosenburg and James D. Rosenburg, of, e, in cunsideration of
$692, to us in hand paid by Francis Burnap, of, &e., have granted, released, ussigned and set over, aud
do hereby grant, &c., unto the said Francis Burnap, all the right, title, interest, claim, and dewacd, which
we or either of us have or claim in, to or out of, or in respect of, the east half of the sout!.wes: quarter of
section twenty-six, t. 26, r. 11, e. 4 p.m., und the dwelling-house, sheds, growing and sown id plunted crops,
and other appurtenances thereof, as well as also all accounts and cliims wrising out of or in 1y wise
connected with the said tract of land, or the appurtenances thereof, so that this writing shall be and upe-
rate as a final settlement of all differences which have arisen between the said Burnap and the said other
parties. Aud the said John Rosenburg and James D. Roseuburg Lereby covenant and agree with the said
Francis Buroap, that they will deliver to him full and peaceable possession ot the said wact of lands
premises and appurtenances, as soon as the said Fancis Buraap sha I make payment of a certain promissory
note this day made by him to the said James D. Roseuburg, for two hundred and ninety-two dullars,
paysble on the first day of June next. I is however understood aud ngreed by the parties hereto that said
Francis Burnap is to satisfy a certain mortgage upon the creps upon the said premises, executed by the said
James D. Rosenburg to William W. Conover for $108. In witness, &e. 10 May, 1859.

(Sigued,) JOHN ROSENBURG, |v. 5.]
JAMES . ROSENBURG, [w.s.]

N. W. Goopmax testified that he saw the note saed on in the hauds of James D. Rosenburg. e
offered 1t to me for sale. He offered me extra inducemonts to buy it. He afterwards offered it to wie
again, and T declined to take it. This was in September, 1854, after the note was due.

Epnram G. Rioker testified that he was constable in 1859, e had executions against Johu Rosex
burg, and could not collect anyching on them.

Cross Examined—He went down ta the farm to see if he could got property. James Rosenburg
cluimed to own the property.
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Joun Davis testified that e was acquainted with the farm John Rosenburg lived on in 1859, Saw
both Rosenburgs at work there, saw the old man there threshing. He had been on the farm from 1857 to
1859; thinks the house was built in 1857. James hoarded at the old mau’s house on the farm, There was
no change in the occupation of the farm iu 1859, from that of previous years; the sume teams and tarming
touls were used as before; and the old nian worked with the teams as be.ore. Saw James . Rosenburg
drive team.

In 1859, wheat and oats were raised on the farm, and a small pateh of Hungarian grass. There was
a house lot inclosed, from one and a half to two acres He had some garden truck and sugar cane there.
on’t recollect how much grass; it was on the south end of the eighty. T went there often; never exam-
ined the quality of the wheat; cannot say how much to the acre; it might have been from ten to twelve
bushels to the acre. The oats looked well; they were on the vorth side of the wheat,

John Roscuburg and James had a falling out in the summer of 1859, and Jawmes went to live at Con-
over’s, about the length of two eighties from the old maun’s. I went uver to Conover's to geL sume bugs.
James D. Roseoburg was there, putting up wheat. He s»id the wheat was his, that he got it from his
father’s.  He borrowed a yoke of cattle of J. Caldwell to huul the wheat., He gol it on the wagon, aud
started towards Rockford. He had the cattle two days; did not sec him haul the second day. Some of the
wheat at Conover’s was in bags, and some in the center of the floor in the old house.

In summer of 1859 1 was on the road from Rockford, and met John Rosenburg forty or fifty rods
from his place. He hauled a paper out ot his pocket, and read over charges against Mr. Burnap. Ho
said he was going to show Ruckford gentlemen what it cost to carry on a farm. 1 do ot remewber the
amount, but Rosenburg said it was enough to cover the whole, or nearly the whole of the crops, for threshing,
harvesting, &ec.

Cross Examined.—James had from 30 to 40 bushels in the wagon. He said what he had in the
old house was what he got for his summer’s work. Joln Roseuburg was still on the lund. e stayed
there while he remained iu the country, and his family stayed there some time afterwards.

Guy Davis testified that Johu Rosenburg’s fawily left the house in December, 1859; and witness wer *
into possession after him. e went into the house about 22 Nov.; the family were then in, and stayed
some time. There was then nothing of the crops except a stack of straw, and the constable sold that for
a fesw dollars.

INporsEMENT OF Nore,—It is admitted on the part of the plaintiff. that the indorsement of the note
was filled up at the first trial in February, 1861, with the words “ Pay to William C. Cook.”

Davip Vanstox being sworn, says he was on the jury at the fivst trial, and remembers something about
a deposition being read.

The defendant offered to prove some of the contents of this deposition by the witness. To prove its
loss, the cleik, O. A. Pennoyer, was sworn, and said he remembered something about a deposition being
missing, but could not state distinctly about it. The defendant then testified that previous to the first
trinl, he had the deposition of one Amsbury taken in this cause in Tazewell County; that at a term sub-
sequent to the first trial, he had it in his hands in this court-room; that he had occasion to go to the elerk s
office, and laid the deposition down, as he believes, on the table. When he returned, he looked for the
deposition where he supposad he had lnid it, and it was not there, and he has not seen it since. He caused
the depasition of the same witness to be taken again. He cautioned the clerk not to let that second depo-
sition go out of the office, fearing it would disappear as the other had ; but he afierwards learned from the
clerk that the papers in the case had been taken by Orrin Miller, the attorney of the plaintiff. Shortly
hefore tlfe then next term, the papers were sent to witness from the office of Orrin Millor. He then in-
quired of Orrin Miller where that deposition was, and he answered that it was at his officz.  When the
term came, the deposition was missing, and he has not seen it since, and does not know where it is.

Orrix MiLLkr being sworn, says he did not tell the defendant that the deposition was at his office.

The court gave leave to prove the .contents of the deposition, and Orrin Miller objects, and the
objaction is overruled.

The witness Vaxstox is then asked if he remembered whether there was anything in the deposition
about the crops on the farm in question being taken away. Objected to by Orrin Miller, but objection
overruled, Vanston answers, I think there was something said in the deposition about grain on the farm,

but I cannot remember what it was.

Deposition of William W. Conover.

His age is thirty two; residence, Readington, Huntington County, New Jersey.
not plaintiff.

In the summer of 1859, he resided near Elida Post Office, near the defendant’s farm. John Rosenburg
and family resided on the farm during the summer of 1859; also James D. Roseuburg, John and James
left the farm in the fall of 1859.

Knew of James D. Rosenburg’s having in his hauds in August or September, 18359, a promissory
note, as T was informed by him. He handed me the note about that time, informing ma that it was a note

Knows defendant, but
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against the defendant, and that he was afraid his father, (John Rosesburg,) would get hold of it. He said
the note was handed to me for safe-keoping. Returned the note to James D. Rosenburg about three
weeks afterwards. He afterwards told me he had left the note with A. Miller, Esq.

The crop raised on that farm in 1859 was principally wheat; there was some oats, say ten acres, and a
little corn.  There were 50 or 60 acres of wheat. James D. and John Rosenburg both informed me that
they had threshed about 700 bushels of wheat that year. The seed for that wheat crop was purchased by
James D. Rosenburg. He gave his note of $108 for it, and I was surety, and took a mortgage to secure
me. The note I paid off. The mortgage has been paid, by the proceeds of the wheat, in ware

-house re-
ceipts. Part of the receipts in checks were handed to me by James D. and part by John Rosenb

urg.

Knows of James D. Rosenburg carrying away wheat from that farm in 1859, about 160 bushels. Sixty-
one bushels he took to Godfrey, (ware-house man.) He brought one hundred bushels in bags to my prem-
ises, and set it in an old house in the bags, and afterwards carted it away, I don't know where. e used
one of my horses and his owa horse to cart the lot to Godfrey of sixty bushels, In carting the lot to my
Louse, I'think he used the same team. The 160 bushels were carted from his premises in one day.

John and James D. Rosenburg had a quarrel in the summer of 1859, about threshing time, the last of
August or first of September. 1t was about the title to the wheat. John said the wheat belonged to the
defendant; James said he had given me a mortgage on the wheat, and that must be paid out of the wheat.
John said there was plenty of wheat to pay my mortgage, but he would not let James have it. This is what
I heard of the quarrel. They had had a quarrel before this, of which T cannot speak from my own
knowledge. Idon’t think they ever made any settlement.

The note was deposited with me hefore the quarrel to which I have referred ; but James said his father
and he had quarreled.

Interrogatory Twelfth.—Did you know of Johu Rosenburg’s paying James anything for working on
the farm in 18697 and if you did, state what, and how that payment was made. dAnswer.—John paid
me thirty dollars for James in money.

To cross-interrogatories, the witness says, the mortgage became due in the fall of 1859, I think in
September or October. The wheat was carried away sometime in September, 1859. Francis Burnap told
me he had given John Rosenburg permission to take what wheat he needed for his family to mill, and also
the privilege of selling enough to pay for threshing. I told Burnap, 1 suppose you know I have a mortgage
on that wheat. He said, I do, and Isuppose there is wheat enough to pay it.

HENrY LAKE sworn, says there was probably about sixty acres of the farm sowed to wheat in 1859,
It would go trom 12 to 15 bushels to the acre. There were about twenty acres of oats and Hungarian
grass. Ilet them have sced for turee acres of Hungarian grass. There was a fine crop of oats; they
would yield about forty bushels to the acre.

I assisted in threshing the crops. James D. Rosenburg was there assisting in the threshing. They
wasted a great deal in threshing. I bought the straw. I hought it for $10, but the trade flew out, and I
bid it off at a constable’s sale against one of the Rosenburgs, for §5. I took away the straw ; there was a
great deal of waste in it, from 60 to 80 bushels of wheat, and it might go to 2 hundred. I had the oat
straw, The oats were threshed in about the same way as the wheat, and the waste in them was in about
the same proportion. John Rosenburg employed the hands to assist in threshing the grain.

Joun InerEspY testified that he assisted in this threshing. I measured the grain, 1 did not measure
all the wheat, think about 500 hundred bushels of it. It was near two-thirds threshed when I left ; James
D. Rosenburg was there; he wanted I should keep counts. The threshing was not well done; the machine
wasted the grain. The wheat was good. John Rosenburg employed me himself; he paid the man I was
working for in wheat. He employed the hands.

.

Buey testified that he was a dealer in grain at Rockford, during the year 1859. In August of that
year wheat brought from 65 to 70 cts per bushel; in September, from 70 cents to 75 and 77; oats brought
in August from 22 to 24 cents; in September, from 20 to 24 cents.

Cross Ezamined.—1It cost about three cents a bushel to bring wheat six miles, the distance of defend-
ant’s farm.

Answer of Cook to Bill of Discovery.

The defendant below read in evidence an answer of the plaintiff Cook, filed 25 Sept. 1861, to abill of
discovery filed against him in regard to this suit, and the matter in question therein.

In his answer, Cook admits the making of the note, and that it was assigned by James D, Rosenburg
after it bocame due.

He admits the commencement of the action in his name; but jusists upon it the action was brought
in his name by his permissionand consent, for the use and benefit of Orrin Miller.
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Cook hasbeen informed and believes that Orrin Miller, an attorney and counsellor at law, of Rockford,
sometime in August, 1859, purchased the note of James D. Rosenburg; that the purchase was made in good
faith, and for a valuable consideration paid by Orrin Miller; that James D. Rosenburg indorsed the mote
in blank, and delivered it to Orrin Miller. Afterwards Miller asked of Cook the privilege of suing the
note in his (Cook’s) name, for the use and benefit of Miller, alleging as u reason that he (Miller) and Burnap
were both attorneys and members of the Rockford bar.

Jook denies that the note was sued in his name without his knowledge or consent; but on the contrary
in accordance with the request made to him by Miller, he did consent that the suit might be brought in his
name for the use and benefit of Miller.

He admits he never had any personal acquaintance with James D. Rosenburg, and never knew of his
existence until he gave his consent to Miller to bring the suit in his name. He never had any dealings
with him about the note, or any other dealings. He has no personal knowledge of consideration paid for
the note by Miller. Cook never paid James D. Rosenburg any consideration for the note.

Instructions for Plaintiff.

1. If the jury believe from the evidence that there was not a total failure of the consideration for
the note, then the law was for the defendaut; but if they believe from the evidence that there was a partial
failure, and that the dofendant received some advantage for the note, that ought to have been pleaded, or
a specific notice given of it, and in such case of only a partial failure of consideration, the law was for the
plaintiff,

To this instruction the defendant excepted.

2. That unless the jury believe from the evidence that the note in question was made payable to the
said James D. Rosenburg as the trustee, or for the benefit of Jobn Rosenburg, then the acts or declara-
tions of the said John Rosenburg will not operate as against the recovery of the plaintiff, unless such acts
were permitted by James D. Rosenburg, or John Rosenburg owned the note at the time of such acts and
declarations.

3. That unless the jury find from the evidence that the consideration for the note in question was the
price of certain crops as in the defendant’s pleas alleged, then the jury will find for the plaintiff.

Instructions for Defendant.

1. If John Rosenburg was in the service of James D. Rosenburg, in raising, harvesting and taking
care of the crops in question in this cause, and misconducted himselt in that employment by carrying away
and appropriating those crops to his own use, then James D. Rosenburg was liable to the defendant for such:
misconduct of John Rosenburg.

To this instruction the Court added the following words: “if James ID. Rosenburg was to harvest and
take care of the crops for the defendant;”” and gave the same with those words added, and the defendant
excepted. :

2. If the nete in question in this cause really belonged to John Rosenburg, and James D. Rosenburg
held the same as trustee, and for the benefit of the said John Rosenburg, and the said note was given for
the crops in question, and John Rosenburg carried away the crops, so that the defendant had no benefit from
them, then the consideration for the note failed.

3. It the note belonged to John Rosenburg, and James D. Rosenburg held the same as trustee, and
for the benefit of John Rosenburg, and was for the crops in question, and one of them took or carried away
part of those crops, and the other took or carried away the rest, so that the defendant had no benefit from
them, then the consideration for the note failed.

4. If the note in question was indorsed and transferred by James D. Rosenburg after it became due,
then any person who might have received it from him, took it subject to all defenses which might be set up
against it in the hands of James D. Rosenburg.

5. If the jury find from the evidence that at the time of the commencement of this action, the
plaintiff William C. Cook did not own the note, and had no interest in it, then the verdict must be for the
defendant.

This instruction the court refused to give as asked; but added the following words: ‘“but if before
the suit was commenced the note was indorsed in blank by James D. Rosenburg, and it was agreed between
the holder of the noteand the plaintiff that the note should be sued in the name of the plaintiff, for the use
of such holder, then the plaiutiff had an interest in the note sufficient to sustain the action.” And the court
gave the instruction with these words added, and the defendant excepted to the refusal to give the instruction
as asked, and to the giving of the instruction with the added words.

6. If the jury find from the evidence that one of the Rosenburgs was in possession of the crops in
question in this cause, and while in possession thercof claimed title thereto, then the presumption is that he
kept the same, and appropriated them to his own use.

The court refused to give this instruction, and the defendant excepted.
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Verdict and Motion for New Trial.
46 The jury rendered a verdict for plaintiff, with $356.82 damages, and the defendant moves for a new
trial. a
The motion in writing was afterwards filed, presenting the following
POINTS.

1. The court erred in refusing to give the third instruction asked by defendant, as asked.

2. The court added to the said third instruction the words above stated [and set out in the motion].
47 8. The court erred in refusing to give the fourth instruction asked by the defendant.

4. The court erred in giving the first instruction asked by the plaintiff.

5. The verdict was contrary to the evidence.

6. The verdict was against law.

7. The verdict was contrary to the evidence in such a degree as to show that the jury mistook and
violated the law.
8. For the causes stated in affidavits of the defendant and of Rufus J. Harvey.

48 The affidavit of the defendant below stated that previous to the trial, he was informed by David Van-
ston, one of the jurors at a former trial of this cause, that he recollected and could testify, that the deposi-
tion of one Alanssn A. Amsbury which had been taken by this affiant, and was read at the said trial, stated
that John Rosenburg and James D. Rosenburg carried away all the crops in question in this cause, raised
on the farm of this affiant in the year one thousand eight hundred and fifty-nine, and that they carried
away part of the said crops in the day time,and part in the night. Affiant relied upon Vanston to prove
those facts, and was swiprised by his failure to prove them.

49 The affidavit of Rufus J. Harvey, attorney and counsellor at law, states that he assisted at the trial of
this cause, in February term 1861, and at that trial heard a deposition of one Amsbury, taken on the part
of the defendant, read in evidence in the said cause, and that he has also read the same himself; that Ams-
bury testified in the deposition in substance that he worked during the summer and harvest of 1859, on the
farm of the defendant in question, for John Rosenburg and James D. Rosenburg, or one of them, and this
affiant distinetly recollects that the said Amsbury further testified in his said deposition that the suld Rosen-
burg carried away all the crops raised on the said furm during the year 1859, soon after the same were
harvested, part in the day time and part in the night.

Affiant was engaged as counsel in the trial of a cause in the Circuit Court of the United States at
Chicago, at the time of the trial of this cause at the present term of this court, and could not be present
at the trial of this cause in this court. Made 20 Keb., 1863.

50 The argument of the motion for a new trial was commerced, but both parties expressed their wish to
have the matter submitted to the Supreme Court, and declined further to argue the motion ; but agreed
with the consent of the court, that the trial should be overruled pro forma, and that the exception of the
defendant to the overruling of the motion should be entered and allowed ; and that judgmcnt should be
entered pro forma on the verdict ; and it was so ordered by the court.

FErrors Assigned.

53 1. Cook having an interest in the note, had no right to bring an action on it.
2. Orrin Miller, being a practising attorney, had no right to purchase the note, or sue it in the nume
of Cook, for his own use and benefit.

The Circuit Court ought not to have given the first instruction asked by Cook.
The Circuit Court ought not to have refused the first instruction asked by the defendant below.
The Cireuit Court ought not to have added the words by it added to that instruction.
The Circuit Court wrongfully refused to give the fifth instruction asked by Burnap, as requested.
The Circuit Court ought not to have added the words added by it to that fifth instiuction.
The Circuit (Jourt ought to have given the sixth instruction asked by Burnap.
The verdict was contrary to evidence.

10. It wasagainst law.

11. The verdict was contrary to the evidence to such a degree as to show that the jury mistook and
violated the law.

12. The defendant below was entitled to a new trial for the causcs stated in the affidavits attached to
his motion.

13. He was entitled to have his motion for a new trial decided in his favor.

14. The judgment being entered pro forma by the agreement of parties, in order to n.ﬁ,r the matters
in question to this court, executicn ought not to have been awarded.

15. The judgment ought to have been for the defendant below.

FRANCIS BURNAP,

Plaiutiff in error, in person.

o e o0

oxda



%1/([54
A re
’ ; /w_cz/q/fjj

izt

s
%%O/ﬁ%ﬁ,



st S
S ¢ G3aak | b%i/\ﬂ/’(’dkozﬁ—ﬂﬂ.
T

Vo s fraibus oread el Patgamet oo (-
s Ak VG xyv»tmx-d,/ VA Ceondens e NG S
s has u/[ﬁ/vw 1482 Clm;wtf&w/s o uun(}/ku (e
s }\a?.) 1), 50, Gfis 0 s il ioniliag U7vnm/t Jﬁ
i zr\,a/‘/t/\,(/) e e wes 3:.700( C ornas r\fv(l'm/'{
V\Aﬁ Gre Cenax b Tid mrw/L s dicbepiniae W F et
%vz/lﬁo NS V\:‘\J(X. Wd {‘/m' sm}wwi 24 tam —
L &oﬂnz/\//? Qﬁ£ @wawb Ui o a

s R RO (e m%wd? i
oo Whor thod e Wil oo K ek v
Woth  Svdirrzanat vooo i/\\/(/(.fb(i l,\/r/L Ll (e avnane
o e oo, (cnd Lo, LI, 0T, ‘/(/{/u—m—&aybt/‘/io/&&
15 JUh>es BLD Portor M{tbwknﬂxo\n«, 19 o
591,

Wu} (672 I Do if\awb‘/ NS T Rt - AT q,nn, M',MAUL i
Neats trio vu 6o as- t/(rd/q-t/t\l/bw Cor e u(/uw() (e~
urik 5, Bonea i~ ovidien,

Lh 6]4\1 el balovr srved L[o;vx/ P ‘;%L
o v~ galhed (.(2 ‘tn/(wl/u{g_é\ Jiz e Ly,



i a

W v ite—

Q?@,h 5

155 GE(LA o e (/m/\—h’(/T7 - (e - ferner,
ot of Dot Lansy o, 5%y

6. Yhs de - ohorvmet bl &
e to ofovnmme 4l 160 b L0O Lnsofiask
9/1, TLD 0 e (RN Wa/'v()’/voiu (V/vcm/u(f/f»] cﬁr
valo, ole fnn ffwr'? MKM Viodan (s =
ol o e v n b i [t o (oo
B Qlwrnt, one 49 2%, 36 91,57 Blnctrann o
o Smibel, 1Y oo V& Balusuk agt,Faice
13 § oroon, LA, .

Yo P bW olhinweny et fro e cha of Ans
ot b TG wavrm W Q4 MA~
v, Phebrwor oo @ e mito 28 JGcun 14,10,

L%, 49, %W‘Vﬂ] M A (S @ w‘/\(‘w/{?

b ool et o Fieberio,

WP Igr Lol
2/ ¢
i)
Y4



3w l/]’\LL A'(/u]/\/w(/cfnk (p O’v\/\/t,,

o Ve 56D
Y ronicn mamwo/}@ - W

‘W‘./[MOZT bo. by oolte } |

Yoo Thumcle, Vhe obove arom-
ol V/(W%N’(,u% o oy, ok ol oﬂn\nf»
amdlir and sodh, Vo (ha wlhad G- The
ke of e Levinit Conit o foracte dreibley
B il Gl bntrl | oa Whe olomia rinei
ﬁmg Pl o ol i Lo, e dh M-
pov d %OLWW dredteds lia WWVrLAf&mj (/}ZW?,
M {xc/(/wv\t,cwf/fz} Q/vu;\ukﬂ/?/h% (et v{ e a< ot
cverndol ov  dinelad :(/7 tsan drsadn  ov ‘(wvm\ﬂ—u,-
W-o\w, ol e avverel ovdero o’ilm cvurt,
Whadte Thive defpvrent dannef wholly il -
ol b Are overifay  and P dofrrvsact futio
‘Wf‘ Mol he Asnte C/} M, guribilicepasts L
Mf/m/zﬁ—(;h bo oy The oond atetvd e The ol
P’b"’vrw), Gl G/X)\&,?m& as the U,L_(/7 e Gogie {wo‘lr A
}L%uow(, e s vna o{ e ol oo ot o;;
e o i et oot Woan Wik, | ool clete f/‘kz/v_\,
ot e vegrnt Jk s defrrnngat, trorms e los
e ounk ovders ot The okt o e ould axeods
056 (el Pa vw(A] 0'\:\/(’”3;,5(»1‘—%»8/ (Af}l/c”f:ma (G'{’ e oo
09 0% T «Vrl(/aﬂﬁbv% 11703 o(,x;uk werod v e tasee-

UV( é"hwl \(/) M«i (ﬂr(;Q,&/l/\uz 01: M& s)(iL\’L( ‘(VV\/‘L«LL ~



.

,omf}ér rer aduiitioed mﬁ 4%

Gl e o RS A ot s, e o G
| @W% e el o Lowy o Afprt st

bt emaitit b ooy o o ol B o
trolfle s MVU\M v mHML/Z V(CV" 9 QMW@@QW
4/ (s &LWL s dafradls B, ot wokils
Brot fhe anmant el tha 0ol fofalty wifhent
Nrandb dales gr) cz/wf/f,;{—? (IS MVXWM? o&» (s

EWW/U"Y\Aév e ®o~d Lwh"l pv. et Prwre to
e T e R -SRI SRR [ oA d\&wgmmmk,
500/\»17(, o' e Y"V‘\V‘/“OK ’V—{/V/IM o e
| YO e %W ]n/u-ﬂ%o/vw(nfr?//\f af”w‘A?“
\‘u:/dj J/m- c— JW(KQ@G Vherc s :

e mzfiz '

doe o At (763, bef
: ’ (/@ém L
L%,

d
i




A das

.

Mg%ﬁwf



i Bw)muw few«t R (| L D
ol 4 e 5@(& u‘t Jwv\j:mm

WN:ZC % oNT6Y x%m %Wuw @f\m%o% OW\/m\L
Wl io b, ok, dineded o The ofuvk o ftm brrat

eg(”\/\fﬁ- %\YV WUL 2/ %WVWV@LG{/B) sz g -
l;/\? /W {Zv- 4;7/1/\;{/{ o/l Wihs. o dsceo O e /(//\,»—.\T«
M 4o o adoine ;Mw}(wmﬁzt Wby Aedon -

B e s il L Oroonts Lot inlan et il e
ool WMo fo. foovle O MVV\ bl o ol
sod Fomros Bura O quQmWL, s Cueya ~
e ot hr aud G 4 e owd AM‘WW b o,
o OCorre i Tha V\rvvw,tl] J{~ o ol

Foranows @WO/}L

A wot \:;GA Atine Qoum\/% o htov 2rrov did
el (Zr WUL OM% «.&;Wk;vvuzf)wyo Qacrm/wi R e
(e bl e e Velloaa il e 86
o/‘w/((uw i Thes %1/\ht‘ u(ca? 0*» imali. g G
heor o> B P comz wheaiina G}WVWL(/;,O
Pravarsfn o MW\\/J}:/%, rrrd Fhe sok YL~
(,p@;/\/z, ‘ng\rk o ('/(LP‘I'\,((WA{.« e G
e o ey

kSR B o /
G-D(u"m’b(/\%% L LArov, v IL@]-‘)C)’:/L_,.

b oo ol #1150






	image00001
	image00002
	image00003
	image00004
	image00005
	image00006
	image00007
	image00008
	image00009
	image00010
	image00011
	image00012
	image00013
	image00014
	image00015
	image00016
	image00017
	image00018
	image00019
	image00020
	image00021
	image00022
	image00023
	image00024
	image00025
	image00026
	image00027
	image00028
	image00029
	image00030
	image00031
	image00032
	image00033
	image00034
	image00035
	image00036
	image00037
	image00038
	image00039
	image00040
	image00041
	image00042
	image00043
	image00044
	image00045
	image00046
	image00047
	image00048
	image00049
	image00050
	image00051
	image00052
	image00053
	image00054
	image00055
	image00056
	image00057
	image00058
	image00059
	image00060
	image00061
	image00062
	image00063
	image00064
	image00065
	image00066
	image00067
	image00068
	image00069
	image00070
	image00071
	image00072
	image00073
	image00074
	image00075
	image00076
	image00077
	image00078
	image00079
	image00080
	image00081
	image00082
	image00083
	image00084
	image00085
	image00086
	image00087
	image00088
	image00089
	image00090
	image00091
	image00092
	image00093
	image00094
	image00095
	image00096
	image00097



