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NATHAN TUCKER anp :

HENRY MANSFIELD. " |

| ABSTRACT OF THE RECORD.

Pago of
Record.

1. “TRANSCRIPT OF A JUDGMENT FROM BERNARD BAILy, one
of the Justices of the Peace of Peoria county,” in these words:

<« NATHAN TUCKER &
HENRY MANSFIELD

.
SMITH FRYE.
“In assumpsit. Note filed for $226.40.

Summons issued on the 12th day of April, A.p. 1859, returnable
on the 19th at 10 o’clock A.d., and returned by D. A. Wheeler,
const., served by reading to the defendant on the 13th. On the
return day, the defendant made default. Itis therefore ordered
and adjudged that.the plaintiffs recover two hundred and twen-
ty-six dollars forty cents damages, and costs of suit.”

€2, The usual memorandum of costs is made in the margin,
of the transeript, and the ordinary certificato of the Justice at-
tached thereto.

A PronissorY NOTE, in these words:
‘¢ PEORIA, March 11th, 1858.
<« 8225, Twelve months after date, I promise to pay to




PO——

[2]

the order of Peoria & Oquawka Rail Road Company, Two Hun-
dred and twenty-five dollars at value received.
“SMITH FRYE.”

On the back of which note are the these words:

“ Pay to the order of Tucker & Mansfield.
*The Peoria & Oquawka Rail Road Company, by Hexry Norte, Secy.”

Summons issued by tho Justice.
8. Appeal-bond to Peoria Circuit Court.

4. Summons to appellees to Special June Term, 1859, and
return of service thereto. :

&. Proceepings At Novemser Trery, 1859.— Trial by Jury.
Verdict for plaintiffs for $235.50. Motion for new trial.

6. Motion for new trial overruled. Judgment on verdict.
Appeal to Supreme Court allowed, on bond in 30 days in $500,
with Peter Sweat surety.

7. BiLn or Excerrions, setting out all the evidence.
(1.) Promissory note and indorsements, in the same words as
those set out after the transcript.

8. Whereto the appellant then and there made the follow-'
ing ~1

ORJECTIONS.—

(A.) The transcript from the doclket of the justice of the peaco
shows that the suit was brought on a different cause of action.
This is a note for $225; but the note described in the transcript
is for $226.40. This note is payable to the Peoria & Oquawka
Rail Road Company ; but the note described in the transcript
is payable to the plaintiffs.

(B.) The authority of Henry Nolte to indorse this note is not
shown, and it doth not appear to have been indorsed in the
course of the business of the corporation.

Objections overruled. Note and indorsement admitted and
read, and exception taken.

(2:) TesrivoNy oF Isaac UnprrEILL.— The note sued on was
taken by me as collecting agent of P. & O R. R. Co., in settle-
ment of a suit against Smith Frye upon his subscription. The
Company indorsed it to me, and I transferred it to Tucker &
Mansfield. I told them it was given for a subscription for stock
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in the P. & O. R. R. Co. The stock has not been delivered, but
is ready to be when Frye pays the note.

OznsecrioN by Frye, that a tender of the stock before the com-
mencement of the suit ought to have been shown. It was then.
-worth from five to twenty cents on the dollar.

9. (3.) TesrivmoNy oF HeENrY Nornre.— I am and was Sce-
retary of the P. & O. R. R. Co., and had authority to indorse its
notes. Cannot say I had any particular authority to indorse
this note, nor that the Company ever ratified this particular in-
dorsement. p

(4.) TesrivoNy oF GeEorGE F. Harping. — Stock of P. & O.
R. R. Co. not in market in October, 1858. I sold some in 1857
for two cents on the dollar. I think it was not worth anything
in October, 1858. Nothing could-be realized from it.

(5.) Furrner TesriyoNy oF Isaac UnNpErmILL. — I gave Fr'yo

- no assurance that the road would go on when he gave the note.

Offered to relinquish one-half the amount if he would give up
his claim to the stock, but he refysed to do so.

1@®. INSTRUCTIONS FOR APPELLEES. —

(1.) That the scttlement of a suit is a good consideration for
a note. ;

(2.) If the note was given for stock subscription, insolvency
of the Company is no defense.

InstrucrioN Rerused APPELLANT. —If Tucker and Mans-
field were informed of the consideration of the note, and that
.such consideration was of no value whatever, the jury should
find for Frye.: :

Verdict as stated above. Motion for a new trial because the
court misdirected the jury, and refused proper instructions for
appellant, and because the verdict is against the evidence and
contrary to the law.

1. Motion ovenruled and Bill of Exceptions signed.
Appeal-bond to Supreme Court pursuant to allowance of

appeal.
13. Certificate, signature and seal of Circuit Clerk.
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14. ASSIGNMENT OF ERRORS, TO WIT:

(1.) The note read in evidence is fatally variant from the one
described in the justice’s transcript.

(2.) The plaintiffs below did not establish a valid assignment
by the Peoria and Oquawka Rail Road Company to them of
the note read in evidence.

(3.) The evidence shows that the said promissory note was
given without any. good consideration, and that the plaintiffs
below had notice thereof when they received the same.

(4.) The court refused to instruct the jury that if the plaintiffs
below knew when they received said note that it was given for
a worthless consideration, the verdict should be for the defend-
ant below. ) '

(5.) The record, proceedings and judgment are otherwise
manifestly against the law of the land and the rights of the ap-
pellant,. :

Prayer for reversal of judgment.
CHARLES C. BONNEY, .dttorney for Appellant.

15. Joinder in error, and prayer for affirmance of judgment.
' MANNING & MERRIMAN, Attorneys for Appellees.



STATE OF ILLINOIS, ss. { N3\ Tansy, ao. 1860,

SMITH FRYE
TEL L
NATHAN TUCKER &

} Appeal from Peoria-.
HENRY MANSFIELD. 5

" BRIEF OF CHARLES C. BONNEY, FOR APPELLANT.

This was an action under the extraordinary jurisdiction of
justices in Peoria county, upon a promissory note made by
Smith Frye, the appellant, to the Peoria & Oquawka Railroad
Company, and indorsed in the name of the corporation by Hen-
ry Nolte, acting as Secretary, to Tucker & Mansfield, the ap-
pellees. The defendant did not appear before the justice, and
Judgment was accordingly entered against him. He appealed
to the Circuit Court; and the questions which this court is now
called upon to review were raised on the trial in the court below.

(1.) Has a plaintiff, in appeal from a justice of the peace, the
right (at least without previous notice and special leave for good
cause shown) to introduce and establish upon the trial in the
court above a cause of action materially variant from that de-
scribed in the transcript sent up by the justice?

(2.) Can the statement of the cause of action in the record
certified by the justice to the superior court be, for any cause,
or under any circumstances, altered or contradicted upon the
appeal 7

(8.) Has the Secreotary of the Peoria & Oquawka Railroad
* Company a general right to negotiate and assign promissory
notes payable to the corporation by name; or must it appear
that he has a special authority therefor, and that he acts with-
in the proper business of the company and of his agency ?

(4.) If an assignee of negotiable paper receive it with notice
that the consideration for which it was given was altogether
worthless at the time of the making thereof, can an action there-
on in thename of the assignee be defeated by showing the worth-
lessness of tho'consideration ?

These questions will be considered in their order.
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I.— Or THE VARIANCE BETWEEN THE NOTE READ IN EVIDENCE AND
THAT DESCRIBED IN THE TRANSCRIPT.

(1) The 20th section of the Statute of Justices is in these
words :

It shall be the duty of every justice, whenever a suit shall be commenced before

« him, to record in a book kept for that purpose the names of the parties, the amount

and nature of the debt sued for, the date and description of the process issued,
and the name of the officer to whom such process shall be delivered ; and through-
out the whole of the proceedings in any suit, it shall be his duty, whenever any
process shall be issued or returned, or any order made or judgment rendered, to
make a written memorandum of the same, in the same book, and to file and safely
keep all papers given him in charge.” ?

(2.) Under a similar act in' Ohio (See. 203 Justices’ Code,
Swan’s St. 528), it has been held that a compliance with the
provisions of the statute by the justice is essential to his juris-
diction, and that a party can not waive the error of an omission
to state any material fact specified in the law.

McCarty v. Blake,per Nash, Plyly and Johnson JJ., at Meigs Dist.
Court, April, 1859.— 1 Law Monthly, 589.

(3.) In our own State it is now settled law that the record of
the proceedings of justices of the peace required by the statuto
can not be changed or contradicted on appeal. A decision to
this effect was made at the last Ottawa Lerm, and will be found
in 22 Ill. R. ey ) !

. . 7 % A 2o N : 7
1Ll v Doeplafo 22 K (7, /¢

4

.9
sy

o f Casoums L, »,'/‘-A: 2L ;(,_,) Flecr 21 /J -\/)u, /0). f‘% -

(4.) The object of the statute is two-fold: to inform the de-
fendant definitely of the cause of action which be is summoned
to answer, and to preserve a public record, whereby the matters
adjudicated between the parties may readily be identified, and
the judgment of the law thereon conveniently ascertained.-and
shown as future occasion may require. The rule of construc-
tion in cases of this nature, familiar to every lawyer, requires
that these wise provisions of the statute be firmly upheld and
rigorously enforced. More especially should this be done at
the present time, when the capricious experiments of poorly-
paid legislatures clothe unlearned and inexperienced persons
with extraordinary powers and jurisdiction; when that once
humble functionary, the Justice of the Peace, is exalted to the
office of judge in actions of replevin and trespass to real estate.

5.) In the case at btu:, the variance between the note de-
scribed in the transcript and the one read in evidence, against
the objection of the appellant, is fatal. The amount of the for-
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mer is $226.40; of the latter, $225. And as the payce of the
note specified in the transcript is not named, it shall be intend-
ed to be payable to the plaintiffs in the action. As they do not
sue as assignees, it shall be intended that they claim as payees;
otherwise, there is no compliance with the statute, and the de-
fendant is not informed of the cause of action he is required to

meet. e ol &3
D;i//‘;: A \}y."',(_/./'t ’ < 'Ceeeee /), 22 _‘ 2
) ) 7 =" i
. '(;,/‘/J‘(({ Gl -V RAe (Ol o LY /_7.5“/
II.— Or THE ASSIGNMENT OF THE NOTE READ IN EVIDEECE.
7 :

- (1.) To negotiate commercial paper is not within the ordi-
nary powers of corporations.
1 Kent Com. 277, and cases cited.

(2.) The modern doctrine is, to consider corporations as hav-
ing such powers as are specifically granted by the act of incor-
poration, or as are necessary for the purpose of carrying into effect
the powers expressly granted, and not as having any other.

1 Kent Com. 298, and cases.

ecee L L. & etk . bieel, 2. ) foior JE
) .
[ () / § e A Q5 o | PPy > A .

C 1;4.-"\-’_ G, 7~ L , A 0 o, f/{ £7 ee

(8/) The power to negotiate commercial paper, to deal inand
transfer promissory notes, &c.,is not given by the Charter of the
Pcoria and Oquawlka Rail Road Company, nor is such a power
necessary to cary into effect any power expressly granted.

v Private Laws 1849, p. 99.
Private Laws 1851, p. 60.
Laws 1852, p. 198.

(4.) Under these circumstances, there can be no presumption
in favor of the assignment, and it need not be denied by affi-
davit. Such a case is not within the Statute (Practice Act,
Sec. 59), nor contemplated by the cases of Delahay v. Clement,
2 Scam. R. 575, and MclIntire v. Preston, 5 Gil. R. 57.

In the case of Frye v. Bank of Illinois, 5 Gil. R. 334, the
court say they can not intend that the power to loan money is
necessary to the existence and transaction of the ordinary busi-
ness of insurance companies; so in this case, the court can not
intend that the power to negotiate commercial paper is ne-
cessary to the existence and transaction of the ordinary business
of tho Peoria and Oquawka Rail Road Company.

See also Angell & Ames on Corporations, 234, and cases cited.

o
/

»
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5.) The sccond and third sections of* the Statute of Nego-
tiable Instruments include only such corporations as have
otherwise the power to talke and negotiate commercial paper.

(6.) The negotiation of promissory notes is not within the
scope of the authority usually exercised by the Sceretary of
Rail Road Companies, and so his acts and admissions in that be-
half can not bind the corporation, unless expressly authorized.
The presumption of law is that he has no such authority; and
those who take commercial paper payable to the company from
him, and on his indorsement, are bound at their peril to inquire
into the authority by which he acts.

2 Kent Com. 292, and cases.

Schuyler case, Mechanics' Bank v. New York and New Haven R. R. Co.,
New York Court of Appeals.—+4 Am. Law Reg. 717, and cases.

Story on Ageney, Secs. 126, 133, 165, &e., and cases.

(7.) In this case the evidence fails to show that Henry Nolte
had authority to bind the corporation by his assignment and

.transfer of the note read in evidence.

-

III.— Or THE CONSIDERATION OF THE NOTE IN QUESTION.

(1.) The evidence shows that the consideration of the note
was a subseription for stock in the Pecoria and Oquawka ‘Rail
Road Company; that at the time when the note was given
the stock was worthless, and that the plaintiffs below were in-
formed of the consideration when they reccived the note.

(2.) The case iz within the 10th section of the Statute of Ne-
gotiable Instruments ; the note was made and entered into
without a good or valuable consideration.

(3.) At all events there was evidence tending to bring the
case within this statute, but the instructions given by the Cir-
cuit Court for the appellees, in effect excluded this evidence
from the jury. :

(4.? A demand for the amount of a subseription for stock in
arrailroad company, made when such stock has become alto-
gether valueless, can not be deemed a reasonable ground for giv-
Ing a promissory note; nor can a railroad company making
such demand plausibly pretend «honestly. to suppose they have
a good cause of action.” So the compromise of a suit, insisted
on by the appellecs, is not sufficient to sustain the note.
MeKinley v. Watkins, 13 111. R. 142, and cases.
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NATHAN TUCKER AND

HENRY MANSFIELD.

ABSTRACT OF THE RECORD.

Page of
Record.

I. “TRANSCRIPT OF A JUDGMENT FROM BERNARD BaiLy, one
of the Justices of the Peace of Peoria county,” in these words:

« NATHAN TUCKER &
HENRY MANSFIELD

V.
SMITH FRYE.
«In assumpsit. Note filed for $226.40.

Summons issued on the 12th day of April, A.p. 1859, returnable
on thoe 19th at 10 o’clock .., and returned by D. A. Whoeler,
const., served by reading to the defendant on the 13th. On the
return day, the defendant made default. Itis therefore ordered
and adjudged that the plaintiffs recover two hundred and twen-
ty-six dollars forty cents damages, and costs of suit.”

"2, The usual memorandum of costs is made in the margin
of the transeript, and the ordinary certificate of the Justice at-
tached theroto.

A J’uosuss:mr Notk, in these words:
¢« Pronra, March 11th, 1858.
€ $225. Twelve months after date, I promise to pay to
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the order of Peoria & Oquawka Rail Road Company, Two Hun-
dred and twenty-five dollars at value received.
¢« SMITH FRYE.”

On the back of which note are the these words:
“ Pay to the order of Tucker & Mansfield.
¢ The Peoria & Oquawka Rail Road Company, by Hexry NoLTE, Secy.”
Summons issued by tho Justice.
3. Appeal-bond to Pcoria Circuit Court.

4. Summons to appellees to Special June Term, 1859, and
return of service thereto.

&. Proceepinas AT NovEMBER TERM, 1859.— Trial by Jury.
Verdiet for plaintiffs for $235.50. Motion for new trial.

6. Motion for new trial overruled. Judgment on verdict.
Appeal to Supreme Court allowed on bond in 30 days in $500,
with Peter Sweat surety.

7. BILn or Exceprrions, setting out all the evidence.
(1) Promissory note and indorsements, in the same words as
those set out after the transeript.

8. Whereto the appellant then and there made the follow-
ing

OBJIECTIONS.—

(A.) The transcript from the docket of the justice of the peace
shows that the suit was brought on a different cause of action.
This is a note for $225; but the note described in the transcript
is for $226.40. 'This note is payahle to the Peoria & Oquawka
Rail Road Company ; but the note described in the transcript
is payable to the plaintiffs.

(B.) The authority of Henry Nolte to indorse this note is not
shown, and it doth not appear to have been indorsed in the
course of the business of the corporation.

Objections overruled. Note and indorsement admitted and
read, and exception taken.

(2.) TesrivoNy o Isaac Unperuinn.— The note sued on was
taken by me as collecting agent of P. & O. R. R. Co,, in settle-
ment of a suit against Smith Frye upon his subscription. The
Company indorsed it to me, and I transferred it to Tucker &
Mansfield. I told them it was given for a subscription for stock
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in the P. & O. R. R. Co. The stock has not been delivered, but
is ready to be when Frye pays the note.

OBJsEcrioN by Frye, that a tender of the stock before the com-
mencement of the suit ought to have been shown. Tt was then
worth from five to twenty cents on the dollar.

P, (3.) TestivmoNny or HuExry Nornre.— I am and was Sce-
retary of the P. & O. R. R. Co., and had authority to indorse its
notes. Cannot say I had any particular authority to indorse
this note, nor that the Company ever ratified this particular in-
dorsement.

(4.) TesrivoNy or GEorGE F. HArDING. — Stock of P. & O.
R. R. Co. not in market in October, 1858. I sold some in 1857
for two cents on the dollar. I think it was not worth any t.hmn'
in October, 1858. Nothing could be realized from it.

(5.) Furruer TEsTIMONY OF Isasc UnpErmILL. — I gave Frye
no assurance that the road would go on when he gave the note.
Offered to relinquish one-half the amount if he would give up
his claim to the stoclk, but he refused to do so.

1@®. INSTRUCTIONS FOR APPELLEES.—

(1.) That the scttlement of a suit is a good consideration for

* a note.

(2.) If the note was given for stock subscription, insolvency
of the Company is no defense.

InsTrUCTION REFUSED APPELLANT. —If Tucker and Mans-
field were informed of the consideration of the note, and that
such consideration was of no value whatever, the jury should
find for Fryo.

Verdict as stated above. Motion for a new trial because tho
court misdirected the jury, and refused proper instructions for
appellant, and because the verdict is against the evidence and
contrary to the law. ;

11. Motlon overruled and Bill of Exceptions signed.
Appeal- bond to Supreme Court pursuant to allowance of

appeal.
13. Certificate, signature and seal of Circuit Clerk.
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14. ASSIGNMENT OF ERRORS; TO WIT:

(1.) The note read in evidence is fatally variant from the one
described in the justice’s transcript.

(2.) The plaintiffs below did not establish a valid assignment
by the Peoria and Oquawka Rail Road Company to them of
the note read in evidence.

(8.) The evidence shows that the said promissory note was
given without any good consideration, and that the plaintiffs
below had notice thereof when they received the same.

(4.) The court refused to instruct the jury that if the plaintiffs
below knew when they received said note that it was given for
a worthless consideration, the verdict should be for the defend-
ant below. j

(5.) The record, proceedings and judgment are otherwise
manifestly against the law of the land and the rights of the ap-
pellant.

Prayer for reversal of judgment.
CHARLES C. BONNEY, Atlornecy for Appellant.

1&5. Joinderin error, and prayer for affirmance of judgment.
MANNING & MERRIMAN, Atlorneys for Appellecs.
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appeal?

. (8.) Has the Secretary of the Peoria & Oquawka Railroad
Company a general right to negotiate and assign promissory
notes payable to the corporation by name; or must it appear

that he has a special authority therefor, and that he acts with- -

in the proper business of the company and of his agency ?

(4.) If an assignee of negotiable paper receive it with notice
that the consideration for which it was given was altogether
worthless at the time of the making thereof, can an action there-
on in the name of the assignee be defeated by showing the worth-
lessness of tho consideration ?

These questions will be considered in their order.

. ..
>N N
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I.— Or THE VARIANCE BETWEEN THE NOTE READ IN EVIDENCE AND
THAT DESCRIBED IN THE TRANSCRIPT.

. (1) The 20th section of the Statute of Justices is in theso
words : et Br

«Tt shall be the duty of every justice, whenever a suit shall be commenced before
him, to record in a book kept for that purpose the names of the parties, the amount
and nature of the debt sued for, the date and description of the process issued,
and the name of the officer to whom such process shall be delivered ; and through-
out the whole of the proceedings in any suit, it shall be his duty, whenever any
process shall be issued or returned, or any order made or judgment rendered, to
make a written memorandum of the same, in the same book, and to file and safely
keep all papers given him in charge.”

(2.) Under a similar act in Ohio (Sec. 208 Justices’ Code,
Swan’s St. 528), it has been held that a compliance with the
provisions of the statute by the justice is essential to his juris-
diction, and that a party can not waive the error of an omission
to state any material fact specified in the law.

McCarty v. Blake,per Nash, Plyly and Johnson JJ., at Meigs Dist.
Court, April, 1859.—1 Law Monthly, 589.

(3.) In our own State it'is now settled law that the record of
the proceedings of justices of the peace required by the statute
can not be changed or contradicted on appeal. A decision to
this effect was made at the last Ottawa Term, and will be found

o In 2211 R,
Lelh Vi - ;22 L& /2, 07 —
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(4.) The obje€t of tho statutd is two-fold: to inform the de-
fendant definitely of the cause of action which he is summoned
to answer, and to preserve a public record, whereby the matters
adjudicated between the parties may readily be identified, and
the judgment of the law thereon conveniently ascertained and
shown as future occasion may require. The rule of construc-
tion in cases of this nature, familiar to every lawyer, requires
that these wise provisions of the statute be firmly upheld and
rigorously enforced. Moro especially should this be done at
the present time, when the capricious experiments of poorly-
paid legislatures clothe unlearncd and inexperienced persons
with extraordinary powers and jurisdiction; when that once
humble functionary, the Justice of the Peace, is exalted to the
office of judge in actions of replevin and trespass to real estate.

5.) In the case at bar, the variance between the note de-
scribed in the transcript and the one read in evidence, against
the objection of the appellant, is fatal. The amount of the for-
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mer is $226.40; of the latter, $225. And as the payee of the
note specified in the transeript is not named, it shall be intend-
ed to be payable to the plaintiffs in the action. Asthey do not
sue as assignees, it shall be intended that they claim as payees;
otherwise, there is no compliance with the statute, and the de-
fendant is not informed of the cause of action he is required to
meet.

B e ¢

II.— Or THE ASSIGNAIENT OF THE NOTE READ IN EVIDEECE.

(1.) To negotiate commercial paper is not within the ordi-
nary powers of corporations. :
’ 1 Kent Com. 277, and cases cited.

(2.) The modern doctrine is; to consider corporations as hav-
ing such powers as are specifically granted by the act of incor-
poration, or as are necessary for the purpose of carrying into effect
the powers expressly granted, and not as having any other.

1 Kent Com. 298, and cases.

.) The power to negotiate commercial paper, to dealin and
transfer promissory notes, &c.,is not given by the Charter of the
Pcoria and Oquawka Rail Road Company, nor is such a power

necessary to cary into effect any power capressly granted.
Private Laws 1849, p. 99.
Private Laws 1851, p. 60.
Laws 1852, p. 193.

(4.) Under these circumstances, there can be no presumption
in favor of the assignment, and it need not be denied by affi-
davit. Such a case is not within the Statute (Practice Act,
Sece. 59), nor contemplated by the cases of Delakay v. Clement,
2 Scam. R. 575, and MeclIntire v. Preston, 5 Gil. R. 57.

In the case of Frye v. Bank of Illinois, 5 Gil. R. 334, the
court say they c#n not intend that the power to loan money is
necessary to the existence and transaction of the ordinary busi-
ness of insurance companies; so in this case, the court can not
intend that the power to negotiate commercial paper is ne-
cessary to the existence and transaction of the ordinary business
of the Peoria and Oquawka Rail Road Company.

See also Angell & Ames on Corporations, 234, and cases cited.

s o 1, Brrettor F-sleesr, /E,
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Si').,) The second and third sections of the Statute of Nego-
tiable Instruments include only such corporations as have
otherwise the power to take and negotiate commercial paper.

(6.) The negotiation of promissory notes is not within the
scope of the authority usually exercised by the Sccretary of
Rail Road Companies, and so his acts and admissions in that be-
h:'g,‘lf cannot bind the corpomtio_p,'unl\ess!.‘expressly: authorized.

“The presumption of law. is that he has' no such'authority; and
those who'take cormercial paper payable to the company, fidm
him, and on his indorsement, aro bound at their peril to inquire
into the authority by which he acts. -

2 Kent Com. 292, and cases.

Schuyler case, Mfechanics' Bank v, New York: and New Haven R. R. Co.,
New York Court of Appeals.—4 Am. Law Reg. %717, and cases.

Story on Agency, Secs. 126, 188, 165, &c., and cases.

(7.) In this case the ovidence fails to show that Henry Nolto
had authority to.bind the corporation by his assignment and
transfer of the note read in evidence.

S
\ S

(i) The evidence Shows that the consideration of the note
was a subscription for stock in the Peoria and Oquawka Rail
Road Company; that at the time when the note was given
the stock was worthless, and that the plaintifis below were in-
formed of the consideration when they received tho note.

(2.) The case is within the 10th section of the Statute of Ne-
gotiable Instruments ; the note was made and entered into
without a good or valuable consideration.

(8.) At all events there wus evidence tending to bring the
case within this statute, but the instrnctions given by the Cir-
cuit Court for the appellees, in effect excluded this evidence
from the jury.

(4) A demand for the amount of a subscription for stock in
a railroad company, made when such stock has become alto-
gether valueless, can not be deemed » reasonabile ground for giv-
ing a promissory note; nor can a railroad company making
such demand plausibly pretend “ honesily to suppose they have
a good cause of action.” So the compromise of a suit, insisted
on by the appellees, is not suflicient to sustain the noto.

Melidey v Watlins, 13 111, R, 142, and cases.

o



-ﬁga.-vw-' (3T o

RN
N

S
-.f“ VRS e




 STATE OF ILLINOIS, ss.

Ix TaE SUPREME COURT AT OTTAWA,
Or tae ApriL TErM, A.D:. 1860.

SMITH FRYE
v.
: & Appeal from Peoria.
NATHAN TUCKER Anxp l
J

HENRY MANSFIELD.

ABSTRACT OF THE RECORD.

Page of /
Record.
. ¢“TRANSCRIPT OF A JUDGMENT FrROM BERNARD BaILy, one’
of the Justices of the Peacc of Peoria county,” in these words:
# NATHAN TUCKER &
HENRY MANSFIELD
o
SMITH FRYE.
“In assumpsit. Noto filed for $226.40.

Summons issued on the 12th day of April, A.p. 1859, returnable
on the 19th at 10 o’clock A.M., and returned by D. A. Wheeler,
const., served by reading to the defendant on the 13th. On the
return day, the defendant made default. It is therefore ordered
and adjudged that the plaintiffs recover two hundred and twen-
ty-six dollars forty cents damages, and costs of suit.”

2, The usual memorandum of costs is made in the margin
of the transcript, and the ordinary certificato of the Justice at-
tached thereto.

A Promissory NorTkg, in these words:
““Peonr1a, March 11th, 1858.
« 8225, Twelve months after date, I promise to pay to
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the order of Peoria & Oquawka Rail Road Company, Two Hun-
dred and twenty-five dollars at —

value received.
“SMITII FRYE.”
On the back of which note are the these words :
“Pay to the order of Tucker & Mansfield.
“The Peorin & Oquawka Rail Road Company, by Hexny Novts, Sccy.”
Summons issued by the Justice.
3. Appeal-bond to Peoria Circuit Court.

4. Summons to appellees to Special June Term, 1859, and
return of service thereto.

&. Procerpinas AT Novemser Terd, 1859.— Trial by Jury.
Verdict for plaintiffs for $235.50. Motion for new trial.

6. Motion for new trial overruled. Judgment on verdict.
Appeal to Supreme Court allowed on bond in 30 days in $500,
with Peter Sweat surety.

7. Birn or Exceprrions, setting out all the evidence.

(1.) Promissory note and indorsements, in the same words as
those set out after the transeript.

8. Whereto the appellant then and there made the follow-
ing

OBJECTIONS.—

(A.) The transcript from the docket of the justice of the peace
shows that the suit was brought on a different cause of action.
This is a note for $225; but the note described in the transcript
is for $226.40. This noteis payable to the Pcoria & Oquawka
Rail Road Company ; but the note deseribed in the transcript
is payable to the plaintiffs. a

(B.) The authority of Henry Nolte to indorse this note is not
shown, and it doth not appcar to have been indorsed in the
course of the business of the corporation. ' ;

Objections overruled. Note and indorsement admitted and
read, and exception taken.

(2.) TestidoNy or Isasc UnperHiLL— The note sued on was
taken by me as collecting agent of P. & O. R. R. Co., in settle-
ment of a suit against Smith Frye upon his subscription. The
Company indorsed it to me, and I transferred it to Tucker &
Mansfield. T told them it was given for a subseription for stoclk
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in the P. & O. R. R. Co.  The stock has not been delivered, but
is ready to be when Frye pays the note.

Onarcrion by Frye, that a tender of the stock before the com-
mencement of the suit ought to have been shown. It was then

worth from five to twenty cents on the dollar.
\ ' .

9. (8.) Tesrivony or Henry Norre.— I am and was Sce-
retary of the P. & O. R. R. Co., and had authority to indorse its
notes. Cannot say I had any particular authority to indorse
this note, nor that the Company cver ratified this particularin-
dorsement.

(4.) Testivoxy or Georar F. Harpina. — Stock of P. & O.
R. R. Co. not in market in October, 1858. I sold some in 1857
_for two cents on the dollar. I think it was not worth anything
in October, 1858. Nothing could be realized from it.

(5.) Furrner Tesrivony or Isasc Unpermin. —I gave I'ryo
no assurance that the road would go on when he gave the note.
Offered to relinquish onc-half the amount if he would give up
his claim to the stock, but he refused to do so.

1¢®. INSTRUCTIONS FOR APPELLEES. —

(1.) That the settlement of a suit is a good consideration for
a note.

(2.) If the note was given for stock subscription, insolvency
of the Company is no defense.

InstrUCTION REFUSED APPELLANT. —If Tucker and Mans-
field were informed of the consideration of the note, and that
such consideration was of no value whatever, the jury should
find for I'rye.

Verdict as stated above. Motion for a new trial because the
court misdirected the jury, and refused proper instructions for
appellant, and because the verdict is against the evidence and
contrary to the law.

11. Motion overruled and Bill of Exceptions signed.

Appeal-bond to Supreme Court pursuant to allowance of
appeal. ;

13. Certificate, signature and scal of Circuit Clerk.
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14. ASSIGNMENT OF ERRORS, TO WIT:

(1.) The note read in evidence is fatally vaviant from the one
described in the justice’s transcript.
(2.) The plaintiffs below did not establish a valid assignment

by the Peoria and Oquawka Rail Road Company to them of
the note read in evidence.

(3.) The evidence shows that the said promissory note was
given without any good consideration, and that the plaintiffs
below had notice thereof when they received the same.

(4.) The court refused to instruct the jury that if the plaintiffs
below lkknew when they received said note that it was given for
a worthless consideration, the verdict should be for the defend-
ant below.

(8.) The record, proceedings and judgment are otherwise
manifestly against the law of the land and the rights of the ap-
pellant.

Prayer for reversal of judgment.

CHARLES C. BONNEY, Attorney for Appellant.

1. Joinderin error, and prayer for affirmance of judgment.
MANNING & MERRIMAN, Attorneys for Appellees.
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"STATE OF ILLINOIS, ss.

Ix tHE SUPREME COURT AT OTTAWA,
Or taE ApriL TerM, A.D. 1860.

SMITH FRYE
v.
- Appeal from Peoria.
NATHAN TUCKER anp J

HENRY MANSIIELD.

ABSTRACT OF THE RECORD.

~‘Page of
Record.

1. “TraxscrIPT OF A JUDGMENT FROM -BERNARD BAILY, one
of the Justices of the Peace of Peoria county,” in these words:

~+ ¢ NATHAN TUCKER &
HENRY MANSFIELD

SMITH FRYE.

“In assumpsit. Noto filed for $226.40.
Summons issued on the 12th day of April, A.p. 1859, returnable
on the 19th at 10 o’clock A.M., and returned by D. A. Whecler,
const., served by reading to the defendant on the 18th. On the
return day, the dofendant made default. Itis therefore ordered
and adjudged that the plaintiffs recover two hundred and twen-
ty-six dollars forty cents damages, and costs of suit.”

2, The usual memorandum of costs is made in the margin
of the transcript; and the ordinary certificate of the Justice at-
.. tached thereto.

* A Proyissory NOTE, in these words:
‘¢ PEORIA, March 11th, 1858.
N 8225, Twelve months after date, I promise to pay to
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the ovder of Peorin & Oquawka Rail Road Company, Two Hun-

dred and twenty-five dollars at — —— value received.
¢ SMITII FRYE.”

On the back of which note are the these words:

« Pay to the order of Tucker & Mansficld.

“The Peoria & Oquawka Rail Road Company, by Hexry NoLte, Secy.”

Summons issued by the Justice.

3. Appeal-bond to Pecoria Circuit Court.

4. Summons to appellees to Special June Term, 1859, and
return of service thereto.

3. Proceepings At NoveMBER Terdr, 1859.— Trial by Jury.
Verdict for plaintiffs for $235.50. Motion for new trial.

G. Motion for new trial overruled. Judgment on verdict.
Appeal to Supreme Court allowed on bond in 30 days in $500,
with Peter Sweat surety.

7. BiLL or Exceprrions, setting out all the evidence.

(1.) Promissory note and indorsements, in the same words as

those set out after the transeript.

8. Wherceto the appellant then and there made the follow-
ing 5

OBIECTIONS.—

(A.) The transeript from the docket of the justice of the peace
shows that the suit was brought on a different cause of action. -
This is a note for $225; but the note described in the transcript
is for $226.40. 'This note is payable to the Peoria & Oquawka
Rail Road Company ; but the note described in the transcript
is payable to the plaintiffs.

(B.) The authority of Henry Nolte to indorse this note is not
shown, and it doth not appear to have been indorsed in the
course of the business of the corporation.

Objections overruled. Note and indorsement admitted and
read, and exception taken.

(2.) Testivony oF Issac UnperuinL.— The note sued on was
taken by me as collecting agent of P. & O. R. R. Co,, in settle-
ment of a suit against Smith Frye upon his subscription. The
Company indorsed it to me, and I transferred it to Tucker &
Mansfield. I told them it was given for a subscription for stock
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“14. "ASSIGNMENT OF ERRORS, TO WIT:
(1) The note read in evidence is fatally varviant from the one
"-deseribed in’ the justice’s transeript.
(2.) The plaintiffs bolow did not establish a valid assignment
by the Peoria and Oquawka Rail Road Company to them of
“the note read in evidence.

(3.) The evidence shows that the said promissory note was
given without any good consideration, and that the plaintiffs
below had notice thercof when they received the same.

(4.) The court refused to instruct the jury that if the plaintiffs
below knew when they received said note that it was given for
a worthless consideration, the verdiet should be for the defend-
ant below.

(5.)"’1‘ho record, proceedings and judgment ave otherwise
manifestly against the law of the land and the rights of the ap-
pellant.

Prayer for reversal of judgment.
CHARLES C. BONNEY, Attorney for Appellant.

15. Joinderin crror, and prayer for affirmance of judgment.
MANNING & MERRIMAN, Attorneys for Appellees.
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APPELLEES BRIEF.

Supreme Court of Illinois, April Term, A. D. 1860

~ .

Saute FrYE,
vs. Appeal from Peoria Circuit Court.
TuckEr & MANSFIELD.
This was a suit brought upon a promissory note before a Justice
of the Peace, before whom default was made, and judgment and
appeal to the Circuit court.

The first objection;is a variance between the note sued, and the
transcript of the Justice.

Even if there had been a mistake in the docket of the Justice, it
could not have been taken advantage of on appeal. TThe case then,
is tried upon its own merits, as de novo, without reference to the
manner in which the Justice kept his\docket.

In Swingley vs. Hdines, 22 Illinois, 216, the Court say the form
of the account, the form of the summons, or a mistake in docket-
ihg the suit, cannot effect the plaintiff’s right to a judgment, it his
evidence shows a right of recovery.

But in {his case the Justice complied literally with the statute,
After stating names of the parties, he says: “ Note filed for $226.40 ok
thus referring to the note on file, for a more particular statement of the
cause of action. He did state the “amount and nature of the debt”
sued for, and this was all he ias required to do. The note filed

stands in the nature of a declaration—the docket show

- s the amount
claimed to be due thereon,

and refers to the note for particularity.
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The second objection is to the authority of Henry Nolte, the
Secretary of the payees of the note, to assign the same.

This could properly be raised only upon an aflidavit, denying the
assignment ; but the authority is clearly proven in this case, by
Nolte, himself. (See his testimony).

Third objection is upon the consideration ot the note.

Even if' the charter was wholly silent as to the power of the cor-
poration to give credit for premiums, and take notes in payment, we
should feel bound to decide that such bower necessarily resulted
from its power to make insurances, and to enable it advantageously
to conduct its business.

Melntyre, vs. Preston, 5 Gilman, 60, and authorities cited.

1 Phillips on Insurance, 205.

N. Y. Firemans® Insurance Co., vs. Ely, 2 Cow. 678.

The note in this case, is not given for money loaned, but as evidence
of the contract by Frye, to bay his subscription to the Railroad
Company. The ¢orporation had a right to receive subscriptions,
extend time for the pamyent of same, and necessarily to tak2 notes
as evidence thereof. 'T'his company, as was proved on the trial, was
in the custom of receiving notes for subscription, and of assigning
those notes for the purpose ot raising money. This was essential to
the successful carrying on of the corporation. The corporation having
the power to take notes, would necessarily have the power to nego-
tiate such notes in the ordinary transaction of business, and the
authority to transfer the notes, will ba inferred, till the contrary be
shown.

MclIntyre, vs. Preston, 5, Gillman, 62.

Frye hadsubscribed to the capital stock of the Peoria and (Yquawka
Raiload Company, and failing to pay his subscription, was sued. To
settle this suit he gave this note, and others to the full amount o, nis
subscription, at which time, it was proposed to receive half of the
amount of bis subscription, provided he would relinquish his claim
to the stock, He preferred to pay the whole subscription, and get
his stock. It matters not whether the stock was worth one dollar,
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or a hundred dollars, at the time he gave his notes —he had agreed
to take the stock, for the purpose of building the road—and was
legally and morally bound to pay it, whatever may then have been
the market value of the stock. It seems that he had confidence in
its ultimate value, as he refused to relinquish his claim to the stock
for one half of the amount.

The compromise of a pending suit is a good consideration for a
promissory note. Sigsworth, vs. Coulter, 18 Illinois, 204.

The insolvency of a Railroad Company, is no ground for restrain-
ing the collection of subscriptions for stock. Dill, vs. Wabash Valley
Railroad Company, 21 Illinois, 91.

This is all of this case.

MANNING & MERRIMAN,
Atrorneys tor Appellees.
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APPELLEES BRIEF.

Supreme Court of Illinois, April Term, A. D. 1860

N S S N

Smite FryE, !
vs. 7 Appeal from Peoria Circuit Court.
TuckERr & M ANSFIBLD.
This was a suit\brought upon a promissory note before a Justice
of the Peace, before whom default was made, and judgment and
appeal to the Circuit court.

The first objectionis a variance between the note sued, and the
transeript of the Justice.

Even if there had been a mistake in the docket of the Justice, it
could not have been taken advantage of on appeal. The case then,
is tried upon its own merits, as de novo, without reference to the
manner in which the Justice kept his docket.

V A

In Swingley vs. Haines, 22 Illinois, 216, the Court say the form
of the account, the form of the summons, or a mistake in docket-
ing the suit, cannot effect the plaintiff’s right to a judgment, if his
evidence shows a right of recovery.

But in this case the Justice complied literally with the statute.
After stating names of the parties, he says: “Note filed for $226.40 ;”
thus referring to the note on file, for 2 more particular statement of the
cause of action. He did state the “amount and nature of the debt”
sued for, and this was all he was required to do. The note filed
stands in the nature of a declaration— the docket shows the amount-
claimed to be due thereon, and refers to the note for particularity.
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The second objection is to the authority of Henry Nolte, the
Secretary of the payees of the note, to assign the same.

This could properly be raised only upon an aflidavit, denying the
assignment ; but the authority is clearly proven in this case, by
Nolte, himself. (See his testimony).

Third objection is upon the consideration of the note.

Even if the charter was wholly silent as to the power of the cor-
poration to give credit for premiums, and take notes in payment, we
should feel bound to decide that such power necessarily resulted
from its power to make insurances, and to enable it advantageously
to conduct its business.

MeclIntyre, vs. Preston, 5 Gilman, 60, and authorities cited.

1 Phillips on Insurance, 205.

N. Y. Firemans® Insurance Co., vs. Ely, 2 Cow. 678.

The note in this case, is not given for morrey loaned, but as evidence
of the contract by Frye, to pay his subscription to the Railroad
Company. The corporation had a right to receive subscriptions,
extend time for the pamyent of same, aad necessarily to take notes
as evidence thereot. 'This company, as was proved on the trial, was
in the custom of receiving notes for subscription, and of assigning
thosé notes for the purpose of raising money. This was essential to
the'successful carrying on of the corporation. The corporation having
the power to take notes, would necessarily have the power to nego-
tiate such notes in the ordinary tramsaction of business, and the
authority to transter the notes, will b inferred, till the contrary be
shown.

Mclntyre, vs. Preston, 5, Gillman, 62.

Frye hadsubscribed to the capital stock of the Peoria and ()quawka
Raiload Company, and failing to pay his subscription, was sued. To
settle this suit he gave this note, and others to the full amount oi his
subscription, at which time, it was proposed to receive half of the
amount of bis subscription, provided he would relinquish his claim
to the stock. He preferred to pay the whole gubseription, and get
his stock. It matters not whether the stock was worth one dollar,
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or a hundred dollars, at the time he gave his notes —he had agreed
to take the stock, for the purpose of building the road—and was
legally and morally bound to pay it, whatever may then have been
the market value of the stock. It seems that he had confidence in

its ultimate value, as he refused to relinquish his claim to the stock
for one half of the amount.

The compromise of a pending suit is a good consideration for a
promissory note. Sigsworth, vs. Coulter, 18 Illinois, 204.

The insolvency of a Railroad Company, i8 no ground for restrain-
ing the collection of subscriptions for stock. Dill, vs. Wabash Valley
Railroad Company, 21 Illinois, 91.

This is all of this case.

MANNING & MERRIMAN,
Atvorneys tor Appellees..



2,

- Do fs

" Sl t5 J9FO
%@l&) /// { @M



APPELLEES BRIEF.

Supreme Court of Illinois, April Term, A. D. 1860

Syt Frye,
vSs. G i Appeal from Peoria Circuit Court.
TuckEr & M ANSFIELD.
This was a suit brought upon a promissory note before a Justice
of the Peace, before whom default was made, and judgment and
appeal to the Circuit court.

The first objection]is a variance between the note sued, and the
transcript of the Justice.

Even if there had been a mistake in the docket of the Justice, it
could not have been taken advantage of on appeal. The case then,
is tried upon its own merits, as de novo, without reference to the
manner in which the Justice kept his docket.

In Swingley vs. Haines, 22 Illinois, 216, the Court say the form
of the account, the form of the summons, or a mistake in docket-
ing the suit, cannot effect the plaintiff’s right to a judgment, if his
evidence shows a right of recovery. .

But in this case the Justice complied literally with the statute.
After stating names.of the parties, he says: “ Note filed for $226.40 S
thus referring to the note on file, for a more particular statement of the
cause of action. He did state the “amount and nature of the debt”’
sued for, and this was all he was required to do. The note filed
stands in the nature of a declaration—the docket shows the amount
claimed to be due thereon, and refers to the note for particularity.
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The second objection is to the authority of Henry Nolte, the
Secretary of the payees of the note, to assign the same.

This could properly be raised only upon an aflidavit, denying the
assignment ; but the authority is clearly proven in this case, by
Nolte, himself. (See his testimony).

Third objection is upon the consideration of the note.

Even if the charter was wholly silent as to the power of the cor-
poration to give credit for premiums, and take notes in pavment we
should feel bound to decide that such power necessarily resulted
from its power to make insurances, and to enable it advantageously
to conduct its business.

McIntyre, vs. Preston, 5 Gilman, 60, and authorities cited.

1 Phillips on Insurance, 205.

N. Y. Firemans’ Insurance Co., vs. Ely, 2 Cow. 678.

The note in this case, is not given for money loaned, but as evidence
of the contract by Frye, to pay his subscription to the Railroad
Company. The corporation had a right to receive subscriptions,
extend time for the pamyent of same, and necessarily to take notes
as evidence thereof. 'This company, as was proved on the trial, was
in the custom of receiving notes for subscription, and of assigning
those notes for the purpose of raising money. This was essential to
the'successful carryingon of the corporation. The corporation having
the power to take notes, would necessarily have the power to nego-
tiate such notes in the ordinary transaction of business, and the
authority to transfer.the notes, will bs inferred, till the contrary be
shown.

MclIntyre, vs. Preston, 5, Gillman, 62.

Frye hadsubscribed to the capital stock of the Peoria and ()quawka
Raiload Company, and failing to pay his subscription, was sued. To
settle this suit he gave this note, and others to the full amount of his
subscription, at which time, it was proposed to receive half of the
amount of his subscription, provided he would relinquish his claim
to the stock. He preferred to pay the whole subscription, and get
his stock. It matters not whether the stock was worth one dollar,



[3]

or a hundred dollars, at the time he gave his notes —he had agreed
to take the stock, for the purpose of building the road—and was
legally and morally bound to pay it, whatever may then have been
the market value of the stock. It seems that he had confidence in
its ultimate value, as he refused to relinquish his claim to the stock
for one half' of the amount.

The compromise of a pending suit is a good consideration for a
promissory note. Sigsworth, vs. Coulter, 18 Illinois, 204.

The insolvency of a Railroad Company, is no ground for restrain-
ing the collection of subscriptions for stock. Dill, vs. Wabash Valley
Railroad Company, 21 Illinois, 91.

This is all of this case.
MANNING & MERRIMAN,
A tvorneys tor Appellees.
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