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SUPREME COURT.—THIRD GRAND DIVISION.

ABNER TAYLOR,
Impleaded with
ALVIN WOODWORTH, ( Error to the Court of Common
HIRAM BUTTERWORTH,( Pleas of the City of Aurora.
V8.
ADONIRAM RIDDLE.

BRIEF FOR DEFENDANT IN ERROR.

This was an action of Replevin, commenced by Riddle against
the defendants, Taylor, Butterworth, and Woodworth, for a span
of horses which Woodworth bought of one Sands—for Taylor,
Butterworth & Co., which were mortgaged by Sands to Riddle
previous to the sale to Woodworth. Taylor only was served and
defended.

It appears from the evidence in the case that Riddle sold the
horses in question to Sands, and Sands executed a mortgage on
the same horses and other personal property, to secure the pay-
ment to Riddle, in ninety days, of the sum of $275, and before
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the mortgage matured, Sands sold the horses to Woodworth, and
they were replevied, by Riddle in a few days thereafter from
the possession of Taylor.

The defence to the above action as interposed by the plaintift
in error is captious, without merits, and involves the sufficiency
of the defendant in error’s proof.

An examination into the papers filed by the plaintiff below in
the case shows an amended aftidavit, which, tested by Sec. 3d, of
Revised Statutes, must be held in every particular, to be suffici-
ent, The bond is not complained of.

The next paper in order was the writ, in the usual statutory
form, containing for a plaint “ that the defendants have taken and
“ do detain a span of bay horses, five years old, of the value of
“«$200,” as stated in the affidavit, and amply suflicient, by Sec. 5,
of the Replevin act. &, T. & B. Stat. Page 226, 4 Scam. 446.2

The declaration is in the usual form, and is almost a literal copy
of the precedents in Chitty and Saunders, which are the old
common Jaw forms for Replevin, and the declaration therefore is
in the cepit.

The plaintiff. in his argument in the Court below, seemed to
understand that the affiduvit regulated the form of the action, as
to whether in the cepit or detinet.

This cannct be so, for by Sec. 3d of the Replevin act one of
two things only need exist to cntitle a party to this writ.. e
must either be the “owner of the property or entitled to its pos-
¢ gession, and that the same have not been taken for any tax, &e.”
Now, does the fact of his s» earing that he is “entitled to the
possession” compel bim to declare in the detinet?  May he not
have his election, or declare in both ?  And the proof alone must
determine the fitness of' his declaration.
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While the statute has enlarged the Common Law remedy of

Replevin, by embracing a wrongful detention, it has not changed
the mode of pleading. : :

ITaving examined the papers filed by the plaintiff below, and
shown that the action was fov a wrongful taking, I propose to
¢xamine the defendant’s pleas, and their materiality to the decla-
ration, and see what kind of'an issue, if any, there was to try.

The Plaintift in error pleads, 1st, Non detinet ; 2d, “ The
“ property of one Taylor, Butterworth & Co.” ; 3d, “IThe property
“ of this Deff.” ; 4th, “ The property of one Sands”; 5th, “The
“property of Alvin Woodworth,”

‘The first plea of non Detinet presented an immaterial issue
and was disregarded. By it, and all the subsequent pleas, the
wrongtul taking was admitted. i

4 Scan, 415.

4 DBluckt. 309.
2 Leam, 227,

13 ZUs. 315.

1 Gl 371.

2 Secam. T62.

The only question to be determined by the jury was the issue
under the Replication to the special pleas, to wit: The plain.
tiff’s right to the property. ‘L'o prove this issue, the plaintiff
below introduced Newton Parkham, who siwore that the plain-
tifi’ sold the horses in question to 8. E.Sands, (the mortgagor)
who lived in the town of Clinton, DeKalb county, Ills., and that
lie saw Sands sell them to defendant Woodworth. J.D. Andrus
swore that he replevied the horses of the defendant Taylor, in
the defendant Woodworth’s barn, 8 or 9 o'clock in the morning;
and that he went at the instance of 'l'aylor, to Sandwich, to look
for Sands, who had sold the horses. And that when he re-
plevied them early in the morning, defendant, Taylor, had 5 or
6 horses tied together, which he supposel were about to be taken
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to Chicago. Kirkpatick also testified that he was a Justice of
the Peace of the town of Clinton aforesaid, and as such took the
acknowledgment of Sands to the chattel mortgage, and also
produced his docket showing the fact. The plaintiff then in-
troduced his chattel mortgage on the horses, from Sands to him-

self, and the proofs were closed.

That the horses in question were the horses mortgaged by
Sands to Riddle, and described in the mortgage, and sold by
Sands to defendant Woodworth, and replevied by sheriff An-
drus in Woodworth’s barn of Taylor, there can be no question;
and, indeed, it was not disputed on tbe trial. That the defend-
ants took the horses in controversy is not only admitted by the
pleadings, but proven by Parkham and the admissions of Taylor
to Andrus, who employed him to search for Sands, who had
cheated him ont of a span of horses.

‘The only remaining question to estublish the plaintiffs’ claim
to the horses, was the validity of the mortgage.

Two objections to it were urged : 1st. That it was not bona
fide, because no note was shown in evidence. 2d. That there
was no evidence that it had been recorded.

In reply to the first objection, I cite the Statute which makes
all chattel mortgages valid if acknowledged before a justice of
the peace in the district in which the mortgagor resides, and is
recorded in the same county, and the instrument provides for
the possessicn of the property to remain with the mortgagor-
In that case the mortgage is presumed to be lona fide until the
contrary appears. It is so plain a proposition of law, that fraud
in fact is never to be presumed, but must be proven that I need
no authorities to establish that fact, Because the statutes says:
“If bona fide, shall he good and vahd, &c,” cannot be taken to
change the rule of proof, and throw the onus of its lona fides
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upon the party offering it in evidence, The statute can only
mean that, not every mortgage shall he deemed valid, but only
those which are free from fraud ; and that question, the statute
Jeaves to be settled by the rules of the common law. The mort-
gace recites an indebtedness which iy presumed to be bona fide.

Chattel mortgages derive their validity from the statute, which
does not make it necessary that a note should accompany them.
ITow, then, can the fact that the nste was not offered in evidence
render the mortgnge mala fidzs per s ?

Mark the objection: ¢ 7Z'he martyage was void becawse no note
“awas offered in cvidence.”  The meaning of that objection, as
understood and meant by the detendant, is farther illustrated by
his fifth Instruction, which the court refused : That the absence
of the note described in the mortgage, rendered it absolurely void,
T he effect and meaning of his objection is, that where a mort-
gage recites that it is given to secure a promissory note, and the
note isnot actually given, the mortgage is absolutely void. Now,
that would be true if chattel mortgages were valid by the
statutes to secure only promissory notes. But the validity of a
chattel mortgages must, aside from these provisions, ackuow-
ledgments, &ec.. depend upon the bona fides of the debt, which it
is given to secure. If the absence of the note is to affect the
validity of the mortgage at all, it is simply a eircumstunce tend-
ing to impeach its dona fides. It has been decided by our
Supreme Court in the case of Prior vs. White, 12 Ills., 2061,
that a promissory note need not be executed at the time of the
execution and delivery of the mortgage, although the mortgage
recites that it was given to secure anote  But that the note may
be executed subsequently. to correspond with the nots deseribed

in the mortgage. ‘L'hey also say that this may be a circumstance
~tending to prove fraud, bnt not such a fact as rendered the
transaction frandulent per <se.

B e
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It is a question of fact, to be loft to the Jury; and not onc of law, o
be decided by the Court.

And, again, if the court is to presume from the recitals in this
mortgage, that a note Was actually given, it had not matuved at
ihe trial of this cause. Ilence, there were no presumptions that
it had been paid, and no presumptions that it hal been assigned.
Then the presumptions of law are; that it was in Riddle’s posses-
sion, and had not been paid ; and these presumptions should have
been overcome by proof on the part of the plaintiff in error,
It this had been a direct proceeding to collect the mortgage
debs, after the note had matured, then I eonceed the propriety
of mtroducing, or accounting, for the note. But-when the object
of the use of the mortgage is simply to show the lien of the
mortgage upon the mor toarr(,d property, and not the collection
of a deht, and that, too, bt,fore the mortgage delt has matured,
I fail to discover the necessity of the introduction of the note.

But, as the introduction of the note, or the omission to do so,
only affects the bona fides of the transaction,and must be left for
the Jury to pass upon ; let us seeif there is anythivg i the evi-
dence from which the Jury could infer the bona fides of the debt,
which this mortgage was given to secure,

Newton Parkham swears that Riddle, the plaintiff below,
sold the horsesin question to Sands, the mortgagor. There is
no proof or pretence that Sands, at the time, paid for the horses;
but he did execute his note and mor tgage on the same horses to

2iddle. This is the only transaction in proof between the par-
ties, Isit not a very natural presumption, and would not the
Jury be entirely warranted in finding that this mortgage was
given to Riddle by Sai.ds for the debt incurred for the pmchasu

'of the horses? Then we have shcwn that Riddle sold: the horses
‘to Sands-—there is no proof or presumption that he paid for
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them-—and we claim that Sands execented this mortgage to secure
the purchase money. Does not the proof warrant this claim ?

The record does not show that there was any pretence or
claim of fraud in fact in the mortgage, and uo instructions were
asked by the plaintiff i error upon that theory. And the Jury
having found under the plaintiff’s 24 Instrnction, that the mort-

gage was bona fide, I do uot suppose that this court will disturb
that finding.

The second objection to the mortgage is, that “there was no
evidence that it had been recorded.”

This objection is a narrow one, and denies the existence of any
evidence that the mortgage was recorded. This is a false as-
sumption in fact. It has the filing of the Recorder of DeKalb
county endorsed, which is made evidence by statute. The stat-
ute says: “It shall not be necessary for a certificate to be made
“ by the Recorder, of the recording of a deed, or other writing,
“but an indorsement on the writing recorded, of the Book and
“page in which the same is recorded, signed by the clerk, shall

“ be deemed sufficient evidence of recording.” Scates, Treat &
“Black, St. 511,

Title, fees of ofticers—bottom of page.

Then the narrow objection, that there was “no evidence” of
the mortgage havisg been recorded,is sufficiently answered by the

language of the statute, which makes the indorsement on the
“ mortgage sufficient evidence,”

2d Phillips on Lvid, page 182, says : “ That an endorsement
by the proper officer on a deed of bargain and sale, enrolled ac-
“cording to the statute, is evidence of the enrollment. So also,
“that a memorandum of envollment on a lease signed ‘A. B.;]
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““Auditor,! was sufficient proof: of the enrollment” This objec-
tion denies the existence of any evidence that the mortgage;had
been recorded. It cannot be carried by intendment to any other
objection, which the party offering it, might have obviated by
proof.

Sargeant vs. Kelloge. 5 Gill, 281.

Conway vs. Case 22 Ills 139,

20 I1ls, 144.—27 s, 410,

29 1lls. 4i8.—16 Ills 269.—24 Ills 633,

Then we have a chattel mortgaze of the horses in question,

* duly acknowledged and recorded, and conforming in every re’

spect to the statute,and its bona fides, for the first time, questioned
in the defendant’s brief. ‘

The only thing to be tried in this case was the plaintiff’s right
to the property, put in issue by his replication to the special
pleas. . 1 Gill. 371.

" The Jury having found for the plaintiff on that issue, if the
proofs were sufficient, that was an end to the case.

The court below, as shown from his instructions, seems to have
misapprehended the issue, and forced the plaintiff to try the
case as though it were in the detinet ; and that a demand was
necessary. IHe put it to the Jury, that a demand should ‘have
been made, or an excuse for not doing so, should be found in
the fears of the plaintiff that the defendants would abscond
with the horses, to avoid and prevent a demand.

This being an action for a wrongful taking, and which was ad-
mitted by the plea of non detinet, of course ne demand was
necessary., 4 Scam, 445,

2 do 227,
18 Ills, 815,
1 Gill. 317.

2 Seam. T762.
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The defendant complains that lis 20 4th, and 5th pleas were
not answered. Instead of that being a ground of complaint,
the plaintiff in error ought rather to thank us for noticing them
at all. My replication alone, «ives validity to any of bis pleas.
[ quote from the 1st. of Gill. 37L.

“It the defendant pleads prope tyin himself, or a strancér, he
“must in the same plea, traverse the 'plaintiff’s allegation of
“right. In such cas: the allegationof property in defendant, or
“stranger, is only considered as inducement to the traverse of
“the plaintiff’s richt, and the plaintif must take issue on the
“ traverse, and not on the inducement. On such an issue the
“substantial matter in dispute, is the right of the plaintiff to the
“ptoperty.”

And the right of the plaintiff tothe property having been put
in issue by the plaintiff’s replication, the defendant’s defective
pleas were cured, and the issue made,

One more complamt of the plaintiff in error remains to be
noticed. He says that under the ruling of the Supreme Court,
in the case of Covill vs. Phy, 26 Ills, the summons should have
been: directed to be served within the limits of the City of
Aurora.

This is the most unkind and foolish objection of all By the
record we find that the first thing which this plaintiff in error
did in the court below was to agree to set this cause for trial.
On the 21st. of October the court made this order: “This cause
“was set for trial on Wednesday afternoon next” That was the
first order in the case, and the first time the defendant had ap-
peared. He had not at that time plead. On the 23d of the
same month,the defendant moves to dismiss *“for want of suffi-
cient avidavit.
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We have on the 21st, the cause set for trial on the,
the 23d, and on the last named day, the defendant
makes a motion, and does not notice the writ.

P

Was not the defendant’s appearance fully entered by
his agreement to set the cause for trial, and his motion
at the affidavit; and did he not wave, and was it
possible for him to reach any defects there might have
been in the writ? 1'he court had jurisdiction of the
defendant when he appeared, aml the cause was set for
trial, and he could not, by a subsequent motion at the
writ, absolve himself' from its jurisdiction.

But the fact is, the writ in this case is in nowise ob-
Jectionable to the decision in the case of Covill vs Phy,
26 1lls. 432, because it does not. direct the Sheriff to
serve it within the county, as in that case. In the case
of Covill vs Phy, this court say that the Court of Com-
mor pleas of the City of Aurora has no authority to
send its original process beyond the limits of the city,
and that a writ which authorvizes the sheriff to serve
out of the cify limits is void. In the case at bar, the
writ did not authorize the service out of the city limits.
The question of jurisdiction in this case could not have
been raised by motion. There was nothing appearing
to the court but that the writ was served within the
city, and by the writ the sheriff was not authorized to
serve it elsewhere.

I repectfully submit, therefore, in view of the mani-
fest errors of the court below, in forecing us to try our
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cause as though we had declared for a wrongful deten-
tion—to impose upon us the necessity of proving a de-
mand, or excusing its omission—of the entire misap-
prehension of the issue, and the great and illegal ad-
vantage which those errors and misapprehensions gave
the plaintiff in error; if he has any reason to appre-
hend, after this court shall have passed upon this issue,
any better success in an issue of fact before another
Jury. If the doctrine of “offsett” could be applied to
a question of “errors,” I take it that this plaintiff would
pray that the statute of limitations might speedily
pass upon the errors in this case. It is, indeed, rare
that we see a writ of error prosecuted on a Record by
the party who has had the benefit of all the errors
committed in the case,
- L. R. WAGNER,
Atty for Def’t in Errvor.
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supreme @omt of the State of PWineis,
THIRD GRAND DIVISION.

- —————————

APRIL TERM, A. ID. 186#

e —————————

ABNER TAYLOR, impleaded, &c., Appelant,

V8. : Leeplevin.
ADONIRAN RIDDLE, Appetes.

Adonirsn Riddle, being first duly sworn, doth depose and say,
that he is the plaintiff in the above entitled cause, and that he is
at this time lawfully entitled to the possession of a span of bay
horses, five years old, worth two hundred dollars, and now in
possession of said defendants, or one of them, and that the same
have not been taken for any tax assessment or fine levied by vir-
tue of any law of this State, or seized under any execution or
attachment against the goods and chattels of this affiant liable to
execution or attachment.

Affidavit duly sworn to and filed October 7th, 1861.

Replevin bond, in the usual form, filed October 7 th, 1861.

October 7Tth, 1861, replevin writ issued.

State of Illinois, Kane County, City of Aurora.—The people
of the State of Illinois to the Sheriff of said county, greeting:
Whereas Adorinan Riddle, plaintiff, complains that Alvin Wood-
worth, Abner Taylor and Hiram Butterworth, defendants, un-
lawfully and wrongfully have taken and do detain the following
described goods and chattels, to wit: a span of bay horses, five
years old, of the value of two hundred dollars, therefore we com-

} mand you, &e.

Writ returned duly served on defendant Abner Taylor—de-
fendants Woodworth and Butterworth not found.

October 11th, 1861, plaintiff’s declaration for wrongfully de-
taining a span of bay horses was filed iu the office of the Clerk of
said Court.

October 238d, 1861, amended affidavit filed :

Adoniran Riddle vs. Alvin Woodworth, Abner Taylor and Hi-
ram Butterworth. Adoniran Riddle being first dul y sworn doth
depose and say, for an amended affidavit in the above entitled
cause, that he was, at the time of the commencement of this suit,
to wit: the 7th of October, A.D. 1861, and now is lawfully
entitled to the possession of a span of bay horses, five years old,
worth two hundred dollars, which were, at the time of the com-
mencement of this suit, in the possession of said defendants, and
that the same have not heen taken for any tax assessment or fine
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levied by virtue of any law of this State, nor seized under any
execution or attachment against the goods and chattels of this
affiant, liable to execution or attachment.

October 23d, 1861, motion by defendant Taylor to dismiss said
suit, for the following reasons: 1st, there is a variance between
the writ, the plaint and affidavit filed in this cause, and 2d, be-
cause said writ was issued without authority of law. Motion
overruled and defendant excepts. Defendant files the following
pleas: 1st, non-detgined;; 2d, property in Taylor, Butterworth
& Co.; 8d, property in defendant, Abner Taylor ; #th, property
in one Sands ; 5th, property in defendant, Woodworth.

Replication filed by plaintiff; and the said plaintiff by L. R.
Wagner, his attorney, for replification to said defendant’s pleas,
says precludi non, because he says that the said horses, in the
plaintiff’s declaration mentioned, were not the property of said
defendants, but were the property of said plaintiff, and of this
he puts himself upon the country, &e, Similitar by defendant
Taylox.

October 25th, 1861, trial by jury. Verdict, we, the jury, find
defendant guilty, as charged, and assess plaintiff’s damages at one
cent,

Defendant moves for a new trial ; motion overruled; defend-
ant Taylor excepts; judgment on the verdict.

October 28th, motion by defendant in arrest of judgment ;
motion overruled ; defendant excepts, and prays an appeal ; ap-
peal allowed, upon entering into bond with Thomas Snell as se-
curity ; appeal bond and bill of exceptions to be filed in sixty
days, December 0th, 1861, appeal bond filed in the office of
clerk, as required by rule. December 26th, 1861, bill of excep-

| tion filed by defendant.

Plaintiff introduced Newton Parkham as a witness, who testi-
fied : Iknow Riddle ; know S. E. Sands ; he lives in Clinton,
De Kalb county ; I came there in August; Riddle sold Sands =
span of horses, one sorrel and the other a bay horse; I was at
Sandwich when they were sold ; Woodworth bought the horses ;
they were the horses Riddle let Sands have; it was some three
or four weeks ago ; the horses are now in the stable across the
river; Woodworth stated he was buying them for a firm in Chicago
at the time of purchase ; (defendant objects as to what Wood.
worth said, because the defendant is not connected nor responsi-
ble for what Woodworth said, which objection the Court over-
ruled ; to which decision of the Court the defendant then and
there excepted ;) he, Woodworth, did not state for whom he was
buying.

J. D. Andrus, who, being duly sworn, testified as follows: I
am Deputy Sheriff of Kane county; I executed this writ; I
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found the horses in Woodworth’s barn ; I saw Taylor, and asked .
him if there was such a span there ; he said likely there was in
the barn ; I told him I was going up there after them, and asked
him to go along ; he said he would not, he had no time ; I then
went up to the barn with Riddle and he pointed the horses out
to me and I took them; came back to see Taylor; he wanted
me to go to Sandwich and see who and where the fellow was
that sold them to Woodworth; he swore a little ; he said he had
been cheated out of a span of horses; I know the firm of Taylor,
Butterworth & Co.; don't recollect hearing him say what they
were going to do with the horses; Taylor, Butterworth & Co.
are doing a large business here; when I went to the barn, five or
six horses were tied together ; he supposed they were going to
take them to Chicago.

Kirkpatrick sworn, who testified as follows : Iam a Justice of the
Peace ; was on the 19th day of August last; I acknowledged
this instrument ; have my docket with me; I live in the town of
Clinton, De Kalb county, State of Illinois. Plaintiff then and
there introduced memorandum of acknowledgment of chattel
mortgage. The plaintiff then and there offered to introduce a
chattel mortgage as follows, to wit :

This Indenture, made this fiftcenth day of August, 1861, be-
tween S. I. Sands, party of the first part, of the town of Clin-
ton, county of De Kalb, and State of Illinois, and Adoniran Rid-
dle, of the town of Victor, same county and State aforesaid, party
of the second part, witnesseth: That the said party of the first
part, for and in consideration of the sum of two hundred and
seventy-five dollars, in hand paid by the said party of the second
part, do grant, bargain and sell unto the said party of the sec-
- ond part, his beirs and assigns, the following goods and chattels,
Ito wit: One span of five year old bay horses, one set double
' harness, one neck-yoke, one double-tree and two whiffie-trees, be-
‘ing the horses and harness owned formerly by said Riddle and
 this day sold to S. E, Sands ; to have and to hold all and singu-
lar the goods and chattles hereinbefore granted, bargained and

sold, unto the said party cf the second part forever. Provided

always, and these presents are upon the express condition, that
|if the party of the first part shall and do well and truly pay, or
cause to be paid to the said party of the second part the sum of
two hundred and seventy-five dollars, according to the tenor of a
promissory note bearing even date with this instrument, and due
in ninety days from date, then these presents and every matter
herein contained shall cease and be null and void. But in case
default shall be made in the said sum of money above mentioned
at the time above limited for the payment of the same, or any
part thereof, or if the said party of the second part shall at any
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time deem the security unsafe and insufficient, it shall and may
be lawful for the said party of the second part, his agent or at-
torney, to take possession of the said goods and chattels where-
ever the same shall be, and to sell and dispose of the same for
the best which can be obtained therefor, at public vendue, after
giving ten days’ notice of the time and place of such sale, as re-
quired by law in the act concerning consiables, and out of the
money to arise from such sale thereof, to retain the said sum of
money above mentioned, and all charges for keeping said prop-
erty, and of such sale (if so much there shall be) rendering the
surplus (if any there shall be) to the said party of the first
part ; and it is hereby agreed by and between the said par-
ties, that in case the said party of the first part shall sell,
assign or dispose of, or attempt to sell, assign or dispose of
any of said goods and chattels, or remove or attempt to re-
move from said county any of said goods and chattels, or if
the same shall be levied upon or seized by virtue of any exe-
cution, writ of attachment or other process agu.inst said party
of the first part, it shall and may be lawful for the said par-
ty of the second part, his agent or attorney, to take possession
of said goods and chattels, and sell the same in the payment of
said sum of money above mentioned, and all costs for taking and
keeping the same in the manner aforesaid ; and provided, also,
that the said party of the first part is to have the use and pos-
session of the said property [except to remove it from the coun-
ty] and at his own expense to keep the same. Iu witness where-
of, the said party of the first part has hereunto set his hand and
seal, the day and year first above written.
S. E. SANDS. [sEaL]

STATE OF ILLINOIS, )
De XKars County. g s

This mortgage was acknowledged before me by S.I. Sands,

: the mortgagor, this nineteenth day of August, A. D. 1861.

SMILEY KIRKPATRICK, J.P, [L.S.]

Endorsed on the back as follows, to wit : Chattel Mortgage.

STATE OF ILLINOIS, No. 1376.

Dr KaLs Counry, %ss’

This instrument was filed for record on the 22d day of Au-
gust, A. D. 1861, at one o'clock P, M,, and duly recorded in book
G, of Chattel Mortgages, on page 136. C. M. BROWN,

' Recorder.

Fees, 90c., paid.

To introduction of which, said defendant then and there ob-
jected, for the following reasons : 1st, because said chattel mort-
gage is illegal and void, as against said defendant; 2d, there is
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no evidence that the mortgage bas been recorded ; all of which
objections the Court then and there overruled, and permitted
said mortgage to be read in evidence to the jury, to which 1u-
ling of the Court the said defendant then and there excepted ;
and this being all the evilence introduced in said cause, either
on the part of the plaintiff or on the part of the defendant, the

Court-instructed the jury on behalf of the plaintiff as follows,
to wit :

The jury are instructed that if they believe from the evidence
that the defendants were about taking the horses away, or re-
moving the same, so that a demand could not safely be made

| then no demand was necessary for the horses; but in order to

obviate such demand, the jury must believe from the evidence
that the defendants were hurrying the property away expressly
to avoid a demand and to deprive the plaintiff of property, or
the possession of it, as the case may be. 2d, The jury are in-
structed that if they believe from the evidence that the plaintiff
Riddle, had a chattel mortgage on the horses in question, which
was acknowledged before a justice of the peace in the town
where the mortgagor, Sands, resided, and was recorded in the
county where he also resided, and coutains a provision that the
property may remain in the possession of the mortgagor, Sands,
and that the same was made in good faith and to secure an hon-
est debt, which is unpaid and still due the plaintiff, then the
mortgage is good and valid against purchasers and creditors, and
the plaintiff may maintain his action of replevin for a wrongful
detention of the same, [11 IIl, 618,] providing a demand was
made. To the giving of which said instructions, and each of
them, the said defendants then and there excepted,

And the said defendants then and there requested said Court
to instruct the jury as follows, to wit:

1st. Unless the jury believe from the evidence that the chat-
| tel mortgaze has been duly recorded in the Recorder’s office of
| De Kalb county, they must find for the defendant.

2d. This is an action for wrongful detenticn of property, and
| before the plaintiff is entitled to recover, he must show that pri-
or to the commencement of this suit he made a demand upon tke
defendants for the property, and that the defendants refused to
deliver the same to him.

And forther requested the Court to give the jury the follow-

ing instructions:

3d. And in order to prove the certificate of record, it is neces-
sary for the plaintiff to prove the hand-writing of the recorder
to the certificate of record, and also that said Brown is the Clerk
of the Circuit Court of said De Kalb county.
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4th. The certificate of record on the back of said chattel mort--
gage is not in evidence before the jury, and the jury must dis.
regard the same..

5th. Unless the plaintiff has produced in evidence the note for
which the mortgage was given, or accounted satisfactorily for its
absence, they must find for the defendant.

Which said instructions the Court refused to give the jury, to
which refusal of the Court to give said instructions; and each of
them, the defendant then and there excepted. The Court then
and there, on its own behalf| instructed the jury as follows, to wit :

The first question before the jury is, whether there was an un-
lawful detention of the property. In order to sustain that aver-
ment in the declaration, the plaintiff must show affirmatively that
a demand was made for the same before the commencement of
this suit, and in the absence of such proof to find the first issue
for the defendant,

But if the jury believe that the right of property, as stated
in the declaration, was in the plaintiff, then, on the issues made
by the special pleas, they should find for the plaintiff.

The form of your verdict will be guilty or not guilty. If you
desire to find not guilty on the first plea, and guilty on the bal-
ance of the pleas, you will say:

We, the jury, find not guilty on the first pleas, and guilty on
the special pleas. We find the issues joined for plaintiff.

On the 25th day of October the jury returned the following
verdict :

We, the jury, find the defendant guilty, and damages one cent.

L. BALDWIN, Foreman.

And the said defendant then and there moved said Court for
a new trial, for the following reasons: - 1st, The Court permitted
improper evidence to be introduced. 2d, Because the Court
erred in giving plaintiff’ instructions. 8d, The Court erred in
refusing defendants’ instructions. 4th, The verdict is against the
law and evidence. Which said motion the said Court then and
there overruled ; to which ruling of the Court, the defendant
then and there excepted. And the said defendant then and there
moved said Court in arrest of judgment in said cause, for the
following reasons: 1st, Because the defendants’ 2d, 4th and 5th
pleas remained unanswered. 2d, Because the declaration con-
tains no cause of action ; which said motion the Court then and
there overruled, to which ruling of the Court the defendant then
and there excepted, and prays that this, his bill of exceptions,

may be signed, sealed, &c. B. F. PARKS, [sEaL]
Judge of the Court of Common Pleas

of the City of Aurora.




Page of [ 'The errors assigned are: 1st, The Court erred in not allow-
Recog}z‘ ing defentants’ motion to dismiss said cause.
2d, The Court allowed improper evidence.

3d, The Court erred in giving plaintiffs’ instructions.

4th, The Court erred in refusing defendant’s instructions.

5th, The Court erred in rendering judgment on the verdict.

6th, The Court erred in overruling defendants’ motion for a
new trial.

71th, The Court erred in overruling defendants’ motion in ax-
rest of judgment.
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Supreme Comt of the State of linwis,
THIRD GRAND DIVISION.

e

APRII: TERNM, A. ID. 1864‘

— - .

ABNER TAYLOR, impleaded, &c., Apellant,
vs.
ADONIRAN RIDDLE, Appelles. %

BRIEF AND POINTS FOR APPELLANT.

The Court erred in not dismissing the suit, there being a clear
varience between the afidavit and plaint. The affidavit stated
that plaintiff is entitled to the span of horses, and were at the
time of the commencement of the suit in possession of Defend-
ants ; the plaint alleges that the defendants wrongfully and un.
lawfully have taken and do detain, &e.

The plaint must contain the substance of the affidavit.

4th Scammon, p. 449.

The plaint does not contain the substance of the affidavit. It
is essential that the affidavit should aver that the property has
not been taken for any tax assessment dc., which ought to be stated
in the plaint; it is a part of the substance of the affidavit.

The writ was issued without authority of law ; it is directed
to the Sheriff of Kane county, to be executed With%' the limits
of the county of Kane, when it should have directed him to
serve it withédt the limits of the city of Aurora.

Davis vs. Phy,-—26th Il1. Rep.

The Court erred in permitting witness Newton Parkham testi-
fying as to what Woodworth said, at the time of the sale of the
horses by Riddle to Woodworth, because Taylor was in no way
connected with the conversation, or the transaction.

The Court erred in permitting the Chattel Mortgage from
Sands to Riddle to be read as evidence :

1st. Because there is no proof that the Mortgage was recorded.

9d. Because the Mortgage is void as against us, without show-
ing that the Mortgage was given to secure a debt, bona fide due,
which must be done by producing the note described in the Mort-
gage, or to account for its absence.

//J’/f/(/ /Z,/, A5 /4’/4/1/ %é”&//('.
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On the first point I will cite the case of Fail & Nalb vs. Good-
little, and al. et

Breese’s Rep., p. 156 ;
4th Scam., p. 7.

On the 2d point, Blackwell’s Statute, p. 813.

The Court erred in giving plaintiff’s instruoetions, bezause the

" 2d, 4th and 5th plea of defendant remain unanswered, and there-

fore nothing was to be tried by the jury. Plaintiff’s replication
is to defendant’s pleas. Taylor, Butterworth & Co., Sands and
Alvin Woodworth are not defendants. s

The plaintiff’s first instruction is not based on evidence.

The plaintiff’s second instruction is not based on evidence :

1st, Because there is no evidence that the mortgage was duly
recorded.

2d, Because there is no evidence showing that the note de-
scribed in the mortgage remains unpaid, or that the appellee is
still the owner of it, but on the contrary his failure to produce
the note, or account for its absence, raises the implication that it
is paid, cancelled or assigned ; in the latter case it would carry
the mortgage with it, and appellee cannot maintain this action.

The Court erred in refusing defendant’s 8d, 4th and 5th in-
struction. )

The 3d and 4th instructions are based on the principle of law
contained in Bruce’s Rep., p. 156, and 4th Scam., p. 7.

The 5th instruction is based on the principle of law, that the
mortgagee must show an existing debt to secure which the mort-
gage was given.

On the motion for a new trial the principles of law already
discussed are involved, and the additional point that the verdict
is not supported by evidence, because: 1st, Thereis no evidence
of a demand for the property before commencement of suit.

4th Scam,, p. 449.
14th II1, p. 467.
13th Tl p. 814

And hence no refusal on the part of Taylor to deliver the
property up.
g 13th I11, p. 81%.

Nor is there any evidence that Taylor was actually abscond-

ing with the property, so as to obviate the necessity of a demand
for the property.

2d Gill. Rep,, p. 344.

i
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9d. The horses described in plaintiff’s declaration and Chattel
Mortgage are day horses, while their evidence showed that one of
the horses bought by Taylor was a sorrel horse. '
: CHARLES J. METZNER,
Attorney for Appellant.
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