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SUPREME COURT OF ILLINOIS,

Third Division—April Term, 1859.

PuiLrip BYRNE, )

s. . ’
Drckinsoxy B. MoreHOUSE, & Hjectment.
Bexny. H. CAMPBELL.

ABSTRACT OF RECORD.

March 9th, 1857, plaintiff files his declaration and notice, at March:
term, 1857, of the Jo Daviess county circuit court. Defendant ruled to-

plead in twenty days.
Narr set out, declaring for the undivided half of lot No: 8, block A.,

son the corner of Washington. and. Water streets; in- the city of Galenas

County of Jo Daviess, Illinois.
Plea; General Issue.
Cause tried by jury. Verdict not guilty.
Cause redocketed.
Stipulation by parties upon which cause is to be tried.

Lot entered by David Smith and John McNulty, July 26; 1837. May-
29, 1838, deed of partition made of said lot between Smith, McNulty and
James Nagle. Recorded July 26th, 1839.

Wm: Navin recovered judgment against said Nagle before a Justice of
the Peace, and filed transcript in the clerk’s office of the circuit court.
Execution issued, and all of Nagle's interest in said lot was sold by the-
Sheriff to Wm. Navin, 16th Sept., 1840.

Phillip Byrne, the plaintiff, recovered judgment in the Circuit Court,

Oct. Term, 1841, against Nagle, and redeemed from Navin's judgment
and sold the interest of Nagle and got Sheriff’s deed, Dec, 27, 1841.

It is admitted that all the proceedings under said' sales were regular,

and all the title Nagle ever had in said lot vested, and still vests in the
plaintiff.

Defendant’s possession admitted, :
Defendants have undivided half of said lot, and plaintiff seeks to re-

cover the other half.

Cause to be submitted on this statement upon the construction of the

partition deed, as to the interest the parties took under said deed, for a
trial, cither party to appeal if desired.
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g
13, Deed of partition between John McNulty, David Smith et al., and James
Nagle, Made “ exhibit A"
14, Set out.
1M, 18 Sheriff’s certificate of sale exhibit B., to Wm, Navin. Set out.
18,19,  Sheriff’s deed to plaintiff of Nagles' interest in said lot, marked ex-
hibit C.
22, At the May term, 1858, cause tried by the' Court.

03

2, Court finds on estate in fee of the undivided one fourth part of the
said premises in the plaintiff.

2223,  Plaintiff moves for a new trial, and sets out reasons therefor. Cause

continued to August Term, 1853.

%, Court overruies motion for new trial, and renders judgment on the
finding, to which plaintiff excepted and prayed an appeal which was
granted.

2%,  Plaintiff files his bill of exceptions, whicl is set out.
#, %, Appeal Bond.
ERRORS ASSIGNED:.

1. The court in finding that plaintiff was entitled to only one fourth
interest in the said premises, instead of one half of the same.

9, The court erred in overiuling plaintifi’s motion for a new trial.

3, The court erred in rendering the judgment aforesaid in manner and
form aforesaid.

POINTS.
The only point in the case is what title does the partition deed between:

Smith, McNulty and Nagle, rest in Nagle; we say it conveys to him
half of lot 8.

2d. In a contest between Nagle and McNulty, the latter would be
estopped from cLummg more than one-half if that be so his grantees are’
also estopped ; and it is admitted that Byrne has all the title Whlch Nagle
ever had.
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/?MW CW/ﬁ 7 /yd/?/l, 375 4 Binney, 231.
Ity vn Secilets 4 Ha/l/w?i 745" 11 Howard, 325.
19 Conn., 107. sy
Forveo W Qis;0 2527 635 11 Ohio, 478, |
< . d /52. 9 B. Monroe, 561.
Pitle v W R Smith’s Leading Cases, 660.
5 (,o“eu 216. 9

Al 10 o 4 Pmele 8,68 A1G () sor. :
(P ¢r Inaviles? MZ-SY' Eorb,, 834,

: Rawl~ on Covenants for Title, 426.
2 5 Oho, 122,
g @2&“'[‘/ 6 3 . T Ohio, 364
Ci %ﬂ/lwk 5‘5 11 Ohio, 475.
12 B. Monroe, 467.
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29 Eng. C. L. R, 142.
COOK & GLOVER,
For Appellant.

419099, 20
A2L99-20)



Vi 5//7/%/ 0%5»5\

~LJ1

/e ff//%/////// Al

(_// '{ l//?//& )(/3/ é/gj

LV( ; 7/‘/

7/ N .
LLLZA £ AN

Ty cam

P ——— -

R




