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STATE OF ILLINOIS, SUPREME COURT,
Aprir TerM, A. D. 1857,

WirLiam M. Ross anp James H. FosTeEr vs. STEPHEN
Derr anp Horatio G. LumMBARD.

Appeal from Cook County Court of Common Pleas.
ABSTRACT OF THE RECORD.

Tae form of this action is a petition to enforce a mechanic’s lien for
work and labor done and materials furnished by the appellees in the
erection of a storehouse for the appellants, in the City of Chicago.

The petition was filed Jan. 25, 1856. The appellants appeared and
answered severally February 15, 1856.

The appellees filed replications to each of the answers, Feb. 21, 1856.

On Sept. 19, 1856, the appellant, Ross, filed his amended answer, to
which no replication was filed. :

" On the same day the parties appeared and the cause was tried by jury.

On Sept. 22, *56, the jury returned their verdict, finding the issues for
the appellees, and the sum due them to he $3,288.48.

January 7, 1857, the Court having overruled a motion for a new trial,
rendered judgment upon the verdict atoresaid.

The defendants below appeal from said decision to this Court.

The Record does not preserve the evidence in the cause by bill of ex-
ceptions, master’s report, certificate of the Judge, or otherwise.

The appellants insist that, inasmuch as this isa chancery cause, the Re-
cord must show enough to sustain the decree of the Court below.

This case solely depending upon the pleadings, agreements of parties,
and the action of the Court, it has been deemed expedient to set out the
entire Record, which is in these words, to wit : '

1. The bill is these words:

The petition of Stephen Derr and Horatio G. Lumbard respectfully
ghows unto your honor, that some time in the last of the month of April
or the fore part of month of May last past, your petitioners, being car-
penters by trade, and partners doing business in the City of Chicago, in
said County, under the name and style of “Derr & Lumbard,” made
and entered into an agreement, in writing, with William M. Ross and
James L. Foster, who then were and still are merchants and partners
doing business in Chicago aforesaid, under the name and style of * Ross
& Foster,” in and by which contract your petitioners agreed, among
other things, to furnish certain materials, and to do certain carpenter
work in and upon a certain building, which said *Ross & Foster were
about to erect on a piece or parcel of land which they had before then
leased for a term of years, and which piece of land was then and still re-
mains in their possession, under and by virtue of such lease, and is situ-
ate in said City of Chicago, on the south side of Lake Street, between
La Salle and Wells Streets, being eighty feet west from La Salle Street,
and having forty feet front by one hundred and eighty feet deep, and now
known as Nos. 167 and 169 Lake Street; and the said Ross & Foster
agreed, among other things, to pay your petitioners for such work and
materials the sum of seven thousand three hundred and ninety dollars,
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as from said contract and the specification accompanying the same and
forming a part thereof, will more fully appear; which contract and speci-
fication are annexed to this petition, and form a part thereof.

And your petitioners further show, that after such contract was made,
the said Ross & Foster, after considerable delay, and at a day much later
than was contemplated when the said contract was so made as aforesaid,
proceeded to lay the foundation and to erect the walls of said building ;
that as soon as the mason work was sufficiently far advanced to admit of
your petitioners commencing the work which they had agreed to do as
aforesaid, they commenced such work and diligently prosecuted the same
as fast as the progress of the mason work would allow ; that before the
walls were entirely built, your petitioners furnished and placed the joists,
and, with the consent of the said Ross & Foster, laid some of the floors.
That on the 28th day of August, and not before that time, the front wall
was completed so that your petitioners could proceed to put on the roof
of the main building, and your petitioners did immediately thereafter
and as soon as possible put on such roof, and completed the same on the
2d day of September. That your petitioners then went on with the re-
mainder of the carpenter work and furnished materials for the same, un-
der the directions of said Ross & Foster, and of Olmsted & Nicholson,
the architects in said contract named, as fast as was possible and without
any delay except what arose from the causes hereinafter mentioned.

Your petitioners further show, that during the progress of the work
above mentioned, the said Ross & Foster and the said architects thought
proper to make, and did make, trom time to time, divers alterations from
the original plan of said building; that among other things they altered
the plan of the front stairs, and removed the wall which was built for
such stairs, and decided to have stairs built which required a much great-

" er amount of labor to be bestowed thereon than those specified in the

original plan; that they also altered the plan of the cornice, by which al-
teration a much greater amount of labor was required.

Your petitioners farther show, that imnediately after said contract
was made, and frequently afterwards, your petitioners applied to said
Ross & Foster, and to said architects, for the proper and necessary work-
ing drawings ; that the working drawing of the front stairs was not fur-
nished before the 14th day of August; that the ground plan of the store
front was not furnished before the 20th day of August, and that ne
working drawing of said front was ever furnished; that no working draw-
ing of the inside stairs was ever furnished, but such stairs were finally
built according to drawings made by your petitioners.

That the working drawings for the cornice was nct furnished before
the 6th day of September; that the working drawings for the sky-lights
were not furnishedl before the middle of August; that after the stuff for
such sky-lights was got out according to such drawings, they were found
to be incorrect, and the work was thereby greatly delayed.

Your petitioners further show, that by reason of such delay on the
part of said architects in not sooner furnishing such working drawings,
the carpenter’s work was greatly delayed, and your petitioners were pre-
vented from doing such work any faster or sooner than it was done by
them, and from doing it as soon as they would otherwise have done said
work if such drawings had been furnished in season.

Your petitioners further show, that the masons did not finish their
work in the four upper stories before the 20th day of October, that the
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carpenter work could not have been finished until such mason work was
completed, that immediately after such mason work was completed, your
petitioners finished the remainder of the carpenter work. .

Your petitioners further show, that from time to time, after the several
payments in said contract mentioned fell due, your petitioners applied to
said architects for the certificates in said contract mentioned; that there-
upon the said architects gave to your petitioners such certificates for cer-
tain sums, amounting in the aggregate to seven thousand three hundred
and ninety dollars; that such certificates were severally presented by
your petitioners to said Ross & Foster, and were all of them paid by said
Ross & Foster, except one for two thousand one hundred and ninety dol-
lars, dated January 2d, 1856 ; that said Ross & TFoster have at various
times advanced or paid to your petitioners, in money or goods, the sum
of seventeen hundred and twenty-seven dollars and seven cents, to apply
in payment of the sum mentioned in the certificate last aforesaid; that
the sum of four hundred and sixty-two dollars and ninety-three cents,
together with interest on the same from January 2d, 1856, is due and
owing to your petitioners on said certificate and contract, and that said
Ross & Foster neglect and refuse to pay said balance, or any part there-
of, to your petitioners, althongh often requested to pay the same.

Your petitioners further show, that in consequence of the various alter-
ations made in the original plan of said building, a large amount of extra
work and material were required inorder to complete said building ; that
at the request of said Ross & Foster and of said architects, your petition-
ers did such extra work and furnished materials for the same, and in con-
gideration thereof the said Ross & Foster promised and agreed to and
with your petitioners, to pay your petitioners what such last mentioned
labor and materials were worth, when they should be thereunto after-
wards requested ; that after such work was done, your petitioners made
out an account or statement in writing of snch extra work and materials
and presented the same to said Ross & Foster to be settled and paid ;
that said Ross & Foster requested that said account should be submitted
to the said architects and to one Reuben Cleveland, who is a good and
competent mechanie, being a carpenter and builder by trade, in order
that the said work and materials might be valned by them ; thataccord-
ingly said account was so submitted to said architeets and to said Cleve-
land, and they together valued said work and materials and made certain
deductions from some of the items thereof, and finally settled the same
at two thonsand six hundred and seventy-six dollars and twenty-two
cents, and decided and certified that that sum was due to your petitioners
from the said Ross & Foster for such extra work and materials, a copy
of which account, so certified, is annexed to this petition, and is made a
part thereof,

That your petitioners notified said Ross & Foster of the result of such
valnation and of the amount so found due and certified to as aforesaid,
and requested said Ross & Foster to pay the same, but they have hitherto
wholly neglected and refused to pay the same, or any part thereof.

Your petitioners therefore claim that’the said Ross & Fosterare justly
indebted to your petitioners in the sum of four hundred and sixty-two
dollars and ninety-three cents, with interest on the same from January
2nd, 1856, and in the further sum of two thousand six hundred and
seventy-six dollars and twenty-two cents, with interest from December
9nd, 1855, for the work, labor, and materials, done, performed, and fur-



nished in erecting and finishing said building as herein before stated ;
and that your petitioners have a lien upon said piece of land, and upon
the improvements and buildings thereon, and upon all the right, title, and
interest of said Ross & Foster in and to the same, for the sums so due
them as aforesaid; and they ask the aid of this Honorable Court in the
premises, and pray that such lien may be enforeed, and that a judgment
or decree may be entered directing the sale of said land, improvements,
and buildings, and all of the right, title, and interest of the said Ross &
Toster in and to the same or any part thereof, to pay the sums so due to
your petitioners as aforesaid, or that such other, farther, or different order
or decree may be made in the premises as to your Honor shall seem
meet, and as shall be agreeable to equity.

ArticLes or AcreeMeENT, Made this day of April, one thousand
eight hundred and fifty-five, between Messrs. Ross & Foster, of the City
of Chicago, of the first part, and Messrs. Derr & Lumbard, of the same
place, of the second part.

First.—The said parties of the second part doth hereby, for them-
selves, heirs, executors, and administrators, covenant, promise, and agree,
with and to the said parties of the first part, their execntors, administra-
tors, or assigns, that they, the said parties of the second part, their exe-
cutors or administrators, shall and will, for considerations hereinafter
mentioned, on or before the first day of September next, from this date,
well and sufficiently erect and finish the new building for a store on the
south side of Lake Street, between La Salle and Wells Streets, the east
corner to commence S0 ft. from La Salle St., being 40x180 ft., five sto-
ries, with stone front, agreeable to the several drawings and specifications
made by Olmsted & Nicholson, and signed by the parties hereunto an-
nexed, within the time aforesaid, in a oood, workmanlike, and substan-
tial manner, to the satisfaction and under the direction of the said archi-
tects, to be testified by a writing or certificate under the hand of said
architects. and also shall and will find and provide such good, proper, and
sufficient materials, of all kinds whatsoever, as shall be proper and suffi-
cient for completing and finishing all the carpenter and joiner work, and
other works of the said building mentioned in the carpenter specifica-
tion, for the sum of seven thousand three hundred and ninety (7,390)
dollars.

And the said parties of the first part, doth hereby, for themselves,
heirs, executors, and administrators, covenant, promise, and agree, with
and to the said parties of the second part, their executors and adminis-
trators, that they, the said parties of the first part, their executors or ad-
ministrators, shall and will, in consideration of the covenants and agree-
ments being strictly performed aud kept by the said parties of the second
part, as specified, well and truly pay, or cause to be paid, unto the par-
ties of the second part, their executors, administrators, or assigns, the sum
of seven thonsand three hundred and ninety (7890) dollars, of lawful
wmoney of the United States of America, in manner following:—



When the first floor joists are on and bridged, $600 00

When the second floor joists are on and bridged, 800 00
‘When the third floor joists are on and bridged, 900 00
When the fourth and fifth floor joists are on and bridged, 800 00
When the roof of main building is complete, 800 00
When the whole building is ready for plastering, 1200 00

When the entire work or job shall be completed and accepted,
and then, if the parties of the second part has complied with
the stipulations of said contract, to the satistaction of the su-
perintending architects, the balance is to be paid—twenty-two
hundred and ninety, 2290 00

Provided, that in each of the said cases, a certificate be obtained and
signed by the said Olmstead & Nicholson.

And it is hereby farther agreed by and between the said parties,—

First.—The specifications and the drawings are intended to co-operate,
so that any works exhibited in the drawings and not mentioned in the
specifications, or wice versa, are to be executed the same as if it were
mentioned in the specification and set forth in the drawings, to the true
meaning and intention of the said drawings and specifications, without
any extra charge whatsoever.

Second.—The party of the second part grants the] architects the right
to reject any work or materials that by him is thought not fit or suitable,
or not in accordance with this specification and plans or drawings fur-
nished, and likewise the power to cause any unsound work to be altered
at the contractors’ expense, or any work that is not executed according to
the true intent and meaning of this specification and drawings, and to
the directions which may be given from time to time by the architect.

If the proprietor or architect thinks proper to make any alterations,
whether in addition or omission, or deviate in any manner from the spe-
cifications or drawings, such alterations shall not make void this specifi-
cation or contract, but the same to be valued by the architect and one
good, competent mechanic, and either added or deducted, as the case
may be.

Third —Should the contractor, at any time during the progress of the
said works, refuse or neglect to supply a sufliciency of materials or work-
men, the owner shall have power to provide materials and workmen, af-
ter three days’ noticein writing being given, to finish the said works, and
the expense will be deducted from the amount of the contract.

Fourth.—And that the contractor may not feel himself any more ag-
grieved, he must take special notice, that every circumstance appertain-
ing to the well doing of the work will be most strictly insisted on, to the
fullest intent and meaning of the specification, and that no indulgence
will be allowed, and if any difference of opinion should arise as to the
quality or quantity of work, or materials, or any other matter connected
with the work, the decision of the architect will be final and binding.

Fifth—The owner shall not in any manner be answerable or account-
able for any loss or damage that shall or may happen to the said works,
or any part or parts thereof respectively, or for any of the materials or
other things used and employed in finishing and completing the same,
(loss or damage by fire excepted.)

It is also understood that each and every day that the works are de-
layed for want of carpenter work, the sum of fifty dollars shall be for-
feited by the parties of the second part, as lignidated damages. The
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parties of the first part are to furnish all proper and necessary drawings
for the same.
In witness whereof, the said parties to these presents have hereunto
get their hands and seals the day and year first above written.
ROSS & FOSTER.  [seav.]
DERR & LOMBARD. [sgaL.]

; Carpenters’ Specifications
And description of the carpenter work and materials required to build
and erect one brick store, with stone front, for Messrs. Ross & Foster, on
lot on the south side of Lake street, between La Salle and Wells street,
as shown by plans made by Olmsted & Nicholson, Architects, and their
specifications.
Dimensions.

The building will be 40 feet in width, both front and rear, and one
hundred and eighty feet from front to rear. The store and its cellar, with
the second story, will be 180 feet from front to rear on alley. The three
upper stories will be 63 ft. 6 in. deep from front to rear. The cellar will
be in one room with a girder to the first and second stories with the same
to the roof, the said girders to be put on brick piers in the cellar made by
mason. The second story floor and ceiling to rest on iron columns fur-
nished by the iron men, all making and leaving the store story in one
room, as well as in rear of the 63 ft. 6 in. to be in omne room. Those
rooms to be lighted with six sky-lights, making the building five stories
to the depth of 63 ft. 6 in., the remainder two stories, all divided and
subdivided as shown on plans and elevations.

Height of Stories.

Cellar, 7 feet; main 2d store story, 16 feet; second story, 13 feet;
third story, 11 feet; fourth story, 10 feet 6 inches; fifth story, 10 feet:
all in the clear when complete.

Size of Timbers.

Main story 3x16 placed 12 inches from centre.

Becond ¢ 3x12 <« 12 “ s s
Thind © 3xi0 % 16 ¢ & g
Fourth ¢ 8330 # 16 « - &
Fith ¢ 80 "# -J8 * f o
Roof joists 3x9  “ 20 s ¥

All headers and trimmers 4 inches thick, and placed double around the
sky-light, the trimmer supported with a stirrup and tusk. Tenons to all
framing, the bridging to be put in on each side of girder, and one tier of
9x2 pieces; the girder under the centre ends of joists to the three tiers
back of main tiers running from stairs to rear, and made of 8x12 inch
sound dry pine timber. The studding in the second story at the side of
stairs to be 2x6, with one tier of bridging.

All studding for all partitions set as shown on plan, and of 2x4 pieces.
Door studs set double, the common studs set 12 inches from centre.

All joists framed around all air flues, and well holes, and stairways, and
truly levelled on the wall with a 7-8 by 4 in. oak wall strip under ends of
joists, and so framed and levelled as to rest 3 1-2 in. on the wall at the
bottom, and 1-2 in. at the top, and bridged before the mason builds his

* stage on the same. Prepare and put up a strong struss under the rear of

the 63 ft. 6 in. as shown on section. For sizes of timber reference will
be had to the section drawings; also a truss as shown by drawing from
iron columns to support joists and roof girder.



Roof made to descend to the rear, and the rafters first covered with 1 1-4
pine plank, milled work, tongued, and grooved; and then on said plank
plan a felt and asphaltum composition roof, with gutters made of the
same; fit bevelled cants next to all walls and chimneys.

Sky—LQ:g}I t

Prepare and put in six as shown on plan, hipped on each side and end
to an angle of 45 degrees, with strong bars well secured to frame, and
then glazed with common double thick French glass and lighthouse putty.

Each opening in ceiling to be made cirenlar on the upper edge as a
crown mould.

Cornice.

Prepare and put up a cornice in front of building as shown on eleva-
tion of the original front. There shall be at least six anchors, four feet
long, in cornice, reaching back on to root joists.

Leaders.

Preparé and put up two 4 inch tin leaders from upper roof to rear roof,
well secured to walls; also two six inch galvanized iron leaders in the rear
of building, which are to be well secured to rear wall with a shoe at the
bottom.

Floors.

_Prepare and lay the floor, in the first story, of yellow pine, between

counters of narrow 1 1-4 pine plank, milled work, tongued and grooved,
with the joints headed, the said plank between 2 1-2 and 3 1-2 inches
wide, and all blind nailed, and neatly smoothed off when all complete.

Inside of counters’ made of common width yellow pine 1 1-4 plank,
milled work, tongued and grooved, with all joints made to run.

All the remainder of floors to the entire building made of commeon
width pine, 1 1-4 inch thick, milled worked, tongued and grooved, and
well laid and neatly smoothed off.

Furring.

Prepare and fur the ceiling ot the second story level with 2x6 pieces,
hung from ceiling or roof joists placed 16 inches from centre.

Grounds to all windows and doors to the entire building.

Window Frames.

Prepare and put in windows as shown on plans—for sizes of frames
reference will be had to the figures on the elevation. All frames made
boxing, and the sash hung with cord and weights and axle pulley.

[nside Finish.

All windows and doors to the entire second, third, fourth, and fifthsto-
ries cased and trimmed with asix inch single architrane, with a 11-8
egee moulding as marked in Smith’s moulding book, No. 103, and 1 1-8
back band ; the doors and windows in the store carved as shown by
drawings.

Stairs.

Prepare and build all stairs as shown on plans, and as follows :

The main stairs the steps 12 1-2 in. wide, 1 3-4 in. thick, of white oak,
moulding in front with moulded skirting, the rises of 7-8 ; the upper stairs
as shown on plan, steps 11 1-2 wide, moulded edge and end, with an 8 in.
fancy turned black walnut newel and rail, 2 1-2x4 1-2 monlded, black
walnut rail with 2 1-2 fancy turned bannisters and moulded skirting.

All of the' above stairs set on the 4x6 plank string, with a strong car-
riage under the winders.

SN



Doors. -
Prepare and make, hang and trim all doors shown on plans, 1 3-4 in,
thick, three pannels wide and two high, bottom rail 12 in. wide, lock rail
10 in. wide, stiles 5 in. muntin 3 in., made bevelled stiles and rails and
then hung with two 4 in. cast patent butts on each door, and fastened with
first quality of city made morticed lock and mineral knobs with bronzed
trimmings, the lock and upright 5 1-2 in.

Front Door to Stairs.

Made as shown on plan, two in. thickness, of 1 3-8 each and two in
width, made to fold one-half on each side of door way with a square tran-
gom as shown on elevation, and then hung with 3x5 cast patent butts,
and fastened with a rim lock worth $10, and a three joint monkey slide
bolt on the top of the other, and a twelve inch stile bolt at the bottom,

Store F'ront.

Prepare and put in two double store doors, one on each side stairway
1 3-4 thick, made with ornamental bottom rail, which will be 16 in. wide,
with the upper part of the door to have a French plate glass double thick,
arched at the top as shown on elevation, with a carved transom bar with
an arch head light, surrounded with a twisted moulding as shown on sec-
tion. The said carving and jamb to door as shown by working drawings
made and shown.

Base. ;

Prepare and skirt the entire upper part of building except the store.

Closets.

Prepare and fit up all closets as shown on plans, with one shelf on the
sides and a clothes strip nnder and hooks, one in 6 in. ; also fit 12 water
closets, seats as shown on plans.

Seuttle.
Prepare and put in one on the main roof 2 1-2x3 ft. with a step ladder.
Painting.

Prepare and paint all of the joiner work usually painted, two coats to
the entire second, third, fourth, and fifth story ; also, paint all outside
windows and cornice four coats, sanded two coats.

Prepare and paint all of the rear iron shutters, which will be plain iron
and to have two coats of black paint in addition to the one put on by the
iron furnisher.

: (Flass.

Prepare and put in all windows as shown on plan, for sizes reterence
will be had to the figures as shown on plan. The first story or store front
with the doors to be filled with the best French plate double thick, and
of the most snperior quality.

The remainder of the front, French glass double thick. The rear win-
dows to the store will be in a tripple casement as shown on rear plans.—
The sash filled with French double thick, all other rear windows of French
glass; also, put up a transom over all doors, 20 inches high, and in one
light.

We the undersigned subscribers, acknowledge this specification, the
one referred to in the contract, bearing date April 17th, 1855.

' ROSS & FOSTER,
DERR & LUMBARD,



ROSS & FOSTER,
To DERR & LUMBARD, DR.
April zsv‘To timber for shores under White's store, $2 00
o g hauling load, 50
| “ labor putting under same, 175
June | 7| 4 invert boards for masons, by order architects, 8 00|
“ |« 1 six foot drum, . i 4 00 !
«| “ 9 centres to turn window heads, 3 00
16| ““ 20 pieces 2x4, 14 feet long, to brace iren column, 3 60 &3 60
«| “ hauling load, 50 ||
«! “ labor bracing columus, 1 day, 2 251 2 25
«| « ¢ pieces 3x12, 20 feet long, to support partitions, 720
«| ¢ spikes, framing and raising same, 3 00|
«| “ 1% day’s work constructing iron anchors, 8 38 34 18
28! “ raising and setting five iron columns in second story, 30 00 ‘ 30 00
“| ¢ 81 lbs. lead for same, 85 85
July 10| “ lumber, nails, and labor to fill well holes and sky lights, by order |
of Mr. Ross, 50 00
«| “ 4 pieces 3x10, 20 feet long, under trussen partitions side of hall, 4 00
«| « Jabor taking down and framing joists over hall, 8 @0
«| « axtra work trussing 3 partitions, 15 00 |
12| “ 50 Ibs. lead to flush rear wall of maia building, 5 50 |
16| “ 1 day’s work taking up floors for gas fitters, 2 28 ‘
|« 9900 feet first quality common boards for deaf floor, 36 00 200
«i 700 feet 1x2 strips, 16 00
«| + hauling same, 100
«| « 94 days’ work laying deaf floor, 54 00
!« 40 1bs nails, 2 40
«| « 3 box window frames for west side of building, 15 00
25| “ 54 pieces 3x8, 16 feet long, to support joists around stairway, 81 10
«“i « hauling three loads, 1 50
«| ¢ 4 days’ work putting ap same, 9 09
«| « 1100 feet second clear stuff for brackets in 2d story and sky lights, 83 00 7 00
«| « hauling same to mill and to store, 2 50
«| 7 53 days’ work putting up brackets in sccond story, 12 38
!« 15 Ibs. nails, 90 830 33
| « cash paid for sawing brackets, 10 00
o l « 1500 feet common boards to cover sky lights, 27 00 10 00
“t « hauling same, 100
«! « Jabor covering sky lights at sundry times, 5 00
«| « difference in 10,000 feet of flooring, 110 00 10 00
«l w72 feet of tirmber for girders around front stuirs, 14 12
“i « sawing same, 2 10
«| « 7 days work getting out and framing and getting up same, 15 75
«| « setting eight iron eolumns under stairs, 40 00 8 00
«| « 8 iron plates, 72 iron wedges, and 2 heavy stirrups, 16 50
«| « 05 pieees 2x4, 20 feet long, to far ceiling of fifth story, 26 28
«| « pufting up same and stuif for hangers, 24 00 400
¢« 15 1bs nails, . 90
«| « hauling two loads, 100
«| s 90 picces 2x4, 12 feet long, to fur around front stairs, clear stuff, 14 40
|« 20 pieces 2x4, 16 do do de do 3 20
«| « 20 pieces 1x1§ 13 do do do do 2 50
«| « hanling four loads. 2 00 315 76
«| « 16 days’ work patting up, farring, and ironing around stairs, 36 00
“«| « 8 gross screws for iron bars for sky lights, 4 00
| « ¢ davs’ work raising ceiling on fifth story, 13 50
«| « 250 feet 2x6 to raise partitions of fifth story, 5 00
«| « 10 pieces 2x6, 14 feet long, to fur front of second story, 2 80
«| « 15 pieces 2x4, 14 feet long, to do do 2 70
|« 100 pieces 2x4, 12 feet long, to fur front of 3d, 4th, and 5th stories, 16 00 2 4D
«| « hauling 4 loads, 2 00
| « g days work framing the front walls, 18 00
«| « g0 Ibs nails, 3 60
«| « Jgymber and labor for arch over coal vault, 8 50
«| « hauling load, 50
«| « 79 iron braces to support crown moulding around well holes, 18 00
«| « 9 gross screws for same, 125
«| « 4 day’s work countersinking same, 9 00
«| « 300 feet erown moulding around well holes, 2x10, 75 00 15 00
«| « 319 feet of eircular cornice in sky lights, 936 00 312 00
«| « Furring side walls as per contract 110 squares, 136 87 || 1288 73
«| « six daysy work laying floors after gas fitters, 13 50
«} « front door hinges, 34 00 1 60
«| « five days’ work countersinking, measuring spots in counters, &ec., 11 25
«| « 1000 feet clear ceiling in stairway, 30 00
«| « hauling same, 1 00
«| « casing eight columns, 8 00
«| « thirty feet base in store, 3 00
«! « one sky light in 5th story, 15 00
«! « one box window frame in partition, " 4 00
«| « 13 days’ work ceiling and cross furring stairs, 29 25
«| « 95 Ibs nails for same, 1 50|
" «| « gwindows complete inside of store, 90 00
« « 5 French window frames, 25 00 | 15 00
«| « g extra doors, all complete, third, fourth, and fifth story; 72 00
«{ « finishing six extra closets, 30 00 12 00
e |« four days’ work ceiling stairway, 900 | 286 50
“Aug. 10| “ two days’ work laying floors after gas fitters, 4 50
«| « five spandril bolts as ordered by express,. 35 00 |
«| « two days’ work putting on same, 4 50
«| « 43 days re-hanging front doors, 11 25|
Carried over, 2400 78 || 2,691.28

“1a318a41




Brought over, $2,400 75 | $2,619 23
Oct. (10| * 1 double cellar door in rear of store, 700 700
«| ¢« 3 cellar windows complete in cellar, 1200 |

“| ¢« extrawork on front, 200 0¢, 50 00

o T A “  on stairs as per contract with architect, ; 10000 10000
|4« & oy cornice, [ 20000
«| ¢ 556 feet of 2x6 partition in lieu of 2x4, | 5000
| ¢ 18 feet of partition in closets 3d, 4th, and, 5th stories, ! 5401 62965
| « 18 transoms at $2.50, ! 4500
«! “ 16 diagonal anchors, | 16 00!

«| ¢ lumber, labor, and nails to arch ceiling of fifth story sky Iighté, 9 00

«| « trassing front partition, 200
«| ¢« 34 brackets around front stairs around stairway, 324
«| « 50 brackets across the front of Messrs. Fisk’s store, 5 00| 80 24

|
4 extra trusses to support roof girder in rear of main building, E 20000, 20000
!
|
\
|

«}) « 700 feet of dressed flooring to ceil up the same above roof, 2100 |
«| ¢ pails and labor ceiling same, 14 00|l
«| ¢ hauling load, 50
«| « gtudding and ceiling around six sky lights above roof, average height, |
178.1800 each, 103 00| 56 00

“| ¢ hauling for same, i 100)
«| « 39 ft. 2x4 cant strips on side of trusses and around sky lights inclu- i

ding sawing, putting down same, 20 46“
«| “ casing seuttle and lea through ceiling of fith story, | 5 00;; 37198
lt 3,337 38
i i 66116
Amount of extra due on the above bill as corrected by Olmsted & Nichol-‘_

son and Reuben Cleveland, | .|l $2,676 22

The said Ross answering says, that it is true, as alleged, that the peti-
tioners made a contract about the last of April, 1855, with this respond-
ent and his partner, Foster; and that the contract which is made a part
of said petition is the same contract as alleged.

Respondent admits, that the building so to be erected in pursuance of
said contract, was erected on the piece or parcel of land as alleged ; and
respondent admits, that said piece of ground was leased by him and said
Foster, for the period of 21 years from the first day of May, 1855, which
lease is still subsisting and in full force, and the said piece of ground is
still in the possession of respondent and the said Foster, under, and by
virtue of said lease.

Respondent admits, that by said contract the petitioners were to receive
the sum of seven thousand three hundred and ninety dollars for work and
materials furnished in and about said contract.

Respondent denies, that the defendants proceeded to lay the foundation,
and erect the walls of said building at a day much later than was contem-
plated when the said contract was so made as aforesaid, or that there was
any delay in prosecuting the work necessary to be done before the peti-
tioners conld commence their work; but respondent says that the exca-
vating for the cellar was commenced about the 14th of April, and was
diligently prosecuted ; that the masons commenced laying the foundations
about the — day of April, and as early as the 26th of April had made
good progress in the same, and respondent believes that said masons had
made considerable progress in the work about the time the aforesaid con-
tract of petitioners was made, and said masons diligently prosecuted the
work on their part to be done, save when delayed by the petitioners.

Respondent denies, that the petitioners commenced their work and dili-
gently prosecuted the same as fast as the progross of the mason work
would allow, as alleged ; but respondent says, that when the west wall ot
the first story was ready for the second floor joists, the architects in said
contract mentioned instructed the petitioners to erect the iron columns
in the centre of the building, and place the trusses upon them in order
that said second floor joists might be placed on said west wall and trusses,
while the masons were erecting the east wall of said first story, and thus
expedite the work, but the said petitioners neglected and refused to obey
the said instructions as they were bound to do by said contract.
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That when the said east wall of the first story was erected, the peti-
tioners were again instrncted to proceed immediately and erect said
columns, and put up said second floor joists; and respondent says, that
he then discovered that the petitioners had not framed said trusses; and
he charges that, by reason of the neglect of said petitioners and their dis-
obedience of the instructions of the architects as aforesaid, the mason
work was delayed at this stage at least two weeks.

Respondent says, the same instructions were given petitioners, and the
same delay was made on their part in the erection of the third floor joists,
as occurred in reference to the said second floor joists.

Respondent admits, that the floors were laid before the roof was on,
by the permission of said architects, and that this was allowed, although
out of the usual order of prosecuting similar works, in order to expedite
the work of said petitioners, it being manifest to respondent that the peti-
tioners would be behind in their said contract if held strictly to the usual
and workmanlike order in which their said contract work should have
been prosecuted.

Respondent says that the carpenter work of the roof was not delayed
as charged by reason of the incompletion of the front wall, but charges
that the work necessary to be done on said roof, after the completion of
said front walls, could have been doneand actually was done in the space
of three or four days.

Respondent denies that after the completion of the said roof, the peti-
tioners then went on with the remainder of the carpenter work as fast as
was possible, and without delay, as alleged ; but he says, that the said
architects and this respondent, at this stage of the work and prior there-
to, repeatedly remonstrated with the petitioners about the small number
of workmen employed by petitioners in and about their said work. And
respondent charges that he and the said Olmsted frequently, during the
progress of said work, counted the number of workmen employ ed by the
petitioners and found them not to exceed at times ten persons, at which
times the petitioners might and shounld have employed from thirty to forty
workmen and worked them to good advantage. Tespondent and said
Olmsted notified the petitioners of said facts, and informed them at the
time that they would be held to a strict performance ot thelr said con-
tract, and responsibility for their delay.

Respondent further says, that the said petitioner, Lumbard had the
charge and supervision of the said work, that he repeatedly ncglected and
refused to obey the directions and instructions of the said architect Olm-
sted, as they were given from time to time during the progress of said
work ; that said Lumbard was totally incompetent to have the charge
and management of a work of the character and importance of said work,
and that by reason of his said incompetency and of the premises aforesaid,
together with an entire absence of all system in the manner of conduct-
ing the different portions of said carpenter work with reference to the
mason and other work, the said. petitioners retarded the progress of the
building in almost all its various stages.

Respondent says that the petitioner, Derr, was absent from the city
most of the time up to the middle of August, while the said work was
progressing, that about the middle of August, as aforesaid, he returned
and took the management and supervision of the said carpenter work and
employed a much larger number of workmen and carried the work for-
ward with much greater expedition. Respondent admits that alterations



was made in the plan of the front stairs, but says that the additional labor
required of the petitioners in consequence thereof was but very slight,
most of the labor having been furnished by other parties.

Respondent admits, that in consequence of the alteration in the plan of
the cornice, a greater amount of labor was required to construct the same
than by the original plan, but he says that the said alterations did not re-
quire more than ten days to complete the same in additition to the time
required to do said work under the original plan.

Respondent further says, that with reference to the charge of delaying
petitioners in not furnishing drawings, that all necessary drawings were
‘furnishied as required, had petitioners prosecuted the said work 'in the
manner and order directed by said architect Olmsted ; that the drawings
for nearly the entire carpenter work were furnished the petitioners by
the 15th of May; that the drawings for the store front were furnished in
ample time, there being very little carpenter work on the said front, from
the fact that said front was constructed almost entirely of glass and me-
tal; that some time after the petitioners had been urged by respondent
and said Olmsted to delay no longer in putting up said front, the peti-
tioners informed respondent that they had said store front ready at their
shop to put up, and respondent, on going to said shop, found that said in-
formation was untrue, and that the petitioners were just about commenc-
ing the work on said front.

Respondent says, that it is not customary or usual to furnish working
drawing for stairs; that all necessary directions for the guidance of peti-
tioners in making stairs were contained in the specifications to said writ-
ten contracts.

That the stairs in the main building ought to have been erected by pe-
titioners as early as August 1st; that they were requested at that time
by the respondent and by said Olmsted, and repeatedly afterwards, to
erect said stairs immediately ; that petitioners gave various pretexts for
delaying the erection of said stairs, but never intimated the want of
drawings as the reason for said delay ; that the said stairs were not com-
pleted until about the 20th of December; thatin consequence of the neglect
and refusal of Petltl()ll(}lb to erect said stairs when the same ought to
have been done, it was impossible for the masons to go forward and com-
plete the plastering, and the said neglect of the petitioners about the
erection of said stairs hindered and delayed the said masons at least
thirty days; that the petitioners made a mistake in getting and prepar-
ing the material for the well-holes, and when the said masons commenced
finishing said well-holes the said mistake of petitioners was discovered,
and in consequence thereof, divers alterations were required in said ma-
terial, which alterations delayed the masons about two weeks; that said
mistake was occasioned wholly by the negligence and unskilfulness of
the petitioners.

Respondent would state further, in reference to said cornice, that the
defendants, nor said architect, Olmsted, did not at any time during the
progress of the said work hasten the completion ot said cornice, but al-
lowed the petitioners to furnish the same at their convenience, as it was
not essential to the occupation of the building that said cornice should be
first completed.

Respondent further says, that all necessary drawings for the sky lights
were furnished in ample time.

That the alterations in said sky-lights weré of a slight character, re-




quiring but little additional labor, except such work as was taken by the
petitioners as extra work, and defendants expressly stipulated and agreed
with the petitioners, in giving them extra work, that the same should in
no manner interfere with the completion of the said written contract
work according to the terms of said contract.

Respondent further says, that the defendants employed two master
mechanics to perform the greater part of the extra carpenter work neces-
sary to be done about the said building, well knowing that if much of
said extra work were given to the petitioners, that a still further delay
would occur, and they desired to give said petitioners 1o pretext of that
kind for the non-performance of their said contract, for respondent, at all
times during the progress of said work, notified the petitioners that they
would be held to a strict performance of the said contract.

Respondent farther says, that a considerable portion of the bill of extras
charged by the petitioners was occasioned by the fact that a better quality
of material was furnished than that called for in the specification ; that
no changes or alterations were made, except as contemplated in said con-
tract and within the fair scope of the same, unless the change in said cor-
nice might be regarded as an exception.

That the masons could not finish their work in the four upper stories
until said stairs were up ; thatsaid masons commenced work as aforesaid
immediately after said stairs wer€ erected, and completed the same in
three or four days thereafter.

Respondent admits that the balance unpaid on the certificate of Janu-
ary 2d, 1856, is as stated in said petition.

Respondent also admits, that the account of extras, &ec., was submit-
ted as alleged, and that petitioners were allowed thereon the sum of
$2.676.22, and that the sum was certified as alleged ; and respondent ad-
mits that these defendants have refused to pay the petitioners the said
several sums of money so claimed by them to be due.

But respondent says that by the terms of said written contract the said
petitioners agreed to forfeit the sum of fifty dollars per day, as liquidated
damages to the defendants, for each and every day that the said work
might be delayed for want of carpenter work.

‘And respondent says, that the said works were delayed for want of car.
penter work at least one hundred days, exclusive of the said ten days
allowed for change in the plan of cornice, by reason of the said default of
petitioners.

Respondent says, that the sum of §5000 then and there became due to
defendants as their liquidated damages as aforesaid, of all which the said
petitioners had notice; and respondents says, that defendants have
always been ready to pay the petitioners whatever balance might be
found due them on said contract after deducting said sum of §5000 so
due the defendants as liquidated damages; but respondent says, that the
petitioners have to settle with these defendants, and allow them their
liquidated damages as aforesdid.

And having fully answered, respondent prays to be dismissed, &ec.

W. M. ROSS.

Brackwerr, Taomas & Roserrs,

Attorneys for Defendants.

The separate answer of James HL. Foster to the petition of Stephen
Derr and Horatio G. Lumbard.
For answer to said petition this respondent says, that he together with



said Ross, made the contract with said Derr & Lumbard, as charged in
said petition.

But this respondent says, that he is not personally advised of the vari-
ous facts charged in said petition, from the fact that his said partner,
TRoss, took the entire management and superintendence of the construe-
tion of said building, so far as the partnership firm of Ross & Foster could
properly do so; and this respondent sanctioned and ratified all the acts
and doings of said Ross in the premises. That the payments, as alleged
in said petition, were made as appears by the partnership books of said
Ross and this respondent. That the lease of the premises, as stated in
the answer of said Ross, is true.

And having fully answered, prays to be dismissed, &e.

JAMES H. FOSTER.

Brackwerr, Trnomas & Roserrs,

Attorneys for Defendants.

The usnal replications were filed to the foregoing answers.

And now, at this day, come the said petitioners, by Goodrich, Farwell
& Scoville, their solicitors, and the said defendants, by Blackwell, Thomas
& Roberts, their solicitors, also come; and on motion of said petitioners,
it is ordered, that a jury come, and. thereupon come a jury of good and
lawful men, to wit:

J. C. Kennedy, Arthur Hitcheock, Wm. Wiggins, M. 8. Nichols, Wm.
Sawyer, P. A. Barker, William Flemming, W. I Peirce, Wm. ‘Wayman,
Peter Dox, J. H. L. Slayton, and Asa Fitch, who were duly elected, tried,
and sworn well and truly to try the issue joined in this cause; and there-
upon, on motion of said defendants, leave is given them to amend their
answer to the petition herein, on payment of the costs of this suit up to
this time, to which the said petitioners here except. And after hearing a
part of the evidence adduced, the further hearing of this cause is post-
poned until to-morrow morning, to which time the jury are permitted to
separate.

And thereafter, to wit: on the same day and year last atoresaid, the
said defendants, by their solicitors aforesaid, filed their amendments to
answers, which said amendments to answer are in the words and figures
as follows, to wit:

And these respondents, in this connection, further answering say, that
prior to the time of the giving the certificate of January 2d, 1856, by the
architects aforesaid, one of the petitioners (which, these respondents are
ignorant) applied to the said architects for a certificate relative to the sum
of money due to them upon said work and labor so performed by them
as aforesaid, representing to the said architects, that the object of said
certificate was to enable the parties (petitioners and defendants) to com-
promise the controversy between them in relation to the value of the
work done by the petitioners, and the damages claimed by the said de-
fendants, under the contract aforesaid; that under these circumstances
sid certificates was granted to these petitioners by the said architects—
merely giving the amount due for the work done, without regard to the
claims of said respondents for damages, which claim was not adjudicated
by said architects.

That said compromise was not effected between said parties.

WM. M. ROSS,
Brackwerr, Tromas & Roserrs, Solicitors.



It is hereby stipulated by the defendants, that no objection shall be
made or insisted upon on the trial of this cause, on account of the omis-
sion of the petitioners to prove the issuing of any certificate provided for
in the contract, set forth in the petition in this case, if the facts set forth
in the amendment of this day to the answer, shall be proven.

GOODRICH & FARWELL, for Petitioners.
ARNOLD & BLACKWELL, for Defendants.

And now again come the parties by their solicitors aforesaid, and the
jury empanelled in this cause also come, and after hearing a part of the
evidence, by agreement of parties, the further hearing of this cause is
postponed until Monday morning next, to which time the jury are per-
mitted to separate.

And now again come the said parties by their solicitors aforesaid, and
the jury empanelled in this cause also come, and after hearing the
remainder of the testimony, argument of counsel, and instructions of the
court, retire to consider of their verdict, and afterwards come into court
and say : We, the jury, find the issue for the petitioners, and that there is
due to them fromn the said defendants the sum of three thousand two
bhundred and eighty-eight dollars and forty eight cents.

And thereupon the said defendants enter their motion herein for a new
trial in this cause. -

And now again come the said defendants, by their solicitors aforesaid,
and on their motion it is ordered that thirty days time be given said
defendants to prepare and file a bill of exceptions in this cause.

And now again come the said parties, by their solicitors aforesaid,
and the Court, after hearing the argument of said solicitors on the said
defendants” motion for a new trial in this cause, being now fully advised
in the premises, overrules said motion, and said defendants enter their
exceptions herein to the ruling and decisions ot the Court. It is there-
fore considered by the Court, that the said petitioners have and recover of
the said defendants the sum of three thousand two hundred and eighty-
eight dollars and forty-eight cents, in form aforesaid by the jury assessed,
and that they have a mechanic’s lien upon all the right, title, and inte-
rest of the said defendants in and to the premises described in the peti-
tion in this cause, and situate in the City of Chicago, on the south side
of Lake Street, between La Salle and Wells Streets, being eighty feet
west from La Salle Street, and having forty feet front by one hundred
and eighty feet deep, and now known as Nos. one hundred and sixty-
seven (167) and one hundred and sixty-nine (169) Lake Street, together
with the building thereon sitnate, and that said petitioners have execu-
tion against said premises, and also recover of the said defendants their
costs and charges by them about their suit in this behalf expended.

And therenpon the said defendants pray an appeal to the Supreme
Court of the State of Illinois, which is allowed upon their filing their ap-
peal bond in the penal sum of five thousand dollars, with security to be
approved by the Judge of this Court, said bond to be filed in ten days
from this day, and thirty days’ time is given the said defendants to pre-
pare and file their bill of exceptions herein.

It is agreed by and between the attorneys to the above entitled cause,



that the time for filing the bill of exceptions herein mentioned in the
order, at January term, 1857, is hereby extended to the fifteenth day of
February, A. p. 1857, at which date the same shall be filed, and no ex-
ception taken for failure to file the same in pursuance of the order enter-
ed herein, at the January term, 1856, of said Court. This stipulation
shall be filed in said Court.
February 4th, 1857.
BLACKWELL, THOMAS & ROBERTS,
Attorneys for Defendants.
GOOPRICH, FARWELL & SCOVILL,
Attorneys for Plaintiffs.

And now come the said parties, by their said attorneys, and by agree-
ment, the time to file bill of exgeptions in this cause is extended to the
twenty-third day of February instant.

State or IruiNos—Supreme Court, Third Grand Division, June
Term, 1857.
Stephen Derr & Horace G. Lumbard,
ats. g

William M. Ross & James II. Foster. } /

And now come the said William M. Ross and James H. Foster, the
appellants, by Blackwell, their solicitor, and say, that in the record and
‘proceedings in said cause there is manifest error in this,—

1st.—The court erred in rendering the decree for the complainants
below.

9d.—Said decree should have been in favor of the defendants below.

3d.—The said decree is against the law and the evidence.

4th.—There is no evidence to sustain said decree.

R. 8. BLACKWELL,
Jor Plaintiffs in Ervor.
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