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ABSTRACT.

WILLIAM D. VANSANT, z
Vs

ANDREW J. ALLMON, r. ar. §

This was a suit instituted on the Chancery side of Marion County Circuit Court, and was heard on bill, order pro-

Appeal from Marion.

confesso as to Defendants Grapny & MarsuaLL, answer of defendant Vaxsant (appe]lnnt) Replication, exhibits and Masters
Bzvpm't.

The bill was filed by Axprew J. Ariyox assignee of defendant Marsuarr Mortgagee against Avos Grasie (Mortga-
gor) Wirtiax D. Vaxsaxt as purchaser from said Mortgagor and War, A MARsHALL as assignor of Complainant. The
bill is endorsed as one for foreclosure of Mortgage, but prays a specific lien.

The bill states that defendant Grasre and his wife as owners of certain real estate therein described situate in said
Marion County 1llinois, executed on 22nd September 1857 four promissory notes, to-wit :

Ist. For $1200 payable Ist April 1858,
2nd. For 1533,33 Ist April 1859,
3rd. For 1493,33 Ist April 1860,
4th. For 1413,33 Ist April 1861,

And to secure same executed a Mortgage of said date to d:fendant Mansmarn, daly recorded &o. Whicl Mortgage

was annexed to said bill of Complaint.
p

The Bill states death of defendant Grasre’s said wife in 1858, and the extinguishment of her contingent vight of

dower, states

conveyance by said Grable of said Mortgaged premises in fall of 1838 to Defendant Vansant who is in pos-
session d&e., and that said Defendant Marshall on 2ud April, 1858, assigned the 2ud of said notes to Compl'e. That said
Znd note is unpaid, though matured, thereby vesting all vight of foreclosure &, as to said note in Comp’t., nwler said
Mortgage, alleges payment of the 1st of said notes by sail Grable—allegss the premises are ample security for said 2ad
note and the two outstanding unmatured notes. Prays answer &e. And a specific lein on said mortgaged premises for
compl’ts demand, and on default of payment by a short day, that salc be decreed of the mortgaged premises, to-wit ——
The south half of section twenty-three and north-east quarter of south-east quarter of section twenty-two all in township
two north range two east in said Marion County, or of so much as way be necessary to pay Comp’t’s demand subject to
the incumbrance of said two outstanding unmatured notes, and prays that part of sail premises, to-wit: The south-east
quarter of section twenty-three be sold and proceeds applied to pay Complainant’s debt, and that the vemainder of said
premises stand as security for payment of said two unmatured notes, and further relief. (The Mortgage and serond note
duly filed and annexed to the Bill.)

The Bill was taken as confessed by Defendants Grasri and Marsmart—and Defendant Vaxsaxt duly filed his an-

swer whereby after admitting the said Mortgage and four notes, and death of Grable’s wife

and assignment of said seconi
note to Complainant and of said Lands to Defendant and the Lien of said Mortgage on said Lands, sets out the covenant
of Defeazance in said Mortgage as follows. (See Record.)

States said sum of money in said covenant to-wit : Fifty-six handred and eighty dolars is the amount of said four notes.

Denies that the assignment of said note vested in Complainant the right and security created by said Mortgage, for
that said second note does not refer to said Mortgage, and no assignment by Deed of said Mortgage or the right there un-
der to the Complainant was made, but only of said second note—submits that an adequate and complete remedy at Law
vested in Complainant, but not a present remedy in Equity, and prayed dismissal of the Bill for said assigned cause.

Admits non payment of said second note, but denies that under the Terms of said Mortgage and of the said covenant
of defeazance the legal estate vested in Complainants redeemable in Equity.  Admits adequate remedy in Law, and submits
that under said covenant the remedy of foreclosure or lien, (if such remedy of specific lien subsists) are postponed to the
maturity and non payment of the fourth of said notes to-wit : 1st of April 1861.  And therefore prayed dismissal of the
Bill.

Admits payment of first note. Denies the amplitude of the security.  Avers that if a specific lien as prayed be de-
creed, it would depreciate the security of the unmatured notes, and said then unsold Lands would not pay same. That
same would operate inequitably on the holders of said unmatured notes—and the more so0 as this suit though ostensibly for
foreclosure is really for specific lien and sale, which remedy would defeat the equity of redemption under the Mortgage,
such remedy of specifie lien being peremptory, and not redeemable as in case of foreclosure suits.

(o s50-13)



States that Complainant at the then present August Term, 1859, of Marion Circuit Court, obtained a Judgment
at Law on said second note, the subject of this suit. Submits such multiplicity of suits and remedies is inequitable and op-
pressive. Denies combination and prays dismissal of Bill, &e.

The cause was refered to the Master to take an account &c., who reported sixteen hundred and eleven dollars and
eighty-seven cents'to be due on said 2nd note.

The cause came on for hearing at said August term 1859 on bill, answer and report of Master, and order proconfesso,
and Counsel having argued same. The Court decided that in case of default of defendant Vaxsaxr within 30 days to pay
said $1611,87 that the Master sell the Mortgaged premises subject to the amount due on said anmatured and unpaid notes;
and decreed such sale in the usual manner.

To which decree defendant Vaxsaxr excepted and prayed appeal which was granted on terms, which terms are com-
plied with.

Defendant Vaxsant now brings this case into this Court by appeal and assigns as canses of error.

BCERHCE PHRESS B SESS EHd - R BT Pe

Ist. That the decree is erroncous in that it decrees foreclosure of said Mortagage and sale of all the Mortgaged premis-
es, while the bill prays specific lien and sale thereunder as to the 2ud note, of a specified portion of said premises subject
to said unmatared notes.  The decrce and prayer of the bill are inconsistent.  The Court overlooked the alternative char-
acter of prayer of bill and its inconsistency in such alternative prayer.

Znd. The deeree is erroneous. It is inquitable.

Pirst.  In assuming an equitalle right to exist under a naked assignment of a note, which note does not on its face re-
fer to the Mortgage—and in the alscence of an assignment by deed as to said note of said Mortgage.

Secoud.  That the remedy at Law being complete, and actually enforced as alleged in answer, no remedy in Kquity
under the cirenmstances conld enuwre. The general rule of Equity strietly applyving that where the remedy at law is complete
Equity will not interfere.

Third.  The Covenant of defeazance in its terms postpones the remedy of foreclosure to the payment of the whole
sum $5650, and does not on failure of payment of any part thereof covenant that the whole amount is due. "The remedy
by forclosure on nonpaywment of part of same is not definite, but is uncertain, ambiguous and indifinite while the remedy by
foreclosure on non-payment of the whole to-wit : On 1st April 1861 is definite and clear.

Fourth. - The decree compels «ale for payment of part subject to the outstanding notes, while the holders of said notes
are not made parties to the bill, it coneludes their rights without having them before the Court. A complete remedy can-
not be decreed under the bill.

Fifth.  The bill should have lieen dismissed, for the reasons assigned in the answer and Lecause the prayer is alterna-
tive, and specially prays specific licn under a general allegation of amplitude of seeurity which was not proven though denied
and in abscence of the holder of said unmatured notes being made parties to protect their special interests, and answer such
general allegation. d

BASSETT & WILLARD, For Appellant.

' a
Advocate Print, Salem, 1.
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ABSTRACT.

WILLIAM D. VANSANT,
Vs, Appeal from Marion.

ANDREW J. ALLMON, gr. AL

This was a suit instituted on the Chancery side of Marion County Circuit Court, and was heard on bill, order pro-
confesso as to Defendants Grasrue & Marsuars, answer of defendant Vansant (appellant) Replication, exhibits and Masters

Report.

The bill was filed by Axprew J. Arraox assignee of defendant Manrsnart Mortgagee against Axos Grase (Mortga-
gor) Wirtian D. Vaxsant as purchaser from said Mortgagor and Wu. A MarsuaLe as assignor of Complainant. ~ The
bill is endorsed as one for foreclosure of Mortgage, but prays a specific lien. o | R

The bill states that defendant Grasre and his wile as owners of certain real estate therein described sitnate in said
Marion County Ilinois, executed on 22nd September 1857 four promissory notes, to-wit :

Ist. Tor $1200 payable Ist April 1858,

2nd. For 15 3 1st April 1859.

8rd. For 1493,33 Ist April 1860.
; 1

4¢h. "\Fm./ﬂ%%’% Ist X]n‘il 1861.
“And to secure same executed a Mortgags of siid ,té%o defendant Magrsuavn, duly recorded &e.  Which Mortgage

was annexed to said bill of Complaint.

The Bill states death of defendant Granre’s said wife in 1858, and the extinguishment of her contingent vight of
dower, states—conveyance by said Grable of said Mortgaged premises in fall of 1858 to Defendant Vansant who is in pos-
session &e., and that said Defendant Marshall on 2ud April, 1858, assigned the 2ud of said notes to Compl’t.  That said
2nd note is unpaid, though matured, thereby vesting all rizht of foreclosure &e., as to said note in Comp’t., under said
Mortgage, alleges payment of the Ist of said notes by said Grable—alleges the premisss are ample security for said Zad
note aud the two outstanding unmatured notes.  Prays answer &e. And a specific lein on said mortgaged premises for
compl’ts demand, and on default of payment by a short day, that sale be decreed of ihe mortgaged premises, to-wit i—
The south half of section twenty-three and north-east quarter of sonth-east quarter of section twenty-two all in township
two north range two east in said Marion County, or of so much as may be necessary to pay Comp’t’s demand subject to
the incumbrance of said two outstanding unmatured notes, and prays that part of said premises, to-wit: The south-east
quarter of section twenty-three be sold and proceeds applied to pay: Complainant’s debt, and that the remainder of said

€<
i
©

3

premises stand as security for payment of said two nnmatured notes, and further relief.  {'The Mortgage and second note

duly filed and annexed to the Bill.) ,
The Bill was taken as confessed by Defendants Gravre and Marsgarr—and Defendant Vaxsaxe duly filed his an-

and assignment of said second

swer whereby after admitting the said Mortgage and four notes, and death of Grrable’s wife
note to Complainant and of said Lands to Defendant and the Lien of said Mortgage on said Lands, sets out the covenant
of Defeazance in said Mortgage as follows. (See Record.)

States said sum of money in said covenant to-wit : Fifty-six hundred and eighty dollars is the amount of said four notes.

Denies that the assignment of said note vested in Complainant the right and security created by said Mortgage, for
that said second note does not refer to said Mortgage, and no assignment by Deed of said Mortgage or the vight there un-
der to the Complainant was made, but only of said second note-—submits that an adequate and complete remedy at Law
vested in Complainant, but not a present remedy in Equity, and prayed dismissal of the Bill for said assignad canse.

Admits non payment of said second note, but denies that under the Terms of said Mortgage and of the said covenant
of defeazance the legal estate vested in Complainants redeemable in Equity.  Admits adequate remedy in Law, and submits
that under said covenant the remedy of foreclosure or lien, (il such remedy of specific lien subsists) are postponed to the
maturity and non payment of the fourth of said notes to-wit: Ist of April 1861.  And therefore prayed dismissal of the
Bill.

Admits payment of first note. Denies the amplitude of the security.  Avers that if a specific lien as prayed be de-
creed, it would depreciate the security of the unmatured notes, and said then unsold Lands would not pay same. ‘That
and the more so as this suit thongh ostensibly for

same would operate inequitably on the holders of said unmatured notes
foreclosure is really for specific lien and sale, which remedy would defeat the equity of redemption under the Mortgage,
such remedy of specific lien being peremptory, and not redeemable as in ease of foreclosure suits.




States that Complainant at the then present August Term, 1859, of Marion Circnit Court, obtained a judgment
at Law on said second note, the subject of this suit. Submits such multiplicity of suits and remedies is inequitable and op-
pressive. Denies combination and prays dismissal of Bill, &e.

"The cause was refered to the Master to take an account &c., who reported sixteen hundred and eleven dollars and
eighty-seven cents to be due on said 2nd note.

The cause came on for hearing at said August term 1859 on bill, answer and report of Master, and order proconfesso,
and Counsel having argued same. The Court decided that in case of default of defendant Vaxsaxt within 30 days to pay
said $1611,87 that the Master sell the Mortgaged premises subject to the amount due on said unmatured and unpaid notes,
and decreed such sale in the usual manner.

To which decree defendant Vaxsant excepted and prayed appeal which was granted onr terms, which terms are com-
plied with.

Defendant Vaxsant now brings this case into this Ceurt by appeal and assigns as canses of error.

HCERRRdPERSy W S Eda B B -l De

Ist. That the decree is erroneous in that it decrees foreclosure of said Mortagage and sale of all the Mortgaged premis-
es, while the bill prays specific lien and sale thereunder as to the 2ud note, of a specified portion of said premises subject
to said unmatured notes.  The decree and prayer of the bill are inconsistent. The Court overlooked the alternative char-
acter of prayer of bill and its inconsistency in such alternative prayer.

2nd.  The decree is erroncous. It is inquitable.

First. In assuming an equitable right to exist under a naked assignment of a note, which note does not on its face re-
fer to the Mortgage—and in the abscence of an assignment by deed as te said note of said Mortgage.

Second. That the remedy at Law being complete, and actually enforced as alleged in answer, no remedy in Equity
under the circumstances could enure.  The general rule of Equity strictly applying that where the remedy at law is complete
Equity will not interfere.

Third.  The Covenant of defeazance in its terms postpones the remedy of foreclosare to the payment of the whole
sum $3680, and does not on failure of payment of any part thereof covenant that the whole amount is due. "The remedy
by forclosure on nonpayment of part of same is not definite, but is uncertain, ambiguous and indifinite while the remedy by
foreclosure on non-payment of the whole to-wit : On Tst April 1861 is definite and clear.

Foarth. The decree compels sale for payment of part subject to the outstanding notes, while the holders of said notes
are not made parties to the bill, it concludes their rights without having them before the Court. A complete remedy can-
not be deereed under the bill.

Fifth. The bill should have been dismissed, for the reasons assigned in the answer and because the prayer is alterna-
tive, and specially prays specific lien under a general allegation of amplitude of security which was not proven though denied
and in abscence of the holder of said umnatm'od notes being made parties to protect their special interests, and answer such

S s s BASSETT & WILLARD, For Appellant.

general allegation.

Advocate Print, Salem, 1l
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