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Record.
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28-23-3

23-30-52

33-31

Supreme Court—Third Division.

VINCENT T. LQWE,
Tn

vs Error to Kankakee Circuit Court.

The People of the Stafe of Illinois,
“aCruY

ABSTRACT OF CASE.

Indictment for obstructing Highway lading from Vincennes in

the State of Indiana, to Chicago in the State of Illinois, at a place
near the point at which Sections 17, 18, 19 and 20 intersect in
Town 31, N. R. 14 E. in Kankakee Co., Ill. and was found in Cir-
cuit Court of said Co., Dec. Term, 1858.

Theve was travel near point of obstruction upon lands claimed by

Robert Hill on what was known as the * Chicago and Vincennes

State Road,” from the year 1832, to 1852 and work done on road,

There were mile stones ‘comméncing at a point of about 80 rods
South of point of obstruction and continuing at different places
South to the County of Edgar.

A bridge was built across the Kankakee river about 10 to 20
rods below the traveled route in 1843, which went out by a freshet
in 1849,

From time bridge went out until in 1851, there was a ferry on
the river, where bridge had been, which ferry was stopped and re-
moved on account of the travel having changed and gone by way
of a County road running East and West across road in dispute at
the place of obstruction, and leading down about 11 miles to Mo-
mence and from thence back unto road in dispute about a mile

-‘.

-

s"



26-32 North of River. : / ‘ (}7‘/\
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26
28-39-32

AN |

But the greater part of the travel diverged several miles South

" of point of obstruction and went West and North through Momence,

over a Bridge built at Momence.

There were two Sloughs between point of obstruction and River,
requiring bridges in order to be passable. One of the Bridge was
carried away by a freshet in 1852, the other Bridge was removed by
the Commissioners of Highwsys in 1853 to the same road 1% miles
North, on North side of the River betcause, the Commissioners
came to the conclusion that the public had abandoned the road, ta-
king the County Road down through Momence and the Road di-
verging from road in dispute several miles South and going through
Momence.

A Dam had been built across tne River at Momence, which flow-
ed back the water to the crossing of the road in question.

— ¢
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P 175, § 134
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P 189, § 200

Crosby va, Qipps,
19 111., 809-310

‘Champlin vs
Morgan
20 Iils. 183.
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The Road in dispute had been fenced across in different places
for a distance of three or four miles South of point of obstruction.

Obstruction was made in 1855, upon land occupied by the Plain-
tifl in error, by erecting a fence with a pair of bars at or near point
of intersection of Sect’s 17, 18, 19 and 20, Town 31 N. R. 14 B,
continued to this time.

Jury triﬂLVirdict of guilty. Motion for new trial and motion
in arrest of judgment, Fine $20 00 and costs. Judgment thereon
and order for the removal of obstruction.

PADDOCK, MURRAY & BONFIELD,
Atty’s for PI'ff in Error.

BRIETF.

«If any person shall obstruct or injure or cause to be obstructed
« or injured any public road or highway, &c.”

The foregoing is what is claimed to be the law of this alleged

oftence.

« No person shall be.prosecuted, tried or punished for any mis-
« Jemeanor or other indictable offence below the grade of felony,
¢« or for any fine or forfeiture under any penal Statute, unless the
¢ indictment &o., shall be found within one year and six months
“ from the time of committing the oflence or incurring the fine or

<« forfeiture.

Obstructing a Highway and continuing an obstruction are distinct

offences.

If the public cease to use a public road and adopt and acquire a
different line of travel they may be charged with an abandonment
of such road.

PADDOCK, MURRAY & BONFIELD,
Atty’s for PI'ff in Error.



POINTS.

1, The evidence shows that the offence was committed in 1855,
and not later than in 1856, therefore as the indictment was not
found until the 30th day of December, 1858, more then 18 months
had elapsed between the commission of the offence and the time of

finding the indictment.

9. The continuing of the obstruction isa distinct offence from
that charged in the indictment. A party may be charged in the
indictment for either obstructing or continuing such obstruction.—
But when indicted for one he cannot be convicted upon such indict-
ment of the other offence and the Circuit Court erred in considering
that if the obstruction continued to within 18 montbs of the time
of finding the indictment, that it was not barred by the Statute.

3. The'evidence shows that the road between the points of ob-
struction and the river was voluntarily abandoned by the public *
and a new road adopted and acquired in lieu thereof. The public
have an interest in the improvement of water courses which may
be of greater public importance than the loss of a road and they
may elect to suffer damage and inconvenience thereby, as well as
property holders and others having rights in or along such water
courses and may elect to acquiesce in the flowage of a ford tending
to impede and obstruct travel and seek new lines of travel instead
of removing or surmounting such flowage obstruction in order to
have the benefits of the improvement of such water courses, and if
they so elect to abandon the road, such abandonment is voluntary,
and if they acquire a new road in lieu thereof, it restores the old
road to the land owner and the question is a proper subject of ern-
quiry by the jury, and if so the 9th of the Peoples instructions and
the refusal to give the 3d of Defendants instructions were errone-

ous.

4. The indictment charges an obstruction of the Highway, but
does not allege in what the obstruction consisted of. It is true, it
says, that the Plaintiff in error built a fence across the highway,
which was an inconvenienee, but does not aver that the fence was
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an obstruction. It does not connect the fence with the obstruction
as the manner of it. It says that the fence was inconvenient to
pass, which it might be and not be an obstruction, as the Statute

contemplates that the act must not only be inconvenient to travel
ers but be an.obstruction to travel. The indictment is double.

5. The Court erred in holding that the prosecution in order to
establish the fact of the road’s being dedicated to the public by
Rodert ill, whom it was claimed owned the land over which the
road passed, night show that he (Hill) had possession of and claim-
ed title to such lands as evidence of ownership, instead of introdu-
cing documentary evidence of title in Hill.

6. They must show that the road exists in each and every part
from Vincennes to Chicago.

PADDOCK, MURRAY & BONFIELD,
Atty’s for PI'fl in Error.



Instructions on the Part of the People.

1st. The Court instructs the jury, that if they believe from the
evidence that a public highway has been obstructed by the Defend-
ant as charged in the indictment, then the law is for the People and
the jury should find the Defendant guilty.

9d. If the jury believe from the evidence that the Highway in
question was unintérruptedly used by the People for the period of
twenty years, then the jury will find the same a legal highway,
and if it has not been vacated pursuant to law, or voluntarily aban-
doned and the Defendant has obstructed the same, the jury should
find him guilty.

3d. If the jury believe from the evidence that other persons,
(than the defendant) obstructed the said highway, either before or
after the obstruction of the same by the said defendant, it is no
reason or excuse for the defendant to do the same, as every person
who obstructs a public highway is liable to indictment for so doing,

4th. The jury are further instructed that the time of the ob-
struction as laid in the indictment is not material and need not be
proved as laid in said indictment. That from the time of the com-
mencement of the obstruction until the same is removed, is one
continuous act of obstruction, and if the jury believe from the evi-
dence that the said obstruction has rendered the said highway or
road inconvenicnt to be passed or traveled by the public within 18
months from the finding of the indictment, then the jury will find

the defendant guilty.

5th. If the jury believe from the eyidence that a dam was built
across the river in the neighborhood of Hill’s ford, and that in con-
sequence of the building of said dam, the said highway or road
was rendered inconvenient or dangerous to be passed or traveled by
the public, then there was no reason or excuse for the defendant to
obstruct said highway.
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6th. If the jury believe from the evidence that Robert Hill while
in the possession and claiming to own the land on which the ob-.
struction in question was placed, dedicated said land as a public
highway, and the same was accepted and used by the public, and
that the defendant claims said land through and from said Robert
Hill, then the defendant is estopped from denying that the same is

not a public highway.

Tth. The jury are instructed that a road or highway may be le-
gally established by being used by the public and being recognize d
as a voad or highway by the proper authorities, and it is sufficient
evidence of such recognition by the public authorities to have it
worked on, or repaired, such as building bridges on river or sloughs
on the line of said road and when a road or highway is so establish-
ed with the express or implied assent of the owner of the land over
which said road or highway passes, then it is in law a public high-’
way, and if the jury believe from the evidence that the road in
question has been so established and assented to by the defendant
or his grantors, and that the defendant has afterwards obstructed

the said highway, then the jury will find him guilty.

8th. The jury are instructed that although a road may be unnec
essary, yet a private individual cannot obstruct it without the sanc-

tion of Ilaw.

9th. The jury are instructed that in order to show an abandon-
ment by the public of a road, it must be proved that the public had
voluntarily adopted another line of travel. And, if the jury be-
lieve that the public were found to adopt another line of travel by
“eason of a dam being built farther down the River, and thereby

setting back the water so that the public could not cross at the ac-

customed place, then that does not constitute an abandonment of the

road in law.

10th. The jury are further instructed that the public cannot be
charged with the abandonment of a road without showing that they
have acquired or adopted another in lieu of it.



Instructions Given on the Part of Defendant.

The jury are judges of the law and the facts in the case, and if
the jury. in view of the law and the facts, believe from the evidence
that the prosecution have failed to prove the road as laid in the
indictment, the law is for the defendant, and the jury shallfind
the Defendant not guilty.

If the jury do not find that a puble highway exists from Vin-
cennese, in the State of Indiana to Chicago, in the State of Illinois
and in each and every part thereof, then the law is for the Defen-
dant.

If the jury believe from the evidence that the public from 1852,
until the time of the alleged obstruction had ceased to use the al-
leged road, and the public had adopted another and different Iine of
travel, voluntarily acquiring the lawful right to use such other line
of travel, and by so doing had intended to abandon said alleged
road, then you will find the Defendant not guilty.

If the jury find that the offence of obstructing a public highway,
was committed by the defendant more than eighteen months before
the indictment was found against said defendant, the said offence is
barred, and you will bring in a verdict of not guilty. This is the
Jaw unless the jury find that the obstruction was continued by the
defendant up to within eighteen months, in which case it would not
be barred by the Statute.

To the giving of this instruction, the defendant then and there
excepted.

The burden of proving a highway, rests upon the formation, and
if they have failed to prove to you that there was such a public
highway leading from Vincennes to Chicago, then you will find th e
defendant not guilty.
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When the indictment charges the obstruction of a road leading
from one place to another place, it is incumbent for the prosecution
to prove that a road exists between those places, and if they fail to
make such proof, the prosecution fails to maintain their indictment.

In order to create a right of way by prescription, it must be
shown by proof that the road claimed by prescription, has been
used for twenty years uninteruptedly, adversely and continuously,
and that the owner of the land for twenty years has acquiesced in
such use, and if you find that said track was not used for twenty
years, as aforesaid, then you will find the defendant not guilty, so
far as a road by prescription. ;

Instruction Asked by Defendant and Refused by the
Court.

1st. The Court instructs the jury that a traveled road or track
across an open and unfenced, uncultivated prairie country, for
any length of time, where there is no legally surveyed or laid out
public highway, whether that term be twenty or more years, is not
evidence of dedication, or a public highway according to our law,
and, if the jury believe {rom the evidence that any road has been
shown to be such a road only as above set forth, then the law is
for the defendant.

9d. A a dedication to be binding must be voluntary, and if the
owner of land acquiesed in the public, using a road upon the amis-
taken supposition that a road legally existed, when in fact such road
did not legally exist, then such acquiescence does not amount to a
dedication.

\

3d. That while the public cannot be compelled to abandon a pub-
lic highway on account of obsiruction, Yet if they voluntarily
abandon such highway either on account of obstructions or other-
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wise and acquire the lawful right to another line of travel, then
such abandonment restores the rights to the owner of the lands to
occupy such highway.

7th. That the offence of obstructing a public highway is only a
misdemeanor,—s and unless an indictment is found for such of-
fence within eighteen months from the time of the commission of
the offence, it is barred by the Statute of limitations, and if the
jur-y find that the defendant committed such offence more thau 18
months before the finding of the indictment against him, then such
offénce is barred by the Statute of limitation, and you will find the

defendant not guilty.

Errors Assigned.

1. That the indictment is double and charges more than one of-
fence and does not show how the obstruction was caused or in what
it consisted, nor where the obstruction if any was committed, and
does not charge the fence with being an obstruction and is other-

wise insufficient.

9. Because it shows that the Court allowed incompetent evidence
to go to the jury and refused to allow competent evidence to go to
them.

3. Because it shows that the Court gave iostractions upon the
part of the People, as well as the 4¢h instruction on the part of the
Defendant that were contrary to the law.

4. Because it shows that the Court erred in refusing to give to
the jury the instructions on the part of the Defendant, marked re-
fused, and that the jury were misled by the instructious of the

Court.

5. Because it shows that the verdict of the jury was contrary to
the law and the evidence and should have been set aside by the
Court, and because the Court erred in not granting a new trial and
in overruling the motion in arrest of judgment, and because the
Court erred in refusing to quash the indictment.



.on divers days

ARGUMENT OF URI OSGOOD.

In addition to what Messrs. Paddock, Murray and Bondfeld
have presented by their points in the case, I desire to call the at-
tention of the Court particularly, First,—to the charges in the
indictment which are as follows: (page 5.) ¢ That Vincent T,
« Lowe late of said County of Kankakee, on the first day of June in
¢« the year of our Lord one thousand eight hundred and fifty-eight
« gt and within the County of Kankakee in the State of Illinois
« aforesaid and on divers days and times between that day and the
¢ taking of this inquisition, a public highway leading from Vincen-
« pes in the State of Indiana to Chicago in the State of Illinois, at a
«place mear the point at which sections seventeen, eighteen,
« nineteen and twenty come together in township thirty-one North,
« Range fourteen Hast ualawfully did obstruct, and then and there
«in, upon and across the said public highway did unlawfully build
« and erect a certain fence thereby rendering the said public high-
“ \ay inconvenient to pass, to the great damage ™ &e.

The indictment charges that on the 1st day of June, 1858, and
and times between that day and the taking of the
inquisition [Dec. 30, 1853, P. 4] the defendant below, unlawfully
did obstruct” the highway in said indictment described. How or
hat manner obstructed, is not alleged, but immediately follow-

in w
ing the indictment proceeds as follows : ““and then and there in,
“yupon and across the said public highway did unlawfully build and

« erect a certain fence, thereby rendering the said public highway in-

« convenient to pass, to the great damage” &c.

There is no allegation that the building of the fence constituted
the obstruction complained of, but that the building and erecting the
fence, ¢ thereby rendered the said public highway inconvenient to

pass ” &e.

Nothing is to be taken by intendment to sustain the indictment,
but it should clearly and distinctly, in unequivocal language charge

ané seb forth the crime or misdemeanor which the party indicted is
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called upon to answer and of what such crime or misdemeanor con-
sists. “ The indictment must state all the circumstances which
« constitute the definition of the offence in the act so as to bring
¢« the defendant precisely within it.” 17th Ills. 158 ; Cannady vs.

The People on P. 159. Charging that the road was obstructed
without stating how or in what manner it was obstructed is not
sufficient. The indictment is unquestionably bad and should have

been quashed.

5

Again. Even though the indictment were good, the proof was
insufficient to produce a conviction. The indictment describes the
road alleged to be obstructed as “a public highway leading from
« Vincennes in the State of Indiana to Chicago in the State of Ill-
inois.” This is a material allegation and the Prosecutor was oblig-
ed to prove it as laid in order to produce a conviction. The Su-
preme Court in the case of Martin vs the People, 23d IlI's 395,
which was a case on indictment for obstructing a high\vay, on page
396, uses the following language : * But the description of the road
“in the indictment was material and should have been proved as
laid.”

There was no proof showing the existence of a public highway
from Vincennes Ind. to Chicago Ill, David Lyunds (P 22) says—
« Knows of a public highway leading from Vincennes to Chicago.”
Father along on page 23 the same witness says—*" In 1840, came
“to this country ; saw mile stones as I travelled along. One ahout
«g quarter of a mile south of this point.” And further along on
same page 23 he says: ¢ I travelled it from Chicago to a little dis-
« tance beyond Tedas. Have seen mile stones on a fork of the
¢ Vermillion after the bridge was built.”

This was the strongest evidence given relative to the existence
of the road and is far from establishing a road from Vincennes In-
diana to Chicago, Ill. On cross examination the witness said, “I
did not help to lay out the road or set mile stones from V. to C.
(P 25) When I came into this country there were tracks all over
the prairie.” Other witnesses testified that they knew a road call-
ed the Vincennes and Chicago State Road, but there was no proof
establishing the road as described in the indictment. The failure to
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prove the existence of the road as laid was of itself sufficient to
defeat a conviction.

Aside from this the evidence shows that from about 1851 or 52
the road was entirely abandoned by the public. A dam had been
built across the Kankakee River below the crossing used in connex-
ion with the road in question. A bridge which had been built at
the crossing, went off in 1849. All the witnesses for the prosecu-
tion as well as for the defence, that testify upon this point agree,
and that after the bridge went off a ferry was kept up by VanKirk
one or two years, and then that was abandoned for the want of
travel and from that time the travel entirely ceased upon the road
and the road was fenced up at different places south of the point
where the alleged obstruction was placed.

Win. A Chatfield (at P 31) testified that the bridge went off in
Feb'y or March 2840 and that a ferry was established, that it was
bad crossing as there were two bad sloughs between the corners of
Sec’s 17, 18, 19 and 20 and the river, and that the bridges across
them were moved away and that without the bridges the road was
of no consequence. That the travel all diverged, from and after
the going down of ihe bridge, three or four miles south and went
by way of the toll bridge at Momence. That the ferry was stop-
ped for want of travel in about a year after it was established.

William Haslett testified (P. 31) that he was road commissioner,
and his attention was first called to the road in 1853. Next his
attention was called to it to vacate it. That there was a bridge on
one of the sloughs and the ('ommissioners came to the conclusion
that the public had abandoucd the road and: ordered thc bridge to
be removed and placed on the road a mile north of the river in 1853
That the traveling public abandoned the road in 1852 and went by

a diverging road, &e.

Vankirl: testified [P 33] that there had been no travel on the
road since 1852, and that by the advice of the neighbors he had
shut up the road across his premises for over six years, There
seems to be no disagreement of the witnesses for the prosecution
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or defence relative to the of abandonment from 62, and it ap-
pears to be unnecessary to pursue this branch of the case any
farther.

Again it appears from the evidence that the obstruction com
plained of, was placed in the road in 1855 or '56. No one of the
witnesses places it later than 1856. The indictment was found on
the 30th of Dec. 1858 considerably more than eighteen months af-
ter the road was obstructed. [P 5] This aside from any other ob-
jection is sufficient to reverse the judgment of the Circuit Court
and dismiss the suit. See Rev. S. 1845, P. 189, Sec. 200, Crim’l
Code after first period. “Nor shall any person be prosecuted, &c,
“for any misdemeanor or other indictable offence below the grade
“ of felony &c., unless the indictment, information or action shall
“be found or instituted within one year and six months from the
“time of committing the offence.”

The indictment was found under the 134 Sec. of the criminal
law. (See Rev. S. 1845, P. 175.) But in regard to the statute
of limitations; it makes no difference whether it was under the
134th Sec., or under the 16th Sec. of the Road Law (R. S, 1845,
P 482) The indictment is for obstructing, not for continuing an ob-
struction and the foregoing Statute bars the right to convict, unless
the indictment is found previous to the expiration of the eighteen
months from the time the road was obstructed. There are two of-
fences described in the said Sections 134 and 16—one is for ob-
structing and the other for confinuing an obstruction and a conviction
can only be had for the offence charged. In the case of Crosby vs
~ Gipps, 19 Il 309, the Court say in speaking of the two classes of
offences, on P 310, ¢ These are as mnch separate offences as if
« they were of entirely different characters, and relating to different
“ subjects.”

I desire to call the attention of the Court to the 1st, 4th, 6th,
7th, 9th and 10th instructions given on the trial for the People.

The 1st does not refer in any manner to the road specified in the
indictment, but refers to any road and.authorized the jury to find a
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verdict agaiust the defendant if they should find he had obstructed
any road.

As to the 4th; the indictment being for obstructing the road only
it was improper to instruct the jury that the obstruction was a con-
tinuous obstruction till removed. The continuation of an obstruc-
tion being of itself a separatex~distinct offence. 19 IlI's 310 as

above,

Sufficient has h2en set forth by Messrs., Paddock, Murray and
Bonfield relative to the Gth instruction.

~

The 7th tended to mislead the jury. The proof of using a high
way and of its being recognized by the public authorities is.not suf-
ficient evidence of recognition. Such user.and recoguition is only
prima-facie evidence of dedication and may be rebutted.

The 9th was given without refevence to the road alleged to have
been obstructed and without reference to the evidence given in the
case aad the jury were at liberty under it, to draw their conclusions
from any source of information they might have. In the case of
Erving vs Runkle, 20 Ill's 448, on P 464, the Court uses the fol-
lowing language : ¢ Juries should be permitted to believe nothing
« except that belief b" occasioned by the evidence and their minds
“should always be dlwt\,d to that only as their ground of belief.”
See also Coughlin vs 'l‘he People 18 Ill's 266; 20 Ill's 485, Galena
& Chicago R. R Co. vs Jacobs; 23 Ill's, 470 Matthews vs Hamilton
et al. In this last case the Court say in spcaking of an instruction
of this character, ¢ This instruction is objectionable in the first
“ place because it does not require the jury to found their belief of
“ the fact of agency on the evidence of the case. The jury may
“have had other reasons than the evidence adduced to conclude
“that Strong was Plaintiff’s agent and if so this instruction author-
« gzed them to at wpon them instead of the evidence. Before this in--
“struction was given it should have been so modified as to preclude
“the danger of misleading the jury in that respect.”

The 10th instruction is obnoxious to the same objection as the
9th.
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The 4th instruction given on the part of the Defendant below is
liable to the same objection as the 4th given on the part of the
prosecution and was excepted to by the defendant when given.

The Court erred also in refusing to give the instructions marked
1, 2, 3 and 7, on the part of Defendant below, (Pages 41-42)—

The one marked 7, was important to the Defendant and laid -down-
the law correctly.

It seems unnecessary to say more. The judgment below should
be reversed and the case dismissed.

TURI OSGOOD,
Att'y and Counsel for PI'ff in Error.
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