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THE PEOPLE OF THE STATE OF | IN THE SUPREME COURT,
ILLINOIS, | STATE OF ILLINOIS,
Ez-Relatione HENRY GROVE, &THIRD GRAND DIVISION.
vs. ' oN
THE BOARD OF SCHOOL INSPECT- i APPEAL FROM PEORIA.
ORS OF THE CITY OF PEORIA. |

ABSTRACT OF RECORD.

P2.1and2. QOn the 7th day of January, A. D. 1858, Henry Grove filed his petition in the
County Court of Peoria county for a mandamus to issue out of said Court against
the < Board of School Inspectors of the City of Peoria.”

Petition states that said Grove is a free white citizen of the United States, a
resident, householder, and taxpayer in said city, and has a child named Clara
Priscilla Grove, aged about 14 years, residing with him, whom he wishes to send
to and have instructed in the public schools in said city. 'Chat there are five large
school houses in said city, in each of which schools are taught under the control
of said Board. That the houses in the 2d and 3d districts of said city are most
convenient to petitioner, and there is room enough in them for his child, to the
school taught in one of which he claims the right to send her. That he hss de-
manded admittance for her into one of them and been refused by the Board. 'That
he knows of no valid reason why she should be excluded therefrom. Prayer of
petition: That a mandamus issue to the Board, requiring them to receive and

instruct said child in some one of the schools in said 2d or 3d districts.

.23 On filing which petition, said Court ordered that the defendants show cause on
the next day at 10 o’clock A. M. why the prayer of the petition should not be
granted, a copy of which order was served on the same day, by reading to A. P.
Bartlett, President, and John Smith, Secretary of said Board.

On the 8th day of January the defendants move to dismiss the said petition,

p. .3 4,5 upon affidavit filed, setting forth that the subject matter of the petition has been
already fully adjudicated in the Circuit Court of Peoria county. Which motion

= gé,élgl2lis overruled by the Court, and said Court thereupon orders that an alternative
writ of mandamus issue to said Board, returnable to the February term of said

Court, requiring said Board to receive said Clara into one of the schools of the

2d or 3d districts of said city, or show cause to the contrary, and that said writ be

served on Jacob Gale, Esq., Superintendent of Public Schools for said city.

e.e.s o n. January 14, 1858, alternative writ issued. Return thereto filed by said Gale



February 1st, 1858 : That he is not a member of said Board, nor a party defend-
P-P-T.8 ant to said suit. ‘That he has no control over said Board, nor authority to appear
and answer for them, and submitting that no proceeding can be had against him

therein.

February 2, 1858, order of Court directing an alias alternative writ to issue in
».%.said cause, and to be served on the President and Secretary of said Board.
Which said alias writ issued the same day and sets out: That it having been, on
the Tth day of January, 18583, represented to said Court that Henry Grove is a
citizen, &c., of said city of Peoria, and hath a child whom he has a right to have
received and instructed in one of the public schools in said city adjacent to his
residence. That said Board have laid off a school district in said city in which
there is no public school house or school within the city limits, and in which dis-
trict said Grove resides. That there are two public school houses in said eity—
one in district No. 2 and one in district No. 3—both of which are adjacent to the
residence of said Grove. That these are the only public school houses within
said city adjacent or convenient to him. That there is no sufficient reason why
said Clara should not be received and instructed in one of them, and that said
Board, without reasonable cause, refuse to admit her into either. Said writ then
commands said Board to admit said Clara into one or other of said schools, or
show cause to the contrary by the 5th of February instant.

February 5, 1858, defendants move to quash said alias writ,

lst. Because it is returnable within ten days.

f

! 2d. Because it should have been returnable to the next term of Court.
]

‘l 3d. Because it does not show the relator entitled to the relief sought.

J 4th. Beéause defendants are not required by law to receive said Clara into
-2 10114 the schools of either said 2d or 3d district.

l 6th. Because it does not appear that said relator has no other specific legal
' remedy.

|
_1
L

6th. For want of jinrisdiction.

7th. Said writ is otherwise informal and insufficient.

p.p. 2. 26, Which said motion is overruled by the Court, and defendants except and ask
17.18.

that their bill of exceptions may be signed and sealed by the Court, which is done.

S February 13th, 1858, defendants file their return to said alias alternative writ,



7 19445515

2
2

in substance as follows: That it is true said Henry Grove is a resident, &c., of
said city, and hath a child, whom, in common with other children in said city, and
on the same terms, &c., and not otherwise, he hath a right to send to and have in-
structed in some one of the public schools of said city, but deny his right to send
her to either of the schools in said 2d or 3d district, or to the relief claimed.
That said relator is not, nor was he when said writ issued, a resident of either of
said districts, and that by law and the regulations of the Board a resident of one
school district is not entitled against the consent of the Board to send his child to
the public schools of another district. That the residents of each school district
who apply in due season are entitled to have their children received and taught
in the public schools of the district where they respectively reside, and before
children from outside any such district are admitted into such school. That at
the time when, &c., all the public schools in said 2d and 3d districts were full to
overflowing with the children and pupils resident in said districts respectively;
and so that said Clara could not have been received into either without first turn-
ing out some one already admitted, and who had a prior and better right therein
than herself. Defendants admit that said Board refused to admit said Clara into
either of said schools; but deny that in so doing they acted without reasonable
cause. That said Board is by law vested with authority over the public schools
of said city; to make rules and regulations therefor; to lay off and district the city
for school purposes, and in their discretion to alter the same. That before the
grievance complained of they had districted said city, making six school districts,
which said districts, as then formed, still exist. That the relator resides within
district No. 5. That there is no school house nor any public school in said dis-
trict No. 5 within the corporate limits; but at the time when, &ec., there was,
and still is, a public school established and kept by the Board for said district,
upon the same terms, as to residents within the city, as other public schools of
said city, which school is kept in a house comfortable and commodious, and con-
venient to the residence of the relator, and all the inhabitants of said district B,
but is situate about 100 feet outside the city limits. That said house was built
before the organization of the Board, and said school established and still kept
therein at the request of all the people of said district except the relator; and that
to discontinue it would operate a hardship upon said inhabitants, as there is no
school house within the district, and said Board have not the means speedily to
erect a suitable one. That the location of said house a few feet outside of the
corporate limits is not of itself a legal impediment to establishing and keeping a
school therein by said Board. That the child of the relator might at all proper
times have been sent to and instructed in said school. That at the time when,
&c.,the relator was besides offered the privilege of sending said child 1o either of
the schools in the 4th and 6th districts in said city, said schools not being full, and
said board being willing to accommodate as far as in their power. Defendants
aver that the relator has not been prevented from sending his child to the public
schools of said city, as assumed in said writ; that he hath not sustained injury as
charged, &ec.



+

“;ZTf’-zéfi»]S?“’ On the 2d day of March, 1858, the relator filed his motion to quash said return,
and for a peremptory mandamus, for the reason that said return is uncertain, ar-
gumentative, irregular, non-issuable and insufficient. Which said motion was
sustained by the Court, and said return ordered to be quashed. Thereupon said
defendants moved for leave to amend their said return, which the Court refused
to grant, and then and there ordered that a peremptory writ of mandamus do issue
against said defendants, commanding them to receive said Clara Priscilla Grove
into the schools of said 2d or 3d districts and instruct her therein, and said Court
then and there rendered judgment against said defendants for costs. To all of

which said defendants excepted, and prayed an appeal to this Court.
2. Appellants assign the following errors upon said record :

1st. Error in overruling motion to dismiss petition herein, and in awamdmg an
alternative writ of mandamus thereon.

2d. In directing the service of said writ upon the Superintendent of Schools of
said eity.

3d. In directing an alias alternative writ to issue.

4th. In overruling motion to quash said alias writ.

5th. In sustaining motion to quash return and in quashing the same.
6th. In refusing leave to amend the return.

7th. In ordering a peremptory writ of mandamus to issue, and rendering judg-
ment against defendants for costs.

8th. Said judgments, orders and proceedings are against law, in contravention
of the just authority, powers and duties of appellants, and beyond the jurisdiction
of said Court.

JONA. K. COOPER, for JAppellants.
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STATE OF ILLINOIS, SCT.
IN THE SUPREME COURT AT OTTAWA.

THE BOARD OF SCHOOL INSPECTORS OF THE CITY OF PEORIA,

APPELLANTS,
YS.

THE PEOPLE OF THE STATE OF ILLINOIS EX-RELATIONE HENRY
GROVE,

APPELLEES.
MANDAMUS.

APPEAL FROM PEORIA COUNTY COURT.

JoinpEr 1N ERROR.—And hereupon come the said appellees, by Charles
C. Bonney their Attorney, and say that there is no error, either in the
record and proceedings aforesaid or in the rendition of the judgment afore-
said, and pray that the said Supreme Court here may proceed to examine
and consider as well the record and proceedings aforesaid as the matters
aforesaid above-assigned for error, and that the judgment aforesaid, in form
aforesaid given, may be in all things affirmed, and so forth.

CHARLES C. BONNEY,

Attorney for Appellees.

POINTS AND REFERENCES.

1. It is respectfully submitted that an alleged former adjudication can-
not be tried on a motion to dismiss: that a motion fo dismiss is irregular
and ought not to be entertained on the hearing of a rule to show cause why
an alternative mandamus should not be awarded; that the affidavit filed in
support of said motion is surprisingly insufficient to sustain even the insuf-
ficient cause alleged therein.

9. It is further submitted that in appearing and showing cause why an
alternative mandamus should not issue the appellants waived all objections



2

to the application for the writ, not then insisted upon by them, and ad-
mitted whatsoever they did not deny.

3. The Court had full power and authority to direct service of the writ
by delivery thereof to the Superintendent of Schools, and had the Court
awarded a peremptory writ upon such service and the return made by the
Superintendent, such award would not be erroneous.—Tapping on Manda-

mus, 331, and cases cited.

4. The power of the Court below to make the alternative writ returnable
within such time as it may prescribe, is unquestionable. It is necessarily
included in the power to award the writ, and is sustained by authority.—
Tapping, 329; Statute of Mandamus, Sec. 5.

b. Prima fucle, every citizen of Peoria is entitled by law and of right
to send his children to some school within the city, and convenient and ad-
jacent to his residence therein. Hence the right of the relator may be gen-
erally suggested, and every legal intendment is in its favor. It is only
when the writ is prayed apparently against common right, that the right of
the relator is bl'equired to be otherwise set forth.—Act of 1855, Laws of
1855, page 195; Act of 1857, Laws of 1857, page 231; poping on Man-
damus, pages 319, 321, 379, 380.

In this case, the relator suggests the general right. Avers that there
are but two schools in the city convenient or adjacent to his residence
therein, and that he is excluded from both by the inspectors; and prays a
mandamus to compel the Board to admit his child to one or the other of
those schools. Surely it cannot be contended that if the averments of the
writ be true. the relator is not entitled to the relief he seeks.

6. The Court can see from the face of the writ that mandamus is the
only-remedy which the relator can successfully invoke.

7. The jurisdiction of the Peoria County Court is clear.—Act of 1855;
Purple’s Statutes, 1259.

8. By taking leave to make return to the alternative writ, the Inspect-
ors admit its sufficiency and regularity, and undertake to set up matter of



0
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fact which in law shall be sufficient cause why a peremptory writ should
be denied: and they undertake so to plead such matter of fact that issues
may be formed thereon for trial.

9. There is no matter of fact alleged in said ‘return, which if true is a
sufficient denial of the right of the relator as set forth in the writ.—Tap-
ping, 358, 359, 371.

10. There is no matter of fact alleged in said return upon which a mate-
rial issue can be formed and tried.—Tapping on Mandamus, 348, 549, et

sey. 387.

11. The substance of the return is matter of opinion rather than matter
of fact. The Inspectors have returned their own conclusions, without set-
ting forth the facts on which their conclusions are founded; and they pray
the judgment of the Court, not upon the facts they allege, but upon the
opinions they entertain. For this among other reasons the return was

oo afr

properly quashed.—Tapping, 351, 362, 353, 356, 369, 372, 373, 37T.

12. Tt can hardly be seriously contended, that it was error for the Court
to refuse leave to amend the return made, especially when no particular

amendment was offered or suggested. Such leave must necessarily rest

wholly in the discretion of the Court.

13. The right and grievance of the relator being sufficiently shown by
the writ, and the return being in the language of the motion to quash, man-
ifestly uncertain, argumentative, irregular, non-issuable and insufficient, the
judgment for a peremptory mandamus is good and will not be reversed.

14. The statute expressly gives costs, and without the statute the suc-
cessful party would recover them.—Statute Mandamus; Tapping, 381.
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P.P. 1 and 2.

P.P.2 3,

IN THE SUPREME COURT,
STATE OF ILLINOIS,
THIRD GRAND DIVISION

)

|

|

VS. ? OoN

THE BOARD OF SCHOOL INSPECT- | APPEAL FROM PEORIA.

ORS OF THE Q TY OF PEORIA. |
4

L fepte#r yhat “Deve —

ABSTRACT OF RECORD.

On the 7th day of January, A. D. 1858, Henry Grove filed his petition in the
County Court of Peoria county for a mandamus to issue out of said Court against

the ¢ Board of School Inspectors of the City of Peoria.”

Petition states that said Grove is a free white citizen of the United States, a
resident, householder, and taxpayer in said city, and has a child named Clara
Priscilla Grove, aged about 14 years, residing with him, whom he wishes to send
to and have instructed in the public schools in said city. '[hat there are five large
school houses in said city, in each of which schools are taught under the control
of said Board. That the houses in the 2d and 3d districts of said city are most
convenient to petitioner, and there is room énough in them for his child, to the
school taught in one of which he claims the right to send her. That he has de-
manded admittance for her into one of them and been refused by the Board. That
he knows of no valid reason why she should be excluded therefrom. Prayer of
petition: That a mandamus issue to the Board, requiring them to receive and

instruct said child in some one of the schools in said 2d or 3d districts.

On filing which petition, said Court ordered that the defendants show cause on
the next day at 10 o’clock A. M. why the prayer of the petition should not be
granted, a copy of which order was served on the same day, by reading to A. P.
Bartlett, President, and John Smith, Secretary of said Board.

On the 8th day of January the defendants move to dismiss the said petition,

v.p.3,4 5 upon affidavit filed, setting forth that the subject matter of the petition has been

R P A 2
23, 24,

8

5 6

5Ts

already fully adjudicated in the Circuit Court of Peoria county. Which motion
is overruled by the Court, and said Court thereupon orders that an alternative
writ of mandamus issue to said Board, returnable to the February term of said
Court, requiring said Board to receive said Clara into one of the schools of the
2d or 3d distriets of said city, or show cause to the contrary, and that said writ be

served on Jacob Gale, Esq., Superintendent of Public Schools for said eity.

January 14, 1858, alternative writ issued. Return thereto filed by said Gale
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February lst, 1858: That he is not a member of said Board, nor a party defend-
P.P.7,8 ant to said suit. That he has no control over said Board, nor authority to appear
and answer for them, and submitting that no proceeding can be had against him

therein.

February 2, 1858, order of Court directing an alias alternative writ to issue in
p.%.said cause, and to be served on the President and Sebretary of said Board.
Which said alias writ issued the same day and sets out: That it having been, on
the Tth day of January, 1853, represented to said Court that Henry Grove is a
citizen, &ec., of said city of Peoria, and hath a child whom he has a right to have
received and instructed in one of the public schools in said city adjacent to his
residence. That said Board have laid off a school district in said city in which
there is no public school house or school within the city limits, and in which dis-
trict said Grove resides. That there are two public school houses in said city—
one in district No. 2 and one in district No. 3—both of which are adjacent to the
residence of said Grove. That these are the only public school houses within
said city adjacent or convenient to him. That there is no sufficient reason why
said Clara should not be received and instructed in one of them, and that said
Board, without reasonable cause, refuse to admit her into either. Said writ then
commands said Board to admit said Clara into one or other of said schools, or

show cause to the contrary by the 5th of February instant.

February 5, 1858, defendants move to quash said alias writ,

1st. Because it is returnable within ten days.
2d. Because it should have been returnable to the next term of Court.
3d. Because it does not show the relator entitled to the relief sought.

4th. Because defendants are not required by law to receive said Clara into
r.r.10,11.4 the schools of either said 2d or 3d district.

5th. Because it does mot appear that said relator has no other specific legal
remedy.

6th. For want of jurisdiction.

7th. Said writ is otherwise informal and insufficient.

o p 25 26, Which said motion is overruled by the Court, and defendants except and askX
17, 18.

that their bill of exceptions may be signed and sealed by the Court, which is done.

b haLtols  Pebruary 13th, 1858, defendants file their return to said alias alternative writ,
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in substance as follows: That it is true said Henry Grove is a resident, &e., of
said city, and hath a child, whom, in common with other children in said city, and
on the same terms, &c., and not otherwise, he hath a right to send to and have in-
structed in some one of the public schools of said city, but deny his right to send
her to either of the schools in said 2d or 3d district, or to the relief claimed.
That said relator is not, nor was he when said writ issued, a resident of either of
said districts, and that by law and the regulations of the Board a resident of one
school district is not entitled against the consent of the Board to send his child to
the pablic schools of another district. That the residents of each schiool district
who apply in due season are entitled to have their children received and taught
in the public schools of the district where they respectively reside, and before
children from outside any such district are admitted into such school. That at
the time when, &ec., all the public schools in said 2d and 3d distiicts were full to
overflowing with the children and pupils resident in said districts respectively;
and so that said Clara could not have been received into either without first turn-
ing out some one already admitted, and who had a prior and better right therein
than herself. Defendants admit that said Board refused to admit said Clara into
either of said schools; but deny that in so doing they acted without reasonable
cause. That said Board is by law vested with authority over the public schools
of said city; to make rules and regulations therefor; to lay off and district the city
for school purposes, and in their discretion to alter the same. That before the
grievancé complained of they had districted said city, making six school districts,
which said districts, as then formed, still exist. That the relator resides within
district No. 5. That there is no school house nor any public school in said dis-
trict No. 5 within the corporate limits; but at the time when, &c., there was,
and still is, a public school established and kept by the Board for said district,
upon the same terms, as to residents within the city, as other public schools of
said city, which school is kept in a house comfortable and commodious, and con-
venient to the residence of the relator, and all the inhabitants of said district B,
but is situate about 100 feet outside the city limits. That said house was built
before the organization of the Board, and said school established and still kept
therein at the request of all the people of said district except the relator; and that
to discontinue it would operate a hardship upon said inhabitants, as there is no
school house within the district, and said Board have not the means speedily to
erect a suitable one. That the location of said house a few feet outside of the
corporate limits is not of itself a legal impediment to establishing and keeping a
school therein by said Board. That the child of the relator might at all proper
times have been sent to and instructed in said school. That at the time when,
&c., the relator was besides offered the privilege of sending said child {o either of
the schools in the 4th and 6th districts in said city,said schools not being full, and
said board being willing to accommodate as far as in their power. Defendants
aver that the relator has not been prevented from sending his child to the public
schools of said city, as assumed in said writ ; that he hath not sustained injury as

charged, &ec.



P. P. 16, 26,
8.

27, 28, 18

+

On the 2d day of March, 1858, the relator filed his motion to quash said return,.
and for a peremptory mandamus, for the reason that said return is uncertain, ar-
gumentative, irregular, non-issuable and insufficient. Which said motion was
sustained by the Court, and said return ordered to be quashed. Thereupon said
defendants moved for leave to amend their said return, which the Court refused
to grant, and then and there ordered that a peremptory writ of mandamus do issue
against said defendants, commanding them to receive said Clara Priscilla Grove
into the schools of said 2d or 3d districts and instruct her therein, and said Court
then and there rendered judgment against said defendants for costs. To all of

which said defendants excepted, and prayed an appeal to this Court.
Appellants assign the following errors upon said record:

1st. Error in overruling motion to dismiss petition herein, and in awarding an

alternative writ of mandamus thereon.

2d. In directing the service of said writ upon the Superintendent of Schools of

said city.
3d. In directing an alias alternative writ to issue.
4th. Tn overruling motion to quash said alias writ.
5th. In sustaining motion to quash return and in quashing the same.
6th. In refusing leave to amend the return.

7th. In ordering a peremptory writ of mandamus to issue, and rendering judg-

ment against defendants for costs.

8th. Said judgments, orders and proceedings are against law, in contravention
of the just authority, powers and duties of appellants, and beyond the jurisdiction
of said Court.

JONA. K. COOPER, for JAppellants.
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HENRY GROVE o o T L
Plaintiff in E"rror, In the Supreme Court,

y P vs. 3 >
THE BOARD OF SCHOOL INSPECTORs, [ AT RIL TERM, 1858,

IN THE CITY OF PEORIA, S
Defendants in Error. dlaihoatet ol o

The Plaintiff in error sued out of the circuit court of Peoria County a
writ of certiorari, directed to the Board of School Inspectors of the City

of Peoria. The writ followed the Petition in substance.
The Petition was as follows:

To the Hon. Elihu N. Powell, Judge of the Circuit Court of Peoria Co.,
in the State of Illinois :—

Your Petitioner, Henry Grove, of the city and county of Peoria, and
State of Illinois, respectfully represents that he is now, and for the six
years last past has been a citizen, a resident, householder and tax-payer in
the said city of Peoria, that he is the owner of lots 21 & 22 in Ashael
Hale’s addition to the City of Peoria, in said city, with the improvements
thereon. That he has a family, consisting of a wife and two children, that
he, with his said family, has resided on said lots during the said six years
last past, that he and his said children are free white inhabitants of the
United States of America, and were all born within the United States.
That the eldest of his children, named Clara Priscilla Grove, is now over
twelve years of age, and less than fifteen years. That he desires to edu-
cate his said child, and claims the legal and moral right to send his child teo
the public schools in said city of Peoria. That said Clara Priscilla Grove
is also desirous and wishes to attend said public schools in said city of
Peoria, but is now and has been prevented and hindered from so doing by
the direction, order and action of the Board of School Inspectors in the

city of Peoria.

He further states, that to the best of his knowledge, information and
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d

belief, he knows of no legal, valid or moral objection to his said child
attending and receiving instruction in the public schools in said City of

Peoria.

He further states, that some months since, as he is informed and verily
believes, that the Board of School Inspectors in the City of Peoria, passed
an ovder, direction, resolve or decree, and spread the same on the maps,
plats and vecords of their proceedings, forbidding and prohibiting your pe-
titioner from sending his said child to the public schools in said City of
Peoria. That the name of your petitioner and of his said child is not pro-
bably mentioned in said order; but the premises in which your petitioner
resides, is marked on said record and map as being excluded from any and

all the several school districts in said city.

That your petitioner has sent his said child to one of the public schools
in said city, since the passage of said order, and requested admittance to
said public schools, in said city ; she was prohibited by the teachers, under

said order, from entering or receiving instruction in said school.

He further states, that he cannot state the precise terms of said order,
nor of the marks on their said maps or plats, but he states that said orders,
and the entry on said maps or plats so made by said Peoria School Inspec-
tors, is unjust, oppressive, illegal, tyrannical irregular and beyoud the juris-

diction of said Board of School Inspectors.

That in the adoption and passage of said order, said Board of School
Inspectors, as he verily believes, exceeded their lawful power and jurisdie-

tion, and thereby excluded his said child from said schools.

He further states, that so far as his knowledge extends, the law does
not provide for an appeal from said order, and he has no remedy to have
the same set aside, cancelled or reversed, except by the order of your
Honor to allow a writ of certiorar: to be issued in due form of law, directed
to said School Inspectors, directing and commanding them to certify and
bring the said record of their proceedings in that behalf, and their said

marks and lines on their said maps and plats, before the Honorable the
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Cireuit Court of Peoria County, that said order and entries may be reversed,

set aside, and wholly for naught esteemed; which he prays may be granted.
HENRY GROVE.
To this writ the Defendants made return.

1. That the Board had adopted a rule that a scholar residing in one dis-
trict, shall not attend a school in any other district, without authority from

the Superintendent.

9. That one Ira Smith, from the 5th district, had presented a petition
praying that the Board might maintain a school outside of the city limits,
for the accommodation of the scholars in the dth district, which was done,

the school established, and a teacher employed.

3. Giving boundaries of distriets, accompanied by a map with districts

and boundaries marked.

4. Showing that there is no school house in the 5th district, being the

district in which petitioner resides.

On the filing of the return, the petitioner entered a motion, That the
Court order, direct and decree that all the entries, marks, lines or records
made, rendered or placed by the Defendants on their records, books, maps,
or plats, prohibiting petitioner from sending his child to the ipublic schools
in said City of Peoria, be reverscd, set aside, cancelled and wholly for
naught esteemed. And that the Court vacate, reverse, set aside and can-

cel all orders, entries, marks or lines made by said Defendants in their re-

_cords, maps or plats, compelling him to send his child outside of the City

Timits.

9. The Court overruled the motion and dismissed the petition, and Plain-

tiff excepted.

The Plaintiff now assigns the following errors upon the record.

1. The 06111't erred in overruling the motion of the Plaintiff.

9. The Court erred in dismissing the Petition.

8. The Court should have sustained the motion made by Plaintiff’ below.
GROVE, m P. P.
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STATE OF ILLINOIS, sSCT.

I TEIE SUPREME COURT AT OTTAWA.

THE BOARD OF SCHOOL INSPECTORS OF THE CITY OF PEORIA,

APPELLANTS,

THE PEOPLE OF THE STATE OF ILLINOIS EX-RELATIONE HENRY
GROVE,

APPELLEES.
MANDAMUS.

APPEAL FROM PEORIA COUNTY COURT.

JompeRr 1v ErRROR.—And hereupon come the said appellees, by Charles
C. Bonney their Attorney, and say that there is no error, either in the
record and proceedings aforesaid or in the rendition of the judgment afore-
said, and pray that the said Supreme Court here may proceed to examine
and consider as well the record and proceedings aforesaid as the matters
aforesaid above-assigned for error, and that the judgment aforesaid, in form

aforesaid given, may be in all things affirmed, and so forth.

CHARLES C. BONNEY,

Attorney for Appellees.
POINTS AND REFERENCES.

1. Tt is respectfully submitted that an alleged former adjudication can-
ot be tried on a motion to dismiss: that a motion to dismiss is irregular
and ought not to be entertained on the hearing of a rule to show cause why
an alternative mandamug should not be awarded; that the affidavit filed in
support of said motion is surprisingly insufficient to sustain even the insuf-
ficient cause alleged therein.

i 9. Tt is further submitted that in appearing and showing cause why an
: ‘ alternative mandamus should not issue the appellants waived all ohjections
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to the application for the writ, not then insisted upon by them, and ad-
mitted whatsoever they did not deny.

3. The Court had full_ power and authority to direct service of the writ
by delivery thereof to the Superintendent of Schools, and had the Court
awarded a peremptory writ upon such service and the return made by the
Superintendent, such award would not be erroneous.—Tapping on Manda-

mus, 331, and cases cited.

4. The power of the Court below to make the alternative writ returnable
within such time as it may prescribe, is unquestionable. It is necessarily
included in the power to award the writ, and is sustained by authority.—
Tapping, 329; Statute of Mandamus, Sec. 5.

5. Prima fucie, every citizen of Peoria is entitled by law and of right
to send his children to some school within the city, and convenient and ad-
jacent to his residence thetein. Hence the right of the relator may be gen-
erally suggested, and every legal intendment is in its favor. It is only
when the writ is prayed apparently against common right, that the right of

the relator is required to be otherwise set forth—Act of 1855, Laws of

1855, page 195; Act of 1857, Laws of 1857, page 231; Tapping on Man-
damus, pages 319, 321, 379, 380.

In this case, the relator suggests the general right. Avers that there
are but two schools in the city convenient or adjacent to his residence
therein, and that he is excluded from both by the inspectors; and prays a
mandamus to compel the Board to admit his child to one or the other of
those schools. Surely it cannot be contended that if the averments of the
writ be true. the relator is not entitled to the relief he seeks.

6. The Court can see from the face of the writ that mandamus is the

only remedy which the relator can successfully invoke.

7. The jurisdiction of the Peoria County Court is clear.—Act of 1855;
Purple’s Statutes, 1259.

8. By taking leave to make return to the alternative writ, the Inspect-
ors admit its sufficiency and regularity, and undertake to set up matter of

| D S



fact which in law shall be sufficient cause why a peremptory writ should
be denied: and they undertake so to plead such matter of fact that issues
may be formed thereon for trial.

9. There is no matter of fact alleged in said return, which if true is a
sufficient denial of: the right of the relator as set forth in the writ.—Tap-
ping, 358, 359, 371.

10. There is no matter of fact alleged in said return upon which a mate-
vial issue can be formed and tried.—Tapping on Mandamus, 348, 549, et
sey. 387.

11. The substance of the return is matter of opinion rather than matter
of fact. The Inspectors have returned their own conclusions, without set-
ting forth the facts on which their conclusions are founded; and they pray
the judgment of the Court, not upon the facts they allege, but upon the
opinions they entertain. For this among other reasons the return was
properly quashedi—Tapping, 351, 352, 353, 356, 359, 372, 373, 377.

192. It can hardly be seriously contended, that it was error for the Court
to refuse leave to amend the return made, especially when no particular
amendment was offered or suggested. Such leave must necessarily rest
wholly in the discretion of the Court.

13. The right and grievance of the relator being sufficiently shown by
the writ, and the return being in the language of the motion to quash, man-
ifestly uncertain, argumentative, irvegular, non-issuable and insufficient, the

judgment for a peremptory mandamus is good and will not be reversed.

14. The statute expressly gives costs, and without the statute the suc-

~ cessful party would recover them.—Statute Mandamus; Tapping, 381.
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