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FREDERICK H. MANNY,
JESSE BLINN, : o
For the- f o s 5
FREDE{%’ICI{’ ‘i;e ](&)I ANNY, Appellant, Appeal from the Cirenit Court of Winnebago County.
Vs 2

CHARLES L. STOCKTON, Appellec.
ABSTRACT OF RECORD.

Assumpsit for money paid and advanced to the defendant.

Narr. filed June 5th, 1863, claiming that plaintiffs on the 80th of December, 1859, made their note for
fifteen hundred dollars payable to the defendant in three years from date, with interest at the rate
of ten per cent. per annum.

That on or ‘about the 24th of April; 1860, the plaintiffs paid to the defendant the sum of $108 76-100
to be applied in payment-on said note. :

And on the 21st of December, 1860, the plaintiffs paid on said note the sum of §225 00.

And on the same date $50 00.

And on the 7th day of January, 1862, the sum of $100 00.

And on the third of January, 1860, the sum of one hundred dollars.

That after the making of said payments and before the note became due, and without the said pay-
ments having been endorsed on said note, assigned said note to one Seth Marshall, and that said
Marshall became the owner and holder of said note without notice of said payments having been
made; and-thatin consequence thereof the said plaintiffs were compelled to and did pay to said
Marshall said note, none of said payments being by him allowed thereon.

Plea of general issue, with notice of defence under the same, filed Oct. 7, 1868.

Replication filed Oct, 7th, 1863.

Notice under general issue filed Oct 7, 1863 ; in substance that the defendant would shew in evidence
on the trial that whatever payments were made on the said note were made as interest voluntarliy
paid by the plaintiffs to the defendant, at the rate of fifteen per cent. per annum, and endorsed and
allowed as interest on the note.

September Term, October 18, 1863, Cause submitted to the Court for trial, and issue found for the
defendant. Whereupon the plaintiff moved the Court for a new trial; which motion, upon hearing
the argument of counsel, was overruled by the Conrt; which motion is set out in the bill of excep-
tions. The plaintiff thereupon prayed an appeal to the Supreme Court, which appeal was allowed,
upon the plaintiff entering into bonds in the sum of $200, with L. F. Warner as security.

Bond for appeal filed Nov. 10, 1863.

BILL OF EXCEPTIONS.

Martin Rockwell, a witness sworn on the part of the plaintiff, says that he knows all the parties; and
is here shewn the following note, marked A:

€« 31500, Rockford, 30 December, 1859. Three years after date we promise to pay to Charles
¢« L. Stockton or order, fifteen hundred dollars value received, with interest at ten per cent. per annum,

e y.
R « MANNY & BLINN.

; “ per STOCKTON.”
On which note is the following endorsements: ‘Received interest on the within note in full to
« December 30, 1860.”
Also, “Rec’d, Painsville, January 10th, 1862, interest on the within note in full up to June 10,
« 1861. CHARLES L. STOCKTON.”

Witness, after being shewn the note, testifies: 1 have seen the note. I saw it in December of 1861
or January of 1862, or during that winter, at F. H. Manny’s oftice, Rockford. C. L. Stockton had the
note there; at that time there was but one endorsement on the back of the note, and that was the ong
that shews received interest up to Dec. 30, 1860; the other endorsement now on the back was not
there. I both took the note and saw it.

There was a proposition av that time to take up this note and give some other bills receivable which
we held against Mrs. Manny.

The first time defiendant called at the office he claimed the interest had not been fully paid on the
note. He said the payments made on the note corresponded with the books of Manny with the ex-
ception of the charge of $108 76-100, and said that that that was paid and endorsed on a note previ-
ously given by Manny, Blinn & Co. to him, but then held by Colburt Huntington.
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That two hundred and twenty five dollars, and one hundred dollars, was the only payments that he
liad received on the note.

That the $225 payment was made promptly when due.

That the hundred dollars was received by him by mail a short time before he came here in January,
1862. That the reason he had not endorsed the hundred dollars was, he was coming here in a few days
and expected to get the whole interest due. He also stated that he had a verbal understanding at the
time that he was to have fifteen per cent. interest on the money in the note, instead of ten as called for
in the note.

The note was paid to Mr. . W. Taylor a short time after the note became due, he representing him-
self as the attorney in the collection of the same for Seth Marshall, of Ohio. We delayed the payment
ot ‘the same a short time to ascertain whether Mr. Marshall was the real owner of said note.—
After ascertaining the same, the note was paid in tfull, deducting the indorsements as they now
appear on the note. I was then acting as financial agent for Manny.

Witness also states that at the conversation reterred to by me with the defendant, he stated that the
two payments made on the note was made as interest at fifteen per cent., as was agreed upon.

Witness is here shown a note, mark B: ¢ 81500. Rockford, Ill, April 11, 1859. Three years af-
¢ ter date we promise to pay to the order of Charles L. Stockton fifteen hundred dollars, with interest at
“ten per cent. per annum, payable annually, value received.

“* MANNY BLINN & CO.
‘¢ Per H. SToCKTON, en. Agt.

“Due 11 & 14 April, ’62.”

On the back of which is the following indorsements: ‘Rec’d on the within five hundred and nine-
“teen_32-100 dollars, Dec. 30, 1859.”

Also, “Rec’d on the within note twenty-eight 83-100 dollars, April 81, 1863, ($28 338-100.) Paid
« Aug. 19, 1868.” :

Witness says: I have seen thesaid note B. Defendant proposed to give up note marked A and take
a note of Mary Manny in place of it, computing interest at ten per cent., and allow payments of $225 00
and $100 00; and the only thing that stocd in the way was that the payment of $108 76-100 was not
endorsed. The arrangement was finally concluded on the basis that we should write to Mr. Huntington,
the holder of the note B, and ascertain if the $108 76-100 was éndorsed on that note, and get a copy of
it, and if the endorsement of $108 76-100 was not upon that note, that it ought to be upon the note A,
and Mr. Stockton was o remain until we could hear from Huntington.

Witness further says: We did write, as T before stated, and got from Mr. Huntington what pur-
ported to be a copy of the note B, but there was no endorsement of the xmount of $108 *76-100, and the
agreement was not carried out.

H. W. Taylor sworn, says: I am an attorney at law. ¢ He was here shown note A referred to.”
And he says: I presume—I have no doubt—but that I collected the money of' F. H. Manny upon this
note. The note I received Dec. 30, 1862, from H. P. Stockton, to collect for Seth Marshall, of Pains
ville, Ohio, The back of the note was then as it is now. I collected the amount appearing to be due
upon it as it now appears, for Seth Marshall. I had eorresponded with Seth Marshall in regard to the
matter. I think I wrote him that Mr. Manny pretended to have a claim for usury against the note.

The plaintiff then offered and proposed to prove that the witness had, while acting as attorney in the
collection of said note A, requested said Marshall to state whether at the time of the purchase of the
said note A, he had any knowledge of any payments further than appeared upon the note, or whether
any usury had been paid thercon. And whether he, witness, did not send to and receive from said
Marshall a writing signed and sworn to by said Marshall, which he, witness, delivered up to Manny
with the note A when paid.

Which writing is as follows:

« State of Ohio, Lake County, ss. Seth Marshall, of said county,being first duly sworn on his oath,says
« that he is the owner and holder of a certain promissory note signed by Manny & Blinn, date Dec-
« 30, 1859, and papable three years after date to Charles L. Stockton or order, in the sum of fifteen
¢ hundred dollars, with interest at ten per cent. per annum, payable annually, and also of a certain
“ mortgage given by Jesse Blinn and wife to sccure the same, recorded in Book 31 of Mortgages, on
“ page 19,in the recorder’s office of Winnebago county,state of Illinois; that thesaid note and mortgage
“ were duly assigned to this affiant for a valuable consideration before the same became due and payable,
“On which, at the time the same were assigned to this affiant, was endorsed interest as paid to De-
« cember 30th, 1860, and also interest as paid to June 10th, 1861. And this affiant further says that
« gt the time he received said note and mortgage he had no knowledge of any equitable defence against
“ the same, or that usury had been paid upon the same, but he purchased the same bona fide, for a val-

«yable consideration, with the assurance that the said papers were all right, and would be paid at or near
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“auatuiley.  And iis aflant purchased tho note and mortgage expecting that the same would be paid
“ at er near maturity. S. MARSHALL.
¢ Subscribed and sworn to before me this

“14th day of January, A, D. 1863.

“I T. DOOLITTLE, Justice.of the. Peace.-  [Seal. W

To the proving of which defendant objected on the ground that statements of Marshall would not be
evidence in the cause against defendant. And the Conrt sustained the objection ; to which the plain.
tiff excepted ; which exception is allowed by the Court.

H. P. Stockton was then sworn on the part of the plaintiff; and says: “I am a brother of defend-
“ant. Am acquainted with his handwriting, Have seen him write ; and his signature on the back of
“note A, I have no doubt of its being his. Ido not recollect of giving the note A to Mr. Taylor for
“ collection for Marshall, but presume I did, for a few weeks before it fell due he wrote to me in re-

“gard to whether I thought it would be paid. He is an old acquaintance of mine, and he might have
‘“ sent me the note at that time.”

H. P. Stockton being then cross-examined, says in substance: I was general agent for Manny,
Blinn & Co., also Manny & Blinn, and F. H. Manny. That Manny & Blinn succeeded, Manny, Blinn
& Co., and F. H. Manny succeeded Manny & Blinn, That he was general financial agent for each of
said firms until the fall of 1862." That I made the note marked B for the firm of Manny, Blinn & Co.
for money loaned. My brother held the same until fall of that year. When I went east to raise mo.
ney for Manny & Blinn I suggested to my brother that he give me the first note, as that was secured
by mortgage, as I might raise money on it, and when I returned home I would send him another note
and mortgage for the same amount. He consented to do so, and we computed the interest on the first
note from April IT to Dece. 80, 1859, in amount the sum of $108 76-100, atten per cent. Ye then
turned over the note to me. This was all of that transaction. I was to send him another of date De.
cember the 30th, 1859. On my return I made the note marked A and dated it back to that date. It
was all done with the knowledge and concurrence of Manny & Blinn.

At the making it was agreed by all of them to pay interest at the rate of fifteen per cent.

The $108 76-100 was interest on the first note from April 11th to the time when interest was paid
on the first note and date of second note, Dec. 30. The reason I did not pay the $108 76-100 at the
time was that I was to send it on my return home; which I did.

On my receiving the note and mortgage marked B, 1 made the indorsement of $519 32-100 as now
appears. No money was paid the defendant or any oue else at the time. I was intending to reduce
the note so as to make the note and mortgage security to Colburt Huntington for $1000 00 and inter-
est at fifteen per cent. when the note should become due.

The $108 76-100 was paid to defendant as interest .on the first note from April 11th to Dec. 30th,
date of second note.

I sent my brother the $225 00 in the latter part of Dec., 1860; and also in Januery, 1862, 100 00.

The $225 00 was sent by me to pay interest on the note A for one year at fifteen per cent., and the
$100 00 was sent by me to apply on that as interest at fifteen per cent. I cannot state whether when
I sent the money T said anything about applying the money as interest at fifteen per cent.

That the endorsement of $519 32-100 was intended to reduce the said note so that the same be security
to said Huntington for $1000 00 and interest at fifteen per cent., and l};."lt it was so unless I made some
mistake. Ol il

The Court, after hearing the evidence and argument of counse],Wrd that the plaintiffs were not
entitled to recover, as they had shown no cause of action. /

The plaintiff then moved the court for a new trial; and assigned as reason,

1st. That the judgment was contrary to the law ;

2d. That the judgment of the Court was contrary to the evidence. -

3d. That the judgment of the Court was contrary to the law and the evidence. QoL

4th. That the Court should have allowed the money paid on the note A as a judgment of principal
and interest at ten per cent. and not as a payment of interest at fifteen per cent.

5th. That the Court refused to hear the testimony of H. W. Taylor whether he did not send to and
receive from one Marshall a paper signed and sworn to by said Marshall, which he (Taylor) delivered
up to said Manny with the note A when the note was paid by said Manny to said Taylor.

That the Court after hearing of said motion for a new trial, overrules the same, and enters Jjudgment
against the said plaintiff for no cause of action and the costs of suit; To the overruling of which mo-
tion and the rendition of said judgment, the said plaintiffs except, which is allowed by the Court.—
Thereupon the said plaintiffs pray an appeal to the Supreme Court, which is allowed by the Court.

And a bill of exceptions is signed and sealed by the Court.
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- ERRORS ASSIGNED. .

1st. That the Court erred in refusing to hear the testimony of H. W. Taylor, by whom the plaintiffs
' proposed to prove that he had, while acting as attorney for Seth Marshall in the collection of said note,
: sent to and received from said Marshall a writing signed and sworn to by said Marshall, and delivered

up to said Manny when the said note was paid by said Manny, a copy of which is set forth on page 18

’ of the Record. :

od. That the Court erred in overruling the motion of the plaintiff for a new trial, and in entering
judgment against the plaintiff.

3d. That the Court erred in not finding for the plaintiff the balance of the $225 00 and the $100 00
paid on said note A, after paying interest on said note A at ten per cent. up to June 10th, 1861.

4th. That the Court gave judgment of no cause of action, and costs against the plaintiffs ; whereas
the judgment of the Court should have been for the plaintiffs.

L. F. WALNER, Attorney for Appellant.
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_ERRORS ASSIGNED=

1st. That the Court erred in refusing to hear the testimony of H. W. Taylor, by whom the plaintiffs

proposed to prove

that he had, while acting as attorney

for Seth Marshall in the collection of said note,

gent to and received from said Marshall a writing signed and sworn to by said Marshall, and delivered

up to said Manny when the said note was p.aid by said Manny,

o the Record.
2d. That the Court erre
judgment against the plaintiff.

3d. That the Court erred in not fin

paid on said note A, after paying intereston said note A at
gave judgment of no cause of action, and costs against the

Ath. 'That the Court
the judgment of the Court should
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a copy of which is set forth on page 18

d in overruling the motion of the plaintiff for a new trial, and in entering

ding for the plaintiff the balance of the $225 00 and the $100 00
i ten per cent.up to June 10th, 1861.
plaintiffs ; whereas

been for the plaintifis. ;
L. F. WARNER, Attorney—for-Appeliant.
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Page 10

3u the Supreme Court. -

FREDERICK H. MANNY,
JESSE BLINN,
For the use of i
FREDERICK H. MANNY, Appellant, Appeal from the Circuit Court of Winnebago County.
Vs.
CHARLES L. STOCKTON, Appellee. %

ABSTRACT OF RECORD.

Assumpsit for money paid and advanced to the defendant.

Narr. filed June 5th, 1863, claiming that plaintiffs on the 80th of December, 1859, made their note for
fifteen hundred dollars payable to the defendant in three years from date, with interest at the rate
of ten per cent. per annum.

That on or about the 24th of April, 1860, the plaintifts paid to the defendant the sum of $108 76-100
to be applied in payment on said note.

And on the 21st of December, 1860, the plaintiffs paid on said note the sum of $225 00.

And on the same date $50 00.

And on the 7th day of January, 1862, the sum of $100 00.

And on the third of January, 1860, the sum of one hundred dollars.

That after the making of said payments and before the note became due, and without the said pay-
ments having been endorsed on said note, assigned said note to one Seth Marshall, and that said
Marshall became the owner and holder of said note without notice of said payments having been
made; and thatin consequence thereof the said plaintiffs were compelled to and did pay to said
Marshall said note, none of said payments being by him allowed thereon.

Plea of general issue, with notice of defence under the same, filed Oct. 7, 1868.

Replication filed Oct. 7th, 1863.

Notice under general issue filed Oct 7, 1863 ; in substance that the defendant would shew in evidence
on the trial that whatever payments were made on the said note were made as interest voluntarliy
paid by the plaintiffs to the defendant, at the rate of fifteen per cent. per annum, and endorsed and
allowed as interest on the note. ;

September Term, October 13, 1863, Cause submitted to the Court for trial, and issue found for the
defendant. Whereupon the plaintiff moved the Court for a new trial ; which motion, upon hearing
the argument of counsel, was overruled by the Conrt; which motion is set out in the bill of excep-
tions. The plaintiff therenpon prayed an appeal to the Supreme Court, which appeal was allowed,
upon the plaintiff entering into bonds in the sum of $200, with L. F. Warner as security.

Bond for appeal filed Nov. 10, 1863. .

BILL OF EXCEPTIONS.

Martin Rockwell, a witness sworn on the part of the plaintiff, says that he knows all the parties; and
is here shewn the following note, marked A:

€ $1500. Rockford, 80 December, 1859. Three years after date we promise to pay to Charles
« L. Stockton or order, fifteen hundred dollars value received, with interest at ten per cent. per annum,

¢ payable annually.
« MANNY & BLINN.

“ per STOCKTON.”
On which note is the following endorsements: Received interest on the within note in full to

« December 30, 1880.”
Also, “Rec’d, Painsville, January 10th, 1862, interest on the within note in full up to June 10,

1851 CHARLES L. STOCKTON.”

Witness, after being shewn the note, testifies : 1 have seen the note. I saw it in December of 1861
or January of 186z, or during that winter, at F. H. Manny’s oftice, Rockford. C. L. Stockton had the
note there; at that time there was but one endorsement on the back of the nate, and that was the one
that shews received interest up to Dec. 30, 1860; the other endorsement now on the back was not
there. I both took the note and saw it. ' . ;

There was a proposition at that time to take up this note and give some other bills receivable which
we held against Mrs. Manny.

The first time defiendant called at the office he claimed the interest had not been fully paid on the

note. He said the payments made on the note corresponded with the books of Manny with the ex-
ception of the charge of $108 %76-100, and said that that that was paid and endorsed on a note previ-
ously given by Manny, Blinn & Co.to him, but then held by Colburt Huntington.
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That two hundred and twenty five dollars, and one hundred dollars, was the only payments that he
had received on the note.

That the $225 payment was made promptly when due.

That the hundred dollars was received by him by mail a short time before he came here in January,
1862. That the reason he had not endorsed the hundred dollars was, he was coming here in a few days
and expected to get the whole interest due. He also stated that he had a verbal understanding at the
time that he was to have fifteen per cent. interest on the money in the note, instead of ten as called for
in the note.

The note was paid to Mr. H. W. Taylor a short time after the note became due, he representing him"
self as the attorney in the collection of the same for Seth Marshall, of Ohio. We delayed the payment
ot the same a short time to ascertain whether Mr. Marshall was the real owner of said note.—
After ascertaining the same, the note was paid in full, deducting the indorsements as they now
appearon the note. I was then acting as financial agent for Manny.

Witness also states that at the conversation referred to by me with the defendant, he stated that the
two payments made on the note was made as interest at fifteen per cent,, as was agreed upon.

Witness is here shown a note, mark B: “$1500. Rockford, Ill, April 11, 1859. Three years af-
“ ter date we promise to pay to the order of Charles L. Stockton fifteen hundred dollars, with interest at
¢ ten per cent. per annum, payable annually, value received.

“MANNY BLINN & CO.

‘‘Per H. STocETON, Gen. Agt.

“Due 11 & 14 April, ’62.”

On the back of which is the following indorsements: ‘Rec’d on the within five hundred and nine-
“teen 32-100 dollars, Dec. 30, 1859.”

Also, “Rec’d on the within note twenty-eight 83-100 dollars, April 31, 1863, ($28 33-100.) Paid
“ Aug. 19, 1863.” ;

Witness says: Ihaye seen thesaid note B. Defendant proposed to give up note marked A and take
a note of Mary Manny in place of it, computing interest at ten per cent., and allow payments of $225 00
and $100 00; and the only thing that stocd in the way was that the payment of $108 76-100 was not
endorsed. The arrangement was finally concluded on the basis that we should write to Mr. Huntington,
the holder of the note B, and ascertain if the $108 76-100 was endorsed on that note, and get a copy of
it, and if the endorsement of $108 76-100 was not upon that note, that it ought to be upon the note A,
and Mr. Stockton was to remain until we could hear from Huntington.

Witness further says: We did write, as T before stated, and got from Mr. Huntington what pur-

ported to be a copy of'the note B, but there was no endorsement of the amount of $108 76-100, and the

agreement was not carried out.

H. W. Taylor sworn, says: I am an attorney at law. ¢ He was here shown note A referred to.”
And he says: I presume—I have no doubt—but that I collected the money of F. H. Manny upon this
note. The note I received Dec. 30, 1862, from II. P. Stockton, to collect for Seth Marshall, of Pains
ville, Ohio, The back of the note was then as it is now. I collected the amount appearing to be due
upon it as it now appears, for Seth Marshall. I had corresponded with Seth Marshall in regard to the
matter. I think I wrote him that Mr. Manny pretended to have a claim for usury against the note.

The plaintiff then offered and proposed to prove that the witness had while acting as attorney in the
collection of said note A, requested said Marshall to state whether at the time ot the purchase of the
said note A, he had any knowledge of any payments further than nppeure‘a upon the note, or whetb-er
any usury had been paid thercon. And whether he, witness, did n'o.?end to nfrd receive from said

Marshall a writing signed and sworn to by said Marshall, which he, witness, delivered up to Manny
with the note A when paid.

‘Which writing is as follows:

¢ State of Ohio, Lake County, ss. Seth Marshall, of said county,being first duly sworn on his oath,says
“ that he is the owner and holder of a certain promissory note signed by Manny & Blinn, date Dec-

€ 30, 1859, and papable three years after date to Charles L. Stockton or order, in the sum of fifteen
¢ hundred dollars, with interest at ten per cent. per annum, payable annually, and also of a certain
“ mortgage given by Jesse Blinn and wife to secure the same, recorded in Bo.ok 31 of Mortgages, on
“ page 19,in the recorder’s office of Winnebago county,state of Illinois; that thesaid note and mortgage
“were duly assigned to this affiant for a valuable consideration before the same became due am.i payable.
“ On which, at the time the same were assigned to this affiant, was endorsed interest as paid to De-
% cember 30th, 1860, and also interest as paid to June 10th, 1861. And this affiant further says that
# at the time he received said note and mortgage he had no knowledge of any equitable defence against
“ the same, or that usury had been paid upon the same, but he purchased the same bona fide, for a val-
“nable consideration, with the assurance that the said papers were all right, and would be paid at or near

e ———————————————————
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“maturity. And this affiant purchased the note and mortgage expecting that the same would be paid
“ at er near maturity. S. MARSHALL.
¢ Subscribed and sworn to before me this
¢ 14th day of January, A. D. 1863.
“I. T. DOOLITTLE, Justice of the Peace. [Seal.]”

To the proving of which defendant objected on the ground that statements of Marshall would not be
evidence in the cause against defendant. And the Conrt sustained the objection; to which the plain.
tiff excepted ; which exception is allowed by the Court.

H. P. Stockton was then sworn on the part of the plaintiff, and says: “I am a brother of defend-
“ant. Am acquainted with his handwriting, Have seen him write ; and his signature on the back of
“note A, I have no doubt of its being his. Ido not recollect of giving the note A to Mr. Taylor for
“ collection for Marshall, but presume I did, for a few weeks before it fell due he wrote to me in re-
“gard to whether I thought it would be paid. He is an old acquaintance of mine, and he might have
‘“ sent me the note at that time.”

H. P. Stockton being then cross-examined, says in substance: I was general agent for Manny,
Blinn & Co., also Manny & Blinn, and F. H. Manny. That Manny & Blinn succeeded, Manny, Blinn
& Co., and F. H. Manny succeeded Manny & Blinn, That he was general. financial agent for each of
said firms until the fall of 1862. That I made the note marked B for the firm of Manny, Blinn & Co.
for money loaned. My brother held the same until fall of that year. When I went east to raise mo.
ney for Manny & Blinn I suggested to my brother that he give me the first note, as that was secured
by mortgage, as I might raise money on it, and when I returned home I would send him another note
and mortgage for the same amount. He consented to do so, and we computed the interest on the first

note from April 11 to Dec. 30, 1859, in amount the sum of $108 76-100, at ten per cent. He then
turned over the note to me. This was all of that transaction. I was to send him another of date De.

cember the 30th, 1859. On my.return I made the note marked A and dated it back to that date. Tt
was all done with the knowledge and concurrence of Manny & Blinn.

At the making it was agreed by all of them to pay interest at the rate of fifteen per cent.

The $108 76-100 was interest on the first note from April 11th to the time when interest was paid
on the first note and dage of second note, Dec. 80. The reason I did not pay the $108 76-100 at the
time was that I was fo send it on my return home; which I did.

On my receiving the note and mortgage marked B, 1 made the indorsement of $519 32-100 as now
appears. No money was paid the defendant or any one else at the time. I was intending to reduce
the note so as to make the note and mortgage security to Colburt Huntington for $1000 00 and inter-
est at fifteen per cent. when the note should become due. .

The $108 76-100 was paid to defendant as interest on the first note from April 11th to Dec. 30th,
date of second note.

I sent my brother the $225 00 in the latter part of Dec., 1860 ; and also in Januery, 1862, $100 00.

The $225 00 was sent by me to pay interest on the note A for one year at fifteen per cent., and the
$100 00 was sent by me to apply on that as interest at fifteen per cent. I cannot state whether when
I sent the money I said anything about applying the money as interest at fifteen per cent.

That the endorsement of $519 32-100 was intended to reduce the said note so that the same be security
to said Huntington for $1000 00 and interest at fifteen per cent., and tkat it was so unless I made some
mistake. Y/,

The Court, after hearing the evidence and argument of counsel, dggreedthat the plaintiffs were not
entitled to recover, as they had shown no cause of action.

The plaintiff then moved the court for a new trial; and assigned as reason,

1st. That the judgment was contrary to the law ;

2d. That the judgment of the Court was contrary to the evidence.

3d. That the judgment of the Court was contrary to the law and the evidence. ). o ¢4 P 7

4th. That the Court should have allowed the money paid on the note A as a 3 of principal
and interest at ten per cent. and not as a payment of interest at fifteen per cent.

5th. That the Court refused to hear the testimony of H. W. Taylor whether he did not send to and
receive from one Marghall a paper signed and sworn to by said Marshall, which he (Taylor) delivered
up to said Manny with the note A when the note was paid by said Manny to said Taylor.

That the Court after hearing of said motion for a new trial, overrules the same, and enters judgment
against the said plaintiff for no cause of action and the costs of suit; To the overruling of which mo-
tion and the rendition of said judgment, the said plaintiffs except, which is allowed by the Court.—
Thereupon the said plaintiffs pray an appeal to the Supreme Court, which is allowed by the Court.

And a bill of exceptions is signed and sealed by the Court.
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'BRIEF AND POINTS

IN THE

SUPREME'GOURT

FREDERICK H. MANNY ]

BLINN,
Ve FOR UBE OF Appeal from Circuit Court

FREDERICK H. MANNY, | . o
' e Winnebago' County, lllinots.

vS.

CHARLES L. STOCKTON. |

The Appellant, by L. F WARNEB, hls Attorney, clmms ﬁrst- In both
brief and argument, that the judgment of'the Circuit Court should be reversed
in the above cause. :

For reasons, that the suit is brought to recover money paid as.usury, with-
out any: opportunity to defend the usury paid.. . . =

Tl);at,PDec 30, 1859, the Appellants made their note for fifteen hnndred
dollars, payable in three years:after-date, with interest at tenper.cent, l‘, "

That, Dec; 21st, 1860, the Appellants;paid $225: 00. Kog o sy

That in" January, 1862 8100 was pard on the said note, as interest to.T une '
10, 1861. G BEETF IRTE LT O S R

That néither of said’ psyments were endorsed upon the note:: : .n . .+

That béfore the:said ‘ioté became due the Appellee. assigned said note to,
ene Seth Mnrshall who had:no‘knowledge of the' payment of'$325 00, or any
other payments, further than that payment‘of interest:thereon to December 80th,

186074 %7 L : Ve 1 .
And payment; of mterest to- June&loth, 1861 in full, whlch Was. endorse
theréon. - * * e TaE e g

- That said Marsha}l was the leg'ﬂ owner and holder of smd note before
saatirity, and -as such “did and hadsamight:toy collect:awhat @ppearod to be. due
thereon, "deducting’; mterest: atiten per cents up to June 10t,h! 1891 as qndorsed -

——

~That'‘thé interest'due wupon faid-nope to June lO(’.h, 1861, was $215 66.
That thie ainount paid wag $325, le,a,vmgmbaluncev Qn-whmh Cu:cmt Court, should
have rendered judgmeiit of at least $109 34;-as maney paid. npon ¢ sard note an&
not by the Appellee endorsed thereon and rendered judgment for that amount.

‘That the Court should have permitted H. W. Taylor. to have. testified, in
the matter. of his correspondence with said Seth Marshall in regard to the mat-
‘ter, on' pages 2d. and:3d 6f Abstract;-and:pages.17:and.18-of Record. 75
' ” That ofi page 2d- of Abstract and 17 of Record,: Stockton agreed that Manqy
élrpuld write to Seth Huntmgton, holder of note B :a8. to whether. the $108 76
Was e enflorsed' upon that note, and agreed to. take:interest on said note at ten
per. cent. The only question remaining was whether the $108 76 was to be
allowed upon Baid note A. ¢ VI hEar 4w cngawocotys

The Appellant therefore claims:that-Seth Marshall was the leaal owner of
Baid note before mntunt,y, wmhout notice of any defense to.the same on the
part of Appellee.

The Appellee having pmd thereon bhe sum of one hundred and erght. dol-
“wiars.and fhirty-fonr eents, ($108 84) which ought and should have been endorsed
thereon, but wﬁwh was not, and which he has a right to recover baek.

That the same was not what-in law is to be regarded as a voluntary pay-
ment of usurious interest which a party. cannot redover back,.but a payment
upon said note, which after payment was assrgned without being endorsed
thereon to Seth Marshall. . x

The Appellant therefore claims that the law is that the same should be re-
paid to him in amount at least the sum of $108 34 for which amount the Court
below should have rendered judgment in favor of the Appellant.

That the balance paid on note A, after allowing interest up to June 10th,
1861, was not a voluntary payment, but such as by law the Appellants were
bound to pay. And being compelled to pay the same, can and have a right to
recover such amount from the Appellee as they were reqmred to pay more than
if the endorsements had been made on said note A, as in fact there were, Viz :

$226 Dec. 30, 1860.
$100 Jan. 10, 1862.

Whereas the endorsements were as interest up to June 10, 1861.

The Appellants therefore claim that the said judgment be reversed, and
oause remanded for a new trial. The said Cirouit Court having refused such
new trial.

L. F, WARNER, Att’y for Appellant.
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