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Supreme Court of the State of Illinois.

Joux H. Darr et al. 1
Appellants,
VS,

s. [
Joux Horx, Appellee. |
Grorare Pavson, for Appellants.

J.J. MoGinvea, for Appellee.

JOHN HORN, )
N,

JOHN IL DART o, . \

Cooxk County Courr or Common PruaAs.

Reprevin for five stacks of hay. The sheriff retuwrned the writ with the
indorsement that he had taken two and one-cighth stacks, the rest not found.

The declaration contained two counts.

The first, in the detinuit, for two and one-eighth stacks.

The second, in the detinet, for two and seven-eighths stacks,

The defendants, Dart, Sutherland & Gould, pleaded three pleas :

First, Property in Charles Horn.,

Second, Property in Martin Horn.

Tlird, Property in Charles and Martin Horn.

The defendant Lord, pleaded :

First, Non-detinuit and non-detinet.

Second, Property in Charles [Torn.

Issue was joined on all the above pleas; and the case was tried before WiLson,
Judge, and a jury, March 25th, 1857, in the absence of the defendant’s counsel,
when the following verdict was returned by the jury: “We, the jury, find the
* property replevied to be in the plaintiff, and assess the damages, by oceasion of
*the premises, to the sum of $405.00.”

On the 26th of March the defendants moved for a new trial, and in arrest of
judgment.  The motion was sustained for a new trial, and leave given to the plain-
tift’ to add a new count in trover, to his declaration.

The count was filed for two and seven-eighths stacks. The defendants plead
“not guilty,” on which issue was joined, and the case brought up for trial, June 18,
1857 when, after hearing the evidence, the plaintiff asked leave to withdraw a
Juror; which was allowed on condition of his paying all costs up to that time.

On the st of October, the case was tried by WiLsox, Judge, and a jury, when the
following verdict was given: “ We, the jury, find for the plaintiff’ on the first count,
*and the property replevied to be in the plaintiff'; and further find said defendants
= guilty under second count, and assess plaintifi’s damages herein at two hundred
*and eighty dollars.”

The defendents then moved for a new trial and in arrest of judgment ; which
notion was overruled, and the defendants appealed. 7

The bond was filed and approved, and the following bill of exceptions taken by

the defendants *
Horx, /
s, [1'61./[60[/( with count in Trover.

Darr e, al.

The plaintift’ first offered in evidence a bill of sale from Charles and Martin
Horn, sons of the plaintiff, to the plaintiff; but, the plaintifi’s title being admitted
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for the purposes of this appeal, the said bill of sale can have no bearing upon the
questions before the court.

Martin Horn, a son of the plaintift, testified that he was not present when the
hay was sold, nor when it was levied on: but the defendant, Dart, the deputy sher-
iff; told his brother in his presence, that he had sold it. He went to the defendant,
Lord, and asked him if he had bought the hay, and Lord said e had nothing to do
with it.  Te saw men come with horses and wagons, and carry away hay from this
lot to the stable of Sutherland and Gould. He inquired for them at their stable ;
and a man who said his name was Sutherland or Gould, witness did not remember
which, came forward, and witness told him that no more of that hay must be taken
away, as it belonged to the plaintiff. e afterwards saw several loads taken and car-
ried to the same place. e was paid one dollar a day by the plaintiff for watching the
hay, and saw seven or cight loads in all, taken and carried to the stable of Suther-
land & Gould. There were five stacks, containing seventy or eighty tons.  When
the writ was served, there were about thirty or forty remaining, the rest having heen
taken away since he first saw said teams. [le cut the hay, and judged by his eve
had never weighed it. He made a demand on all the defendants as agent of the
plaintiff.,

On cross-examination he stated that he did not see the hay sold, nor did he
hear Lord bid on it. The hay was taken away in large loads; he should think aver-
aging over a ton each. Saw seven or eight loads taken. Hay was worth at that
time about ten dollars a ton, on the ground.

Charles Horn, a son of the plaintiff, testified that he thought there were about
sixty or seventy tons in the stacks, but was not a good judge.

Henry Lagerman testified that in his opinion the amount of hay taken was
about forty or fifty tons. Judged by comparing the amount remaining after they
had stopped hauling it away, with what was originally on the ground. Judged only
by sight.  Did not know the men who took it away, nor where they carried it.

The plaintiff here rested his case. The defendants then read the deposition of
John L. Heustis, who testified that he had been book-keeper for Sutherland & Gould
from November, 1856, to April, 1857. He knew about the hay said to belong to
the plaintiff. It was bought about the 16th of December, of Reynolds, Ely & Co.
Sutherland & Gould contracted with Reynolds, Ely & Co., through Lord, their agent,
for fitty tons of hay. The amount received by Sutherland & Gould was thirteen
tons and some hundreds, and no more. He could not state exactly without refering
to the books: but he was certain it was less than fourteen tons. He knew by the
weigh-bills, which were brought to him as book-keeper with each load, and he
examined each load as it came in.

Uross-examination: e knew of his own knowledge the amount of hay so
bought by Sutherland & Gould, and how many tons were brought into town by said
Sutherland & Gould. He did not draw any of it himself, but it was all drawn
under his direction and knowledge. It was his business to see to the getting of the
hay : and no hay could have been brought from the place from which the hay was
drawn, to Sutherland & Gould’s, without his knowledge. The hay was weighed,
and the weigh-bills of each load given him as the hay came in.

This was the whole evidence,

The court instructed the Jury that, =1t the jury believe, from the evidence,
“that the hay in question was the property of the plaintiff, they will find on the
“eount in replevin that the property was the property of the plaintitt.”

“1If the jury believe, from the evidence, that the plaintift’ was the owner of the
“hay in question at the time it was taken. as proved by the witnesses, the jury
*will find a verdiet for the plaintitt on the count in trover, for the hay so taken, at
“the value of the hay as proved by the evidence.”

To each of which instructions the defendants excepted.

The jury brought in a verdict for the plaintitf’ on both counts, and on the count
in trover assessed the damages at $280.00.
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The defendants then moved for a new trial, and in arrest of judgment,

1st. Because said verdict was against the law.

2d.  Because it was contrary to the evidence.

Joth motions were overruled, to which the defendants excepted, and prayed the
court to sign and seal this bill of exceptions, which was done of the February term,
for the September term, nune pro tune, by stipulation.

JOHN M. WILSON. [searL.]
BRIEF FOR APPELLANT.

First. Trover and replevin cannot be joined. The judgments are different,
and the pleadings are different. 1 Ch. PL 200, ¢t seq.; 11l St. Replevin, § 12.

Second.  There is no proot in trover against either Lord or Dart,

A mere sale is all that is proved as to Dart; and a mere sale is no evidence of
a conversion. 2 Gr. Ev. § 6425 Juckson v. Aunderson, 4 Taunt. 24.

The possession must be changed.  The possession would be changed in law by
alevy, but no levy is proved. Not one of the defendants is shown to have acted as
sheriff. 1 Ch. PL 154

There is even less evidence against Lord.  Sutherland & Gould contracted with
him as agent of Reynolds, Ely & Co., for fifty tons of hay. There is nothing to
show that he ever delivered possession, that he ever received the price, that he ever
had the hay under his control, that he ever saw it, or interfered in any way with the
plaintiff’s possession.

Merely “ contracting ™ to sell another’s goods is not enough to maintain trover.
Neither Dart nor Lord is liable for the acts of Sutherland & Gould. There is no
privity between them; no evidence that either Dart or Lord had any knowledge of
the taking, or of the plaintiff’s title at that tine.

No demand and refusal is proved as to either. 2 Gr. Ev. § 644,

Third. There is no evidence to charge Lord in replevin.

The declaration charges an unlawful detention; but as we have already scen,
no proof is offered.

If a taking is shown it must be an actual taking. 2 Gr. Ev. § 561.

And even if Lord is held liable for the acts of Sutherland & Gould, he is still
not liable in replevin.  Philpot v. Kelly, 4 N. and M. 611.

Fourth. No joint conversion is proved against all the defendants. 1 Ch. Pl
1025 1 Arch. N. P. 6073 Nicol v. Glennie, 1 M. and 8. 588,

The judgment is a unit, and if erroneous as to one, must be reversed as to all.
Brockman v. MeDonald, 16 111, 112,

Fifth. The damages were excessive.

Sizth.  The Judge in his instructions has decided questions which should have
been left to the jury, and to the evident prejudice of the defendants.

Grorar Pavsox, Counsel for Appellants.
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