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STATE OF ILLINOIS—IN THE GLUPREME COURT-PFIRST GRAND DE-
VISION —NOVEMBER TERM, 1859

Pags of PropLg,
Reeord, vs.

Bernarp H. Scuvier,

P10 #2  This action was based upon an indictment for murder found by the grand jury of Clinson
epunty at March term, 1869. And was tried at the August term, 1859. ~ And the de-
fnd™nt was found guilty of manslaughter by a jury, and sentenced to confinement, i the
penitentiary for eight years.

It was ordered by the Court that w billl of exceptions be signed in vacation and during
the term of the Cir. Court in Marion ¢o., where the same was signed by the Judge -of
said Cir. Court of Clinton coy,. . .- ; = D R e

134015 Pr. N, Halstead, for the people, testified that he is coroner of Clinton Co.. and ag
such, assisted by Dr. Klinekorte, made a Post mortem examination of the body of the
dec’d; that he found the corpse’in a coffin at the defad’nt’s house, and ordered it to he
laid on a lounge, so that an examination could be made of jt. Dr. Klinekorte called
his attention to a cut on the scalp down, and found a fracture running azross from the
left to the right temporal bones; found an ounce or 1 1-2 ozs coagulateld blood between
the scalp and bone.  He was not absolutely certain whether the fracture was caused by
a blow or a fall; it might have been done by a fall  There was a pile of rails on the
ground, and the dec’d may have fullen upon them and broken his craniem.  Withoat
hearsay he had no opinion in regard to the cause of the death.

‘ DBr Klinekorte was called to dec’d about 4 o’clock, 3d March, 1859; anl found him

51020 in w dying condition. 'The dec’d died about half an hiour after be first saw him. Calied

again on Friday the 4th and made a slight examination, and made pust mortem exami-
ation ou tha nex: day—Satuvday—and found the craniem fractured, and thinks the
fractures were the cause of his death.  Theve was a very slight contusion on the head;
could cover it wich the end of his thumb. The external wound or contusion could not
have produced death. There was concussion of he brain, and thinks eoncussion of the
brain will produce death  The defnd’it did not say anything about Theisings receiving
an injury; said he was we'l at mid-day and gt it at the fence.  The fracture must have
been produced by a blow from above, though it might have been  eaused by a fail on a
stone or angular piece of wood. It is customary when a person dies in the neighborhood
to bury the body on the following lay. Coagu'ation of blood may e in the brain from
various causes.
Gerhards Borchel, a German. was sworn and examined through an interpreter, being:

20 be 2+ unable to speak the Enalish.  Witness lived with Theising in his lifetime; saw him at
11 0%eP’k ou 8d March 1859, at. the fence, when Schieir was throwing down the fence;
it was Theising®s fenee; they were quaireling. I was half a 40 acre tract away from
thew; the fence was between them: [ could see Theising clearly; Schnier’s-wife, son and
another young man were there; Theising and Schnier were 4 or 5 feet apaxrt; they were
talking loud. I did not go rrom where I stood ti'l Lheising £8'1; T saw hinvfally Schnier
was standing closest to him 2t that time. They were on opposite sides of the fence fa-
¢ing each other; Theising fell backward; he was facing Schnier when he fell; I could not
see anything in Schoier’s hand; I saw both: Schnier and Theising when Theising fell.
Went to where they were in a few minutes; Schnier and Lis wife were holding Theising
up, and the blood was running out of his nose when I got there; Theising did not say a
word; he could not speak, and died about 5 o’clk on same day; I-did not see any wea-
pou; there were round about Theising pieces of rails; after Theising died [ was at the
fence; I saw a stake 5 or 6 feet long standing loose at the fence; Schuier had pushed
down 10 or 12 pannels of fence; I could see ~chnier pryi~g the fence over with a rail or

stake he had; did not see Schnier do anything with the stake but pry the fence with it.
W When 1 got to where they were | usked‘y\' iat was doing: then I said the last would be
P aes worse than the first.  Nchoier said the was rather hard he was sorry for it.
4 { The German word used was “schiag.”” which was rendered%tlw interpreter. )

Did not know the feelings between Schoier and Theising, except that they had some
quarsel about the fence. Theising threw a vail gver to Schnier’s side, where lLe wus
standing, but could not see whether he threw i¢ any-essee or 1ot *‘Ile had a rail in his
hand and was throwing it over and fell backwitds > When Theising threw the rail
they were standing face to face, and 1 heising fell back at the very instant he threw the.
rail; (the German word “‘schlag” means a fall as well as a blow;) Schnier was on his
own land; can’t say whether the rail thrown by 4 beising bit Schnier or any body else,

Here the prosecation offered to prove by the witness his understanding of the mean-

ing of the word schlag **as used by the defnd’nt;”? objection by defnd’nt which was.
overruled and exception to the allowing the statement to he made by the witness was ta-
ken, and also the sense in which he used the word “schlag’ in his testimony—objection
and exception, ;

28 to 30 The prosecution proved by IL. ughler that defnd’nt told bim he had struck Theising
on the arm, but did not think it would have hurt him so that he would die; defnd’nt
asked him to take some whisky, he took a drink and went off; this was at Schunier’s:
house; I did not see the dead body; 8chnier said it was of no use.

50 1032 The defnd’nt then offered to prove by a German, C. H. Githouse, that the German:
word *‘schlag” means a fall more frequently than a blow ; but the Court upon objection.
ruled the evidence imcompetent, and exception was taken,

. Vhe defnd’nt offered to prove by an expert in the German tongue, the meaning of the-
German word.“‘schlag,’ as used by the defod’nt when speaking to the witness Borchel,,
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" 5. Malijce muludﬁ% not only ancer, hdh’cd and 1r.hnge, but every other unlawful

which was ruled to be incempetent and exception taken.. Defnd’nt proved his good
character for peaceableness and for years past by a large number of witnesses.

The defnd’nt proved by one of the grand jurars who found the bill of mdlcfmn nt a
a true bill, that one Schutte who was a witness in the case before the said jury, ihat
Schnier had nothing in his hand during the time of the guarrel.

Wm. G. Burnside surveyed the lines between Schnier and Theising twice; Theising,
was present the last time as well as Schnier.

Hermann Schnier, son of defnd’nt, was present during the whole quarrel; saw Tlhei-
sing throw a rail at his father or himself with great force, and Theising fell as he threw;
but did oot see his rfather shrow at or in an{strike the dec’d. Theodore Schutte st: tteuAM?
that ’Io‘m his brother, wert away from the ountry the night before Schnier wanted him
a8 & witness, and sent him for the said John.

“he ( ourt. on the part of the people, inctructod the jury as follows:

. If the jury find the defod’nt not guilty, the form of your verdict will be, ¢“We the
un find the defnd’nt not guilty »

.1t the ]m‘v find the dmnd’% guilty of marder, the form of yeur verdict will be, ¢ We

the jury find the defod’ns guilty of murder iu ﬂ\L manner and fnrm as charged in the
idictment.”?
8. I the jury find the defnd’nt guilty of manslaughter, the form of the verdiet wiil
be, “Wa, the i jury. find the defna’at «'m] ty of manshnmt r,”” and fix the time of kis
coufinementin the peniteniiary at the term of not less than one year, and may extend to-
his nataral life.

} o which instruction the defnd™t thin f\;;l there excepted.

. Marder is the unlawful killing of » hurmu ] neme:m the peace of the people with mal-
ice aforethought, either express or implied by law.

unjustifiable motive. Malice is not confined to ill-will toward an imm*idua}, but is 10-
tended to denote an action ﬁomw from any wicked and corrupt motive—a thing a 1
with a wicked mind where the fact'has been attended with such circumstances.as evinc
plain indications of a heart regardles of social duty, and fatally bent on mischief. Hu 6
malice is implied from any deliberate or cruel act against another, however sudden, which
ghows an abandoned and malignant heart.

To which instructiors the (\‘hAi ut then and there excepted.

6. If the jury shall find from the evidence that the killing of Benedict Theising hes
been proved as charged; then any defence which the def udnt m nay rely npon in justifica
tion or excuse of the act, or to reduce the killing to the grade of mv&aumnm, itisi
cambent on the defnd ns s;xzisiactum‘y to est .rx.:l“,h such defence either ! by proof aris

out of the evidence produced against him. or by introducing proot in his own behalf;

i,

and if the defud’uvt has failed 1o establish sathmt'*mll\ any such defence, the kil
being proved, the verdict must be guilty of mprder.

Tu the giviug of the above instruction to the jury the defnd’nt then and there excopted.

The Court further instracts the 3 jury that when vne person kills another with a
(’u,mlw weapon, no words of repr oach or “(‘\tu{m however irritating or provoking, amount
to a considerable pmvocut:(m in law, and where one person unla“fuliv kills another by
strikiog him a blow. with, o deadly and dungerous weapon, where no considerable provo-

ation appears. or provocation ‘\ppawmly safficient to excite irresistable passion, the
law makes such kiiling murder.

To giving of which instruction the defnd’nt then and there excepted.

8. 'The Coars instructs the jury thatif without adeqdate provocation, and without such
provocation as isapparently s Uf'hf-mu to excite urow]sb.blc pds ion, a person strikes an-
vther with & deadly weapon likely to occasion death, altho” he bad 1o previous malic
against the party. yet be is to be presumed to Ll:,;w had such malice at the moment from
the circumsiances and is smi ty of murder.

Um defnd’nt excepted then and there to the giv ing of the above instruction.

9. The law presumes that a person intends aH Yh(, natural probable and usual co

=

guences of liis acts; that when one person assails another violently with a dang ]
weapon likely to kill, not in self-defence, and not in a sudden heat of passion, caused.
Ly a provocation apparently sufficient to make the passiou irvesistible or involuntary,
and the life of the ¢ party thus assailed is actually destroyed in consequence, the legal avnd

natural presamption is, thas death or great bodily mjury was, intended, in w hich case
the law mmlm‘« malice, aml such, l\l‘h‘l" would be marq

10. If the jury believe from fhe ¢ evidence that the defnd’nt was in the commission
an unlawful act against the property of Benedict Theising at the time of the diffic
between the prisoner and Theising, which termicated in said T Theising’s death, and.th:
Sdld difficulty was by defnd’nt’s procurement, and that during said dlﬂxgulty defnd’h

rruck said lhelamﬂ with a deadly weapon inflicting injuries upon said Theising as
Lharved then it must appe'n either that defnd’nt in good faith declined any forther dif--
fic utt) with Theis sing, or tﬁat said blow,.1f yon. beli ieve it was iglicted by defnd'nt, was
inflicied in necessary self-defence, or in defence of his wife or son, and if sach does.
wot appear, then the verdict shoutd be guilty of murder

To the giving of the above instruction the defnd’nt then and there excepted.

11. Ifthe jury believe from the evidence that on or about the 8d day of March
in the eounty of Clinton, the defnd’nt and dec’d met at a certain fence, and a  quarr
ensued between them, (md that defnd’nr then and there struck dee’d a blow on th e hea
with a dangerous and deadly weapon, as charged, without any considerable prove cation
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or such provocation as was apparently sufficient to excite sudden or irresistible passion,
and that on the same day dec’d, ftom the effects of said blow, so inflicted, died, then
the jury should find the defnd®nt guilty of murder.

51— 52 12. If afier a due and proper consideration of all the facts and circumstances in ev-
idence before you, you shall believe defnd’nt not guilty of murder, then you should con-
sider whether the defnd’nt is guilty of the erime of manslaughter; and 1f you shall be-
lieve from a view and consideration of all the facts and circumstances in evidence that
the defnd’nt is guilty of madslaughter. then you should so find, and fix by your verdict
the term for which he shall be cenfined in the penitentiary at any length of time not less
than one year nor than during his natural life,

To the giving of which instructions the defnd’nt then and theve excepted.

8233 13. Manslaughter is the unlawful killing of a human being without malice express or
implied, and without any mixture of deliberation whatever [t must be voluntary upon
a sudden heat of passion caused by a provocation apparently sufficient to makt the pas-
sion irresistible, or involuntary in the commission of an unlawtul act or a lawful act
without due caution or circumspection. In cases of voluntary manskavghter there must
be a serious and highly provoking injury inflicted upon the person killing, sufficient to
excite an irresistible passion in a reasonable persou, or an attempt by the person killed
to commit a serious personal injury ou the person killing, his wite or son. The killing
must be the result of that sudden violent impulse of passion suflicient to be irresistible,
For if there appears to have been an interval between the assault or provocation given
and the killing sufficient for the voice of reason and humanity to be heard, the killing
shull be attributed to deliberate revenge, auu punished as murder.

a3 14, Involuutary manslaughter consists in the killing of a hmman being without any
intent 0 to do, in the commission of an unlawful act, which might produce such a con-
sequence, in an unlawful manner, provided always where such an involuntary killing
shall happen 1 the commission of an unlawful act, which in its consequences naturally
terds to destroy the life of a human being. or is committed in the prosceution of a felo-
uious iutent, the offence sha'l be deemed and adjudged to be murder,

Lo the giving of the above instiuctiors to the Jury the defnd’nt then & there excepted.

52— 54 15. To extenuate the uplawful fillling or homozide from the crime of murder to man-
slaughter, two facts must cencur there must appear to be both provocation and passion.
Provocation without passion will sot extenuate, nor will passion merely without provo-
cation, reduce the unlawful killicy from murder to marsiaughler.

o4 16. No breach of a man’s word or promise, ne ivespass to his lands or goods, no af-
front by bare words or gestures, however false or malicious, and aggravated with the
most provoking cireumstances, wi'l free the party from the guilt of murder, when the
party killing males use of a deadly and dangerous weapon. or otherwise manifests ax
intention to kil or to do some great bodily harm; but the provocation which the law re-
quires and regards as suflicient to extenuate homicide from wurder to manslaughter must,
in general, be an ¢ssanlt upon the party killing. Tt must be an offer to efect violence
upon the party killing  Where one man attempts or offers to strike or beat another, and
that other shoald then without malice, and under the influence of passion, caused by the
provocation, strike a blow which results in the death of the assailant, the killing would
be mauslaughter, under sush circumstanecos.

5556 17. "The Court instructs the Juzy that the Jaw conciatively presuwines that every sane
man intends or contemplates the natiral and probable corsevuences of hus own acts, and
that therefore the intent to murder is conclusively inferred from the deliberate use of a

4 deadly weepon. o this ease 1t is the duty of the jury to consider all the facts and cir-

\7; cumstances in evidence before them, ard if from sucli considetation they are satisfied
beyond a reasonable doubt that the defnd’nt ualawluily killed Theising with a danger-
ous or deadly weapon, where ne consideralle provotation appeared for snch killing, the
defud’nl is guilty of murder. :

To the giving of which instruction the defod’nt then and there excepted.

56 18. That while the law recognizes the right of self-defence, where one party is as-
saulted by arother, and a'so recognizes the right of a father to interfere in defense of
his child. yet a bare fear of being assailed witl not Justify ote man in taking the life of

another. )
To the giving of the above instruction the defnd’nt then and there excepied
56-7-8 19 The wuo rule of law upon the prineiple of se't-defense of peison is this: Where

a man who, in the lawful pursuit of Ins business js attacked, and whero from the nature
of the attack there is reasonable ground to Lelieve there is a design to destroy hLis life
or to commit any felony upon his perfon. The Lilling of the assailant under cuch cir-
cumstances will be excusable or justifinble homicide, altho’® it should afterward appear
that no felony or real danger wes intended Upon this ruld of the law of self-defense,
before a party can be acquitted of the crime of murder or manslaiughter, where the evi-
dence proves u howmieide, the Juwry must be satisfied from the evidence, 1st, That the ac-
cused was attacked by the dec’d; or that his chiid, or wsfe, or servant, was attacked by
the dec’d.  8d, The attack must be made with a deadly weapon, or under such circum-
stances as were calculated to raise a reasonable apprehension of death, or of receiving
great bodily hurm. 3d, That the pariy killing killed the assailant in order to save his
own life, or that o f his child, wife or se1 vant, ox to prevent his own person, or that of
his child, wife or servant from receiving great bodily harm.  If the jury believe from
the evidence that the defnd’ns, his son, and John Schutte were engaged in removing a
fence erected by Theising, and that while hey were <o engaged the dec’d came up to
them and a quarrel ensued, and the dec’d man picked up a piece of rail and threw it
over to the opposite side of the fence. remarking that “you have got my fenee, here,
take the balance,” and did not attacd or assault, or attempt to commit any violence
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apon the person of the defnd’nt, nor upon the defnd’nt’s Sow-or-wife, and the circum-
stances attending the throwing over the fence of a rail, were not caleulated to induce a
reasonable and well grounded apprd.mmon that his life or person; or that of his son or
mie was in imminent danger of death or of great bodily harm at the hands of Theising.
Then you cannot acquit the defnd’nt on the grounds of justification.
’ Excepnon was made.

5854 20. The true test of self-defensc is, was the defnd’nt ov his son? or his wife? or his
servant attacked by the dec’d man in such a manner, and under such circumstances as
were calculated to raise in the defnd’nt’s mind a reasonable and well grounded belief

that he or his son, or his wife, or his servaut were in imminent danger of life, or of
great bodily harm?  The danger must be real, or apparent, imminent and pressing, and
u()f. muely imaginary or exxsmm‘ in machination; for nuless there be some ovvert (ut ap-

parently qndw:xtmg a design to take the life of the defnd’nt, or that of his son, wife or
servant, or to-do one or all of them great bodily harm, he was not justifiel in taking
the life \)f Benedict Theising. éh};uptmn )

58 21. If a man kill another “throngh mere cowardice or under circamstances which are
not in the opinion of the jury sufficient to induce a reasorable and well grounded belief
of imminent danger to life, or of great bodily harm, the law will not justify the party
killing. (Exeeption. )

5960 22.” But upon the ground of justifiable howmicide, or the 'nmmp es of self-defense, the

Court further charges yon that even although you shoald Lclieve that Theising attacked

the defnd’nt, or his son, still if you believe Cfrom the evidence in this case, the party as-

\/,\ sailed could have es capod his adver sary’s vengeance at the time of the attack without

the killing of Theising, the defence of justification or self-defense has failed, and the
defnd’nt cannot be acquitted upon the law of self-defence. (Exeeption.)

50 23. The Court further instructs you that if a man for the parpose of bringing anoth-
er into a qﬂudn*el provoke him so that an affray is commenced and the person causing the
quarrel is overmatched, and to save himsell from appareat danger he kills his adversary
he will be gnilty at least of the crime of manslaughter if not of murder.  Because the
necessity being of his own creutina, shall not operate in hix exense  (Exception. )

6) 24, That 1t\(m be'ieve from a view of all the evidence that Theising did not assault
the defnd’nt nor his son, nor his wife, tlea the rlu'wl nt caunot be ac\imtt :d on the
ground of self-defense.

"‘nc defod’nt requested the Cowrt to give the {\,Imwnw )rm'uc&',mns :

61 'llm. 10 homicide is murder unle» it be comitied with malice aforethonght which
mahcc aforeth onght is either express or implied. Malice mprem is where the kxllmn‘ 18
done by a person who before the Killing has threatened the dee’d with great bodily harm
and in like cases.  Malice implied is wiere the acoused person shoots into a erowd of
people and kills a human beiug in that way. and in all such cases which show the ae-
cused fatally bent on mischief in the prosecution of the fatal act, or where there is no

considerable provocasion by the party killed, or where all the circamstantes of the kill-
ing show an abandoned and malignant heart. (Given )

g6 2. Manslaw hter is the unfawfal kil bing of a human being withbout malice either ex-
press or implic Lk E is veluntary or iu volut tary. \uhmiaw upon a provocdmon appa-
vently sufiicient to exci te iiresistib'e passion, or involuntary in the doing of an unlawful
act, or a lawful act without dae cautiou or circumspection - (Ghven. )

& Malice will not be implied when the aet which produces death 15 common and usual
and not manifesily caleulated to produce deaths or great bodily harm  ¢Given.)

82 4. The Cowt instracts you th kLt it there be any other r reasonab'e hypothesis arising
out of the evidence given in this canse than that the defnd’nt unlaw tull v killed Thesing
the defnd’nt is entitled to the benefis of such bhypothesis and ought to be acquxtted.
((ﬂwn )

6263 5. You cannot find the defnd’nt guilty of unlawfully killing the dec’d Theising upon

a preponderauce of evidence, but you must he satisfiod beyoud a reasonable doubt from
h evidence given to you by \umcs,\() who have been sworn and cxamined in this cause,
that the def 1d’a., unlaw fully and fe'oniously killed and slew the said dec’d, othuwxw
you ought to find a verdict “of not guilty.  (Given,)

63 6. The Conrt instructs the ; jury That unless they believed from the evidence all the
material allegations i the indictment are proved, Leyond any reasonable doubs they
cmu’ht to find tho defnd’nt not guilty. ((ﬂ\’e \M,(

63 . The Court instructs the jury that the_y hafe edivineing proof of the gnilt of the

defmf > before the) can find him guilty; AN if there be .my reesonable hy potheqls con-
sistent wxflx the evidence ia the cause upon which he may be innocent, they. ought te
find him not guilty. [(hvcn]
63 — 64 8. The Court instructs the ;Ll) that it 1s not enough. that they believe from the evi-
' “dence that it is more probable that the defnd’nt killed the dec'd as charged in the in-
dictment, thull that Le died from some other cause; that they must be satisfied beyond
a reasonable doubt from ali the testimony that he is guilty as charged in the indictment
or clsc they ought not to find him guilty. [Given. ]
44 . The Court 1nstructs you that an assault is an un'awful attempt coupled with a
pruont ability to to commit a violent injury upon the person of another, and that if you
believe from the evidence in this eause that the dec’d assaulted the defnd’nt with a Tail
or stake, and that the defnd’nt thereupon kilied the de¢’d [here the Court inserted the
words ‘‘without malice,” ] under the honest belief [however errorecus] that he was in
imminent danger of losing his life or of receiving great bodily harm at the handsof the
dec’d, [here the Cout iuserted these words, ¢*and that he had not the opportunity of
retreat consistent with his persenal safety,”” ] you ought to find a verdict of not guilty.
[Given as modified ] : ;
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Exception to refusal o give, and to giving as modified. .

65 10. The Court instracts you that if you believe from the evidence that the dec’d,
Theising, struck with, or threw, & rail or stako at the defnd’'nt, Schnier, and within
the distance to strike with or hit by throwing, and that the defnd’nt, Schnier, threup-~
oa killed the dec’d (the Court here mserted the words “‘without malice,””) under the
honest belief, however erroneous it may have been, that he was in imminent danger

S (here the Court inserted the words ¢*a® the time’ ) of losing his life, or of receiving
great bodily harm from the striking or throwing as aforesaid (here the Court inserted
the words “‘and retrest was inconsistens with his personal safety’ ), then you ought
to find a verdict of not guilty, (Exception to refusal to give and to giving as modi-
fied.)

66 11. The Court instruess you that cvidencs must shaw that the death of Theising was
caased by 2 blow ss described in the indictment and proved by the evidence in the cause
and unless you believe from the evidence that the defnd'ng inflicted a blow on the head
of the dec’dand thereby kiiled him, your verdics shouid be not guilty. (Given.]

L 12. Io all eriminal cases and particalarly charges of murder or manslaughter.” then
the law presumes that the defnd’nt is innocent, and so the Jjury must regard him, un-
less it is clearly proved (bere the Court inserted these words *“in manner and form as
clarged inthe indictment” ) bevond all reasonsble doubt that hoe is guiity. (Exception
to refusal to give, and to gwing as mod

87 13. The Court instructs the jary that it they belicve from the evidence beyond a rea-

sonable doubs that the defn’at sirnci and killed the dee”i  Yer if the dec'd struck
#y o bit him with a rail or stake or any other missile, and was in striking or throwing

4 distance, and thereby (here the Conre inserted the words “and by such means™) pro-
e duced a veasonable and well ovound: icf in the mind of the defnd’nt that he was in

; imminent danger of receiving great bodily harm from the dec’s (here the Court insert-
ed the words *‘and that reireat was inconsistent with his personal safety”) then he was
Justitied under the law and must be Found not guilty,  [Exception to refusal to give,
and to giving as medified
63 14. Fhe Court instructs you that the confessions of a party are weak (here the Court
struck out the words “‘the weakest of all’”” and inserted the abeve words “are weak’)
evidence ueless made in open court, and with full knowledge of the use that is to he
made of them, [the court here inserted “‘or unless corrohorated by other evidence,™}
aud if you believe from the evidence that the defnd’t has made any casual statements in
relation to striking the dec’d, they are of the least weight as evidence in this cause, un-
less corroborated by independent evidence. [Lxception to refusal to give, and to giv-
ing as modified.
69 15. The ecourt chargos you that tho law of self-defense is applied to the domesticre-
lations such as hushand and wife, pareut and child, master and servant, and if you be-
} lieve from the evidence in this cause thas the dec’d, Theising. threw a rail at the wife or :
: son of the dernd’t, in such a way us to create in the mind of the def’dt an honest fear
~ [Bere the Court inserted the words **Lelief and” betweea the words honest and  fear]
$3 that either the wife or son was in imminent danger [here the Court inserted *“so immi-
uent that retreat was apparently inconcistent with personal safety”] of losing his or her
life by the hands of Theising, and that under the influence of thas fear, he immeiately

killed Theising, the killing was lawful and you ought to aceuit the defu’dt. [ Excep-
tion tu refusal to give, and to giving' as miodified ),

70 16. The Court instructed the Jury that they could nof weigh the evidence and fnd de-

: fud’nt guilty upon a preponderance of evidence.

TO 17, The Conrt vefused to give instruction 17, and wrote upon it ““refused because in-
cluded in No. 12.” ( Exception )

T 13. The Court instructs you that yon are the judges of the law and the facts of this
cause, and that you are not bound by toe opiuion of this Court as to what the law is.

(Refused. ) (Exception )
=72 19th, 20th, and 21st instructions given as prayed for. :
Verdict as al ove stated: wotion for a new trial for the following reasons : 1st, Because
#8—T4 the verdict is contrary to the law. 2d. Becwuse the verdict is contrary to the evidence.
3d, Because the verdset is contrary bolh ty the law and evidence.  4th, Because the
Court permitted the people to give to the jury improper evidence, and rejected proper
evidence offered by defud’nt, Because the court permitted Borchel, a witness for
the prosceution to state to the Jury his conclusion of the meaning of the German word
“*Nelilag’ as used by the defnd’nt in couversation with the witness in relation to the
death of the dec’d. ~ 6 Decuuse the caurt refused to allow the defnd’ns to prove by ex-
perts in the German language the tacanirg of the said German word. 7, Because the
court gave the jury improper instructions on the law of the case on the part of the peo-
ple. 8, Because the court refused proper instructions asked for by the defnd’nt. = 9,
Because the court made alteratizns and interlineations in the instruetions requested by
defnd'ut, and therehy destroyed or so obscured their meaning as to make them unin-
telligible. 10, The court misdirected the jury as to the form of their verdict. The
motion was overruled and exception taken.

%
/g’%“ Law of self-defence— Camphell vs. The

People 16" Tlls. 18, Wharton’s JZ el
law of Homicide 456. State vs Scotr, 4th Ikeswb 415, Grainger vs. tho—

Srate, & Yerger 461; Monroe vs. State 5, Georgia B 89

The jury"aiacjudges of law and facts— Black Statutes 408. Wharton’s
Criminal Law 998 —1000—1—7. Srate vs Soow, 6 Shepley 346. State vs
Crotean 28 Vermont 14 Hollen vs the State 5 Georgia B 441, Warren vs-

the State 4th Blackford 159. < /\?%
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