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Supreme Gowet of fhe State of  Fllingis.

THIRD GRAND DIVISION.

APBIL. TERDML, 4. B. 1861,

WALTER S. COVEL,
V8. Points and Brief for defendant in Error.
ADAM PHY. 2 :

The demurer to the plea in abatement was properly sustained, because
informalities not constituting a defect in substance may be taken ad-
vantage of under a general demurrers to a plea in abatemeut.

16 of Ch. Prec. P. 18, N. “£”

Loyd vs. Williams, 2 M. & Sel. 448

; 19 Wend. - 216,
1st Ch. P. 404
2 Ld. Raymonds, 1015
Mantz vs. Hently, 2d 1. & M. 308
Clifton vs. Jones, 1 Mass. 495
Hard vs. Turk, 15 Alab. Rep. 675

Humphrey vs. Whitney, 7 Alab. Rep. 30
Hazzard vs. Haskell, 7 Maine (14 Shep.) 549°
Lawton vs. Roberts, 20 Oerm, (5 Washb.) 286

ist. Pleas in abatement must be signed by Counsel. This plea 18 not.
1st Ch. Prts, N. “a” on P, 17,
Holloway et als. vs, Freeman, 22 [lls. 197



2d. A Plea in abatement must truly specify the parties to the suit,
This does not. '
Holloway et al, vs, Freeman, 22 Ills. 197
Tidds Practice P, 639 and 640.

Here in this case the suit is entitled,
Adam Phy, 1\

Vs, |
Walter S, Covel, F, G. Bradley, Ransom L. Davis, L
Vine A, Watkins, Alonzo Palmer, G. W. Campbell,
Ebenezer F, Pickett, and Levi Mead.

The plea in abatement is signed by defendant Mead as “ Levi D
Mead,” by defendant Covel as “ W. S, Covel,” by defendant Palmer as
“A. C. Palmer,” by defendant Watkins as “ V. A. Watkins,” and by de-
fendant Davis as “R, L. Davis;” non constat that they are Levi Mead,
Walter S, Covel, Alonzo Palmer, Ransom L. Davis, and Vine A. Wat-
kins. In the body of the plea in abatement the defendant Mead is dis-
cribed as Levi G. Mead.

3d The plea of abatement must pray judgment, either of the writ or
declaration, or both. This plea does neither,
Hazard vs. Haskell, Maine, 14 Shepp. 549,

4th. The plea must aver that some other Court has jurisdiction.
This plea does not.
Rea vs. Hayden, 3 Mass, 24
Lawrence vs. Smith, 5 Mass. 362,
Jones vs, Winchester, 6 N, Hamp. 497.



5th. The plea is argumentative.

6th. The plea is no defence on its face, because the Court of Common
Pleas of the City of Aurora is a court of Superior general Jurisdiction
at Common Law, and as such has the right to send its process to any
- County of the State, were it not restricted to the limits of the County
of Kane by the 2d Section of the Practice act.

It is not a Court of inferior limited Jurisdiction in the Common Law
sense of the term, but an inferior Court, to ‘the Supreme Court of the
State of Illinois, and limited in its jurisdiction in local action only to the
limits of the City of Aurora without reference to transitory actions.

Heirs of Longworth vs. Baker, 23 Ills. P. 489

.

The Court being restricted from sending its process beyond the limits
of the County of Kane, by the second section of the Practice act except
in certain cases it remains to be seen whether it is restricted to the city
limits.

The jurisdiction of superior Courts can only be taken away by express
negative words of a statue, or by irresistible implication.
Murfree vs. Leeper, 1 Overt 1.

- Burgenhofeir vs. Martin, 3 Yeates, 479
Overseers &c. vs. Smith, 2 Serg. & Rawle, 363
Commonwealth vs. White, S Pick. 453

* vs. McCloskey, 2 Rawle, 369

There is no statue taking away the right to send a process fram the
Court of Common Pleas of the City of Aurora to the Sheriff of Kane
County in cases where the Court has jurisdiction of the subject matter,
and acquire jurisdiction of the defendants within the County of Kane
outside the city limits ; but on the contrary thereof, the act establishing
said Court provides that the process of said Court shall be directed to
the Sheriff of Xane County, and executed in the same manner as pro-
cess from the Circuit Court of said Kane County, &e.

Session Laws of 1857, P. 392.

By law Justices of the Peace are clected for each town, who have
jurisdiction all over the County, and Police Magistrates in the cities who
have jurisdiction over the whele of their respective Counties, and their
right to send process to any partof the County has never been uestioned,
although they are elected only by towns and cities. The right to send
process to the Sheriff of any County of the State is cotemporanious with
the establishing of the Court of Common Pleas of said City of Aurora,
and that right can only be restricted by express statuary enactments, or
irreprosdible implication.



The request of defendants counsel to be allowed to have a verdict
from the jury of acquittal as to the defendant Davis, Watkins, Camp-
bell, and Picket, that they might be used as witnesses, is informal and in-
sufficient.

Ist. It is not for the Court to say to the Jury, they must find a de-
fendant not guilty for want of evidence against him. 'L'he attorney for
defendant may have admitted the trespass in his opening, as in this.case,
and it is within the province of the jury to pass upon the sufficiency of
-such admission, and not the Court.

Error will not lie for refusing the motion; it is a matter resting in the
sound discretion of the Court.

Brotherton vs. Livingston, 3 Watts & Serg. 334
1 Vol. of Green on Evid, P. 461, N. 358,
Brister vs. People, 26th Ala. 109.

And that discretion is to be regulated, not merely by the tact, that
at the close of the plaintift’s case no evidence appears to affect them,
but by the probabilities whether any such will arvise before the whole
evidence in the cause closes. '

Sowell vs: Champion, 6 Al.& El: 407
White vs. Hill, 6 2 “ 487 & 491
Commonwealth. vs. East, 1 Cush. 189
Over vs. Blackstone. 8 Watts & Serg. 71
Prettyman vs. Dean Harringt, 494
Brown vs. Burnes, 8 Miss. ' 26

Vine vs. Anderson, 3 Carr & Payne 596
Carpenter vs Jones, 1 Wood & Walk. 198. N.
Sawyer vs, Merrill,. 10 Pickering, - 16



The general rule seems to be that one of several defendants is #ot en-
titled to a verdict separately from the rest at the close of the plaintiff’s
case, although the plaintiff has failed in proving the charge against him,
and therefore such defendant cannot be used as a witness for the other
defendants until the evidence for defendants, exclusive of the evidence
he may have to give is entirely finished. '

18Vl ofSEhEon v Iz 73

Emett vs, Butler, 7 Saunt,. 607
Wright vs. Paulin, 1 By. & Mo. 123
10 Wendell Rep. 393
Schemerhorn vs. Trips, 2 Caines, 108

In an action of trespass, with the general issue and plea of justifica-
tion, the plaintiff is at liberty if he thinks fit to reserve his evidence in
answer to defendant’s case until defendant’s case is closed.

4 Vol, 6 of Phill. on E., P. 250.

Here in this case the defendants who were asked to be acquitted had
justified the trespass by their plea of justification, and the plea was evi-
1 Pickering’s Rep. 1

dence against them.
15 Mass. & 48

Where defendants plead general issue and justification in an action of
trespass, the Court will not order an acquittal as to one, so that he may
be used as a witness, although no evideuce is against him at the close of
10 Wendell’s Rep. 393

plaintift’s case.
16 Johns. % 217



Iere in this case defendants Davis, Campbell, and Picket, jointly with
Watking, Palmer and Mead, justified the trespass, and under the rule laid
down in the above cases, they could not be acquitted at tne close of plain-
tiff’s case, if at all it must be at the close of defendant’s case, exclusive

of the evidence they may have to give.

The ordinance, the affidavit, warrant, and the return thereon was prop-
erly excluded from thejury.

1st. Because Covel had not given bonds as required by Statute ; and
2d. The ordinance and proceedings under the ordinance were void.

1st. Because it destroys property in liquors.
3 Kernan'’s Rep. pages 385 & 6, 396, 433.
6th Ind. Rep. P. 513 and 517.
20th Barb. Rep. 168.

9d. Because it destroys vested rights, by making no distinction be-
tween liquor acquired before or after the ordinance went into effect.

3 Kernan's Rep. 393

20 Barber’s 168

8d. Because it impairs the ob]igatioﬁ of contracts,
6th Ind. Rep., P. : 513

4th. Because the President and Trustees of Montgomery have no au-

thority to confer judicial authority and create new writs and judicial pro-
ceedings.

5th. Because the ordinance authorizes the issuing of a general war-
rant.



6th. Because it changes the common law ruleas to guilt and innocence.
3 Kern. R. 444, 5, 6, & 7, also, 893 and 394
20th Barb. R. 168
4th Hill, 145

7th. Because it prescribes what shall be evidence and what not.
8 Kern. Rep. 447

8th. Because they assume the province of the Court and Jury in

providing how much evidence it shall require to acquit a person charged
-with a violation of the ordinance.

3 Kern. Rep., P. 447

20th Barber’s 168

9th. Because it makes the return of the officer couclusive evidence,
. and does not even give the defendant a right to disprove the return.

10th. Because the President and Trustees have not the unlimited
power to declare what shall be a nuisance.
' 6 Ind. Rep. 514, sec 520 & 1 in particular,

11th, Because the right to say whatis a nuisance is a judicial act, and
not a legislative act.

The whole ordinance and the proceedings under it were void, because
they are in violation of the Constitution and the general law of theland,
and therefore properly excluded by the Court, and hence the instruc-
tions_of defendants, except the first one (which was given,) were not based
on evidence and properly refused by the Court.

CHARLES J. METZNER,
Attorney for Defendant in Krror.
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Supreme Cowet of fhe State of  Pllinois.

THIRD GRAND DIVISION.

APRIT. TEBM, &, B, 1861,

WALTER S. COVEL,
V8. g Points and Brief for defendant in Error.
ADAM PHY.

The demurer to the plea in abatement was properly sustained, because
informalities not constituting a defect in substance may be taken ad-
vantage of under a general demurrery to a plea in abatemeut.

16 of Ch. Prec. P. 18, N. “£”

Loyd vs. Williams, 2 M. & Sel. 448

19 Wend. 216.
1st Ch. P. 404
2 Ld. Raymonds, 1015
Mantz vs. Hently, 2d . & M. 308
Clifton vs. Jones, 1 Mass. 495
Hard vs. Turk, 15 Alab. Rep. 675

Humphrey vs. Whitney, 7 Alab. Rep. 30
Hazzard vs. Haskell, 7 Maine (14 Shep.y 549
Lawton vs. Roberts, 20 Oerm, (5 Washb.) 286

1st. Pleas in abatement must be signed by Counsel. This plea 1s not.
1st Ch. Prts, N. “a” on P, 17,
Holloway et als. vs, Freeman, 22 [ls, 197



2d. A Pleain abatement must truly specify the parties to the suit,
This does not.
Holloway et al, vs, Freeman, 22 ills. 197
Fidds Practice P, 639 and 640.

Here in this case the suit is entitled,
Adam Phy,

Vs. |
Walter S. Covel, ¥, G. Bradley, Ransom L. Davis, *
Vine A. Watl\lm Alonzo Palmer, G. W. Campbel] |
Ebenezer F, Plckett and Levi Mead.

The plea in abatement is signed by defendant Mead as “ Levi D.
Mead,” by defendant Covel as ¢ W S. Covel,” by defendant Palmer as
“ A. C. Palmer,” by defendant Watkins as “ V. A. Watkins,” and by de-
fendant Davis as “R, L. Davis;’ non constat that they are Levi Mead,
Walter S, Covel, Alonzo Palmer, Ransom L. Davis, and Vine A. Wat-
kins. In the body of the plea in abqtemeut the defendant Mead is dis-
cribed as Levi G. Mead.

- 3d The plea of abatement must pray judgment, either of the wuit or

declaration, or both, This plea does neither.
Hazard vs. Haskell, Maine, 14 Shepp. 549.

4th. The plea must aver that some other Conrt has jurisdiction.
This plea does not.
Rea vs, Hayden, 3 Mass, 24
Lawrence vs, Smith, 5 Mass, 362,
Jones vs, Winchester, 6 N. Hamp. 497,



5th. The plea is argumentative.

6th. The plea is no defence on its face, because the Court of Common
Pleas of the City of Aurora is a court of Superior general Jurisdiction
at Common Law, and as such has the right to send its process to any
County of the State, weve it not restricted to the limits of the County
-of Kane by the 2d Section of the Practice act.

Tt is not a Court of inferior limited Jurisdiction in the Common Law
sense of the term, but an inferior Court, to the Supreme Court of the
State of Illinois, and limited in its jurisdiction in local action only to the
limits of the City of Aurora without reference to transitory actions.

Heirs of Longworth vs. Baker, 23 Ills, P. 489

The Court being restricted from sending its process beyond the limits
‘of the County of Kane, by the second section of the Practice act except
in certain cases it remains to be seen whether it is restricted to the city
limits.

The jurisdiction of superior Courts can only be taken away by express
negative words of a statue, or by irresistible im plication.
Murfree vs. Leeper, 1 Overt 1.

Burgenhofeir vs. Martin, 3 Yeates, 479
Overseers &e. va. Smith, 2 Serg. & Rawle, 363
Commonwealth vs. White, 8 Pick. 453

i vs. McCloskey, 2 Rawle, 369

There is no statue taking away the right to send a process from the
Court of Common Pleas of the City of Aurora to the Sheriff of Kane
County in cases where the Court has jurisdiction of the subject matter,
and acquire jurisdiction of the defendants within the County of Kane
outside the city limits ; but on the contrary thereof, the act establishing
said Court provides that the process of said Court shall be directed to
the Sheriff of Kane County, and executed in the same manner as pro-
cess from the Circuit Court of said Kane County, &e.

Session Laws of 1857, P. 392.

By law Justices of the Peace are clected for each town, who bave
jurisdiction all over the County, and Police Magistrates in the cities who
have jurisdiction over the whcle of their respective Counties, and their
right to send process to any part of the County has never been questioned,
although they are elected only by towns and cities. The right to send
process to the Sheriff of any County of the State is cotemporanious with
the establishing of the Court of Common Pleas of said City of Aurora,
and tl‘mt right can only be restricted by express statuary enactments, or
irrapsestible implication.



The request of defendants counsel to be allowed to have a verdict
from the jury of acquittal as to the defendant Davis, Watkins, Camp-
bell, and Picket, that they might be used as witnesses, is informal and in-
sufficient. ‘

1st. It is not for the Court to say to the Jury, they must find a de-
fendant not guilty for want of evidence against him. T'he attorney for
defendant may have admitted the trespass in his opening, as in this case,
and it is within the province of the jury to pass upon the sufficiency of
such admission, and not the Court. .

Error will not lie for refusing the motion; it is a matter resting in the
sound discretion of the Court.

Brotherton vs. Livingston, 8 Watts & Serg. 334
1 Vol. of Green on Lvid, P. 461, N. 358,
Brister vs. People, 26th Ala. 109.

And that diseretion is. to be regulated, not merely by the fact, that
at the close of the plaintiff’s case no evidence appears to affect them,
but by the probabilities whether any such will arvise before the whole

evidence in the cause closes.

Sowell vs. Champion, 6 Al.& El. 407
White vs. Hi!l, 6 & « 487 & 491
Commonwealth vs. East, 1 Cush. 189
Over vs. Blackstone, 8 Watts & Serg. 71
Prettyman vs. Dean Harringt, 494
Brown vs. Burnes, 8 Miss. 26
Vine vs. Anderson, 3 Carr & Payne 596

Carpenter vs Jones, 1 Wood & Walk. 198. N.
Sawyer vs, Merrill, 10 Pickering, 16



The general rule seems to be that one of several defendants is not en-
titled to p verdict separately from the rest at the close of the plaintiff’s
case, although the plaintiff has failed in proving the charge against him,
and therefore such defendant cannot he used as a witness for the other
defendants until the evidence for defendants, exclusive of the evidence
he may have to give is entirely finished.

1 Vol. of Ph. on Evi, P, 73
Emett vs, Butler, 7 Saunt. 607
Wright vs. Paulin, 1 By, & Mo. 123
10 Wendell Rep. 393
Schemerhorn vs. Trips, 2 Caines, 108

In an action of trespass, with the general issue and plea of justifica-
tion, the plaintitf is at liberty if he thinks fit to reserve his evidence in
answer to defendant’s case until defendant’s case is closed.

4 Vol. 6 of Phill. on E., P. 250.

Here in this case the defendants who were asked to be acquitted had
justified the trespass by their plea of justification, and the plea was evi-
dence against them, 1 Pickering’s Rep. 1

15 Mass. & 48

Where defendants plead general issue and justifization in an action of
trespass, the Court will not order an acquittal as to one, so that he may
be used as a witness, although no evidence is against him at the close of
plaintift’s case. 10 Wendell’s Rep. 303

16 Johns. g 217



Here in this case defendants Davis, Campbell, and Picket, jointly with
Watkins, Palmer and Mead, justified the trespass, and under the rule laid
down in the above cases, they could not be acquitted at tne close -of plain-
tiff’s case, if at all it must be at the close of defendant’s case, exclusive
of the evidence they may have to give.

The ordinance, the aflidavit, warrant, and the return thereon was prop-
ery excluded from the jury. i

1st. Because Covel had not given bonds as required by Statute ; and
2d. The ordinance and proceedings under the ordinance were void.

«Ist. Because it destroys property in liquors.
3 Kernan'’s Rep. pages 385 & 6, 396, 433.
6th Ind. Rep. P. 518 and 517.
20th Barb. Rep. 168.

-2d. Because it destroys vested rights, by making no distinction. be-
tween liquor acquired before or after the ordinance went into effect.

3 Kernan’s Rep. 393

20 Barber’s 168

3d. Becsuse it impairs the obligation of contracts.
6th Ind. Rep., P. 513

- 4th. Because the President and Trustees of Montgomery have no au-

thority to confer judicial authority and create new writs and judicial pro-
caedings. '

5th. Becavse the ordinance authorizes the issuing of a general war-
rant.



Here in this case defendants Davis, Campbell, and Picket, jointly with
Watkins, Palmer and Mead, justified the trespass, and under the rule laid
down in the above cases, they could not be acquitted at tne close -of plain-
tiff’s case, if at all it must be at the close of defendant’s case, exclusive
of the evidence they may have to give.

The ordinance, the aflidavit, warrant, and the return thereon was prop-
ery excluded from the jury. i

1st. Because Covel had not given bonds as required by Statute ; and
2d. The ordinance and proceedings under the ordinance were void.

«Ist. Because it destroys property in liquors.
3 Kernan'’s Rep. pages 385 & 6, 396, 433.
6th Ind. Rep. P. 518 and 517.
20th Barb. Rep. 168.

-2d. Because it destroys vested rights, by making no distinction. be-
tween liquor acquired before or after the ordinance went into effect.

3 Kernan’s Rep. 393

20 Barber’s 168

3d. Becsuse it impairs the obligation of contracts.
6th Ind. Rep., P. 513

- 4th. Because the President and Trustees of Montgomery have no au-

thority to confer judicial authority and create new writs and judicial pro-
caedings. '

5th. Becavse the ordinance authorizes the issuing of a general war-
rant.



6th. Because it changes the common law ruleas to guilt and innocence.
3 Kern. R. 444, 5, 6, & 7, also, 393 and 894
90th Barb. R, 168
4th Hill, 145

Yth. Because it prescribes what shall be evidence and what not.
3 Kern. Rep. 447

8th. Because they assume the province of the Court and Jury i
providing how much evidence it shall require to acquit a person charged
with a violation of the ordinance.

3 Kern. Rep.,, P. 447
20th Barber’s 168

9th. Because it makes the return of the officer conclusive evidence,
and does not even give the defendant a right to disprove the return.

10th. Because the President and Trustees have not the unlimited

power to declare what shall be a nuisance.
’ 6 Ind. Rep. 514, see 520 & 1 in particular.

11th. Because the right to éay what is a nuisance is a judicial act, and
not a legislative act.

The whole ordinance and the proceedings underit were void, because
they are in violation of the Constitution and the general law of theland,
and therefore properly excluded by the Court, and hence the instruc-
tions,of defendants, except the first one (which was given,) were not based
on evidence and properly refused by the Court.

CHARLES J. METZNER,
Attorney for Defendant in Krror.
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State‘bf Ilhnois i COUBT OF CONIIM AN PLEAS
{1 BANE] COUNTY, 71 *’} ‘Of thé ‘City of A'drora,

City of.-Aurorau, " Qciober Spécial Teri, 1859,
BIUTI TR ST A O] STIY oLy s TLINS i SRR RACHETI I R (TR U gL -
S j" 03} ,(‘pv \“t(v (00 ()’ ] 16245 i I' 7'; e/ it L 73 2iirh 1657, LRI
anp s ADAM: PHX, «]?]amfdffw MOGUAY ST PONrfae G b b

versys... .
Walter S: Covxll F. G. Bradley, Ransom iy Dav1s, o
Vine A« }V‘ltk.ms, Alongg-Palmer] -6 W ’Cathpbell, ’
Lbelr}gzer . I’,xeketlaml IpQVI»Mpad, ngfcndazztsy SIOE HupA

5 K S TP
I 56 o A (D) QT ) 1 FARTY A (DT S ST L R SSLLE

%Il,utmf uj ﬂw %cm';i i iiw ulmkutxtlml mum.

T
o S,ﬁn]l'r'ﬁons’ 1séueﬁ *74th da){ of Auﬂust,‘ A DI 1859, to sald Specnl
i Term, atramsf tHe Hid’ ]défendants, for trespass to personal property,
d'Lm'wes, $500, directed to the Sheriff of Kane County.
6 “Returnéd served same day ; )ﬁled in, Clel_lkrs office August 31st,
2 FOGULGEGUIIE Yo PULLAIG s "l'”'“"
Septémb'(e’f'“’f)t,h, Ié59 Dechratlon ,ﬁlga«, ol
7 1st count avers that the defenélants on the«23rd day of, Au ust A 1}
1809 and on divers other days, &e., with force and arms, &e., at Mont-
, gomery, to wit: at the city of Aurora, coynty.. (if Kane, afoxea:ud took
| and ‘carried awqy forty gnllons of whlﬁkey, of ‘the value of $500, then
\ and’ %h[ne 'bem"fr ou’nd; :mh converted and disposed of the same, &ec.
o

il | gesj: $5’00 00<r‘rr np wirlie R

9

Second count for carrying away like {;oods and chattels, drc. A Dama-
B 1 Teq NP QISR GILGE T JAnEr Y

s||“' 153;. CREG §u a5

(f‘i‘xi W
0L e

| EORopa “24%11, 1809 Plea i Abate,ment ﬁled ,m szud CAUEE, 11~ s,
Diékéndiings in ‘tiieu' own proper persons, &, say ‘that the szud sup-

" posed causes of action, each—and>every of them, if any such have ac-

: cvqed to. &he,gmd Adam ~Bhy,:accrued ouby oft therjurisdigtion of this

10 | Cout, £6 Wit : “out of the city of Aurora, at the town of Montgomery,

' in the county of Kang; aind state of Illinois;—that the plaintiff, at the
N \,tlmemof;‘ com.mencmo the isuibavas nobrandiis not noiv a, resident of said
sicity of:Aurora ; thati the deféndants or: elther of them, did not, reside in
 the said city of Aulow. at the time of the commencement of this suit,
but resided m,\ ;he [:own of !Mon,tvomery, and semce of process was
made on them and each of them, in the town of Montgomery aforesaid,

and not in the city of Aurora;—and that the trespasses mentioned in
. the plaintiff’s declaration, if any such were eommitted, were committed
" in the town of Montgoiery and ndb in' the'éity of Aurord, and this the
.+ défendantstate’ réddy to verify; &e: Plea‘sighed by all the defendants;

11 | Verified by the affidavit of F. G. Bradley, one of the defendants.

On same day gencral demurrer to defendant’s plea in abatement, filed
by plaintiff.
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13

14

15

16

17

18

November 3rd 1859, Pleas filed by the defendant Covell as follows :
Ist plea of Not Guilty.

Second plea is special,—avers that on the 14th day of July, A. D.
1859, at Montgomery, county of Kane, state of Illinois, the president
and trustees of said town, a town duly incorporated under the statutes,
passed an ordinance for said town concerning spirituous, vinous, malt,
fermented and intoxicating liquors,—the president and trustees then
having power under the Statutes of Illinois to pass the same ;—which
said ordinance after being passed as aforesaid, was duly published, and
went into effect on the 1st day of August, 1859. That by virtue of
said ordinance one Levi D. Mead a resident of said town, did, on the
20th day of August, 1859, before F. G. Bradley a police magistrate
in and for said town, complained on oath that he believed spirituous,
vinous and intoxicating liquors were kept in the store of Adam Phy,
Plaintiff, for the purpose of selling them in violation of said ordinance,
and thereupon the said Bradley, police magistrate as aforesaid, upon the
said complaint and by virtue of said ordinance, issued a warrant direct-
ed to Walter S. Covell, town constable, the said magistrate having ju-
risdiction, &c., which said warrant is as follows:—directed to Walter S.
Covill, town constable, sets out that Levi D. Mead, on 20th August,
1859, made complaint before the undersigned police magistrate, &c.,
against Adam Phy, and that he has good cause to believe, and did be-
lieve that spirituous, vinous, and intoxicating liquors were kept in the
store of Adam Phy, for the purpose of selling and disposing of in viola-
tion of an ordinance of said town relating to spirituous, vinous, malt,
fermented, and intoxicating liquors; you are therefore commanded to
forthwith examine the said store, and seize all such liquors aforesaid,
which you may find therein and bring the same before said magistrate
to be disposed of according to law; which said warrant was on the
23rd day of August, 1859, delivered to the defendant, town constable,
duly appointed by virtue of which said warrant this'defendant examin-
ed the: store of the plaintiff and by virtue of said warrent did seize.
take and carry hefore the said police magistrate, a certain quantity of
whiskey being then and there found, to wit: - the whiskey in the dec-
laration mentioned, which are the said suppos'ed trespasses, &c., and
this he is ready to verify, &e.

And on the same day, a replecation was filed to the said plea, as fol-
lows: as to the said plea of the defendant, Covell, &c., the said plaintift
says he ought to be barred, &c., because he says that the President and
Trustees of the town of Montgomery did not on the 14th day of July,
A. D. 1859, pass an ordinance as alleged in defendant’s plea, nor was
the said town duly incorporated, nor the said ordinances duly published
according to law, nor had the said President and Trustees any authority
to pass such an ordinance, neither did said ordinance go into effect on
the 1st day of July, 1859, neither did the said Mead make an affidavit
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before F. G. Bradley; nor was the said Bradley a police magistrate;
neither did the said Bradley issue a warrant, nor had he any authority
to issue one, neither is the copy in the plea a true copy of said warrant,
neither was said Covell a legal town constable, neither had he any le-
gal authority to examine the store of the plaintiff and to seize and car-
ry the said whiskey before said Bradley as alleged—but defendant of

his own wrong, &c., concluding to country, with joinder by defendant
Covell.

On 5th day of November, 1859, one of the days of October special
term &c., the said parties come, and a jury is empannelled, to try the
issues joined. and after hearing the evidence, &ec., for a verdict say that
they find the defendant Covell guilty and assess the plaintiff’s damages
at $2.75, and find the other defendants not guily. Motion by defendant
Covell for new trial.

On 11th November, same term, defendant Covell's motion for new
trial argued and motion over-ruled, and judgment upon verdict. To
which decision of the court in over-ruling said motion and rendering
judgment upon the verdict the defendant Covell excepts.

Demurrer to defendant’s plea in ahatement.

November 1st, 1859, demwrrer to plea in abatement argued. De-
murrer sustained with leave to defendants to plead anew.

On 3rd day of November, 1859, plaintiff demurs to defendant’s pleas,
demurrer sustained,—leave to amend.

December 3rd, 1859, bill of exceptions filed. The plaintiff on his
part, introduced the following witnesses :

Simeon VanAlstine. Know parties; was in Phy’s store; Covell was
there; Covell said he had a search-warrant to see whether there was
any liquor there or mot; he went down stairs, tried several barrels,
came to one he said was whiskey, measured to see if it would go out of
door—asked Phy for keys—Phy said if Covell took it, he took it at
his peril—Covell then poured the whiskey into a half-barrel, spilled a
good deal and carried it off; Covell poured it out—don’t know how
much there was of the whiskey—half-a-gallon spilt—saw the whiskey
after it was out of the store—should think there was about ten gallons
of it, worth fifty cents per gallon.

Cross Examined. Covell sent some one after half-barrel — Covell
poured it into half-barrel—don’t know who brought up the half-barrel—

didw’t notice the quality of the whiskey,—good whiskey worth fifty
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cents—don’t know what poor is worth.

Henry Gray. Know parties; Covell along in August or Septem-
ber was in Phy's searching. Covell, Phy and I went down stairs.
Covell tried some barrels, the last one he tried, he said was whiskey ;
tried o get it up through the hole; could not; Covell sent sone one after
half barrel; and Covell and some others carried off the half barrel;
they carried off from eight to ten gallons, worth forty to sixty cents
per gallon.

Cross Evamined. Covell said he had a warrant to search for liquor. -

Direct Resumed. Phy forbid them taking the whiskey.

John J. Butler. Heard Covell say, as he passed my house, that he
had some of Phy’s whiskey; said he didn’t know what he should do
with it.

George M. Cronk. Know defendants, Covell and Davis; asked them
what they were going to do with Phy’s whiskey; they said it must be
spilt; Covell said he was going to help them.

John Rorick. Know Phy; keeps a variety store in Montgomery an
keeps Drugs and Medicines.

Cross Bvamined. Small proportion is drugs; admitted by Defendants
that the occurence took place on 23rd day of August last.

Plaintiff then rested.

The defendants then asked to have a verdict of acquittal as to the
defendants Davis, Campbell and Pickett that they might be used as wit-
nesses for the defence—which motion was over-ruled by the court, to
which ruling of the court in refusing said motion, the defendants at the
time excepted. The defendants then, to prove the issues on their part,
introduced and read the following testimony :

A certified copy from the County Clerk’s office of said county of the
first meeting held in said town of Montgomery, for the purpose of voting
for or against incorporation, and of the first meeting of legal voters to
elect trustees ; which shows a result in favor of incorporating the said
town, and also of the election of five trustees.

Certificate of County Clerk that the same was a true cop): of the
original in his office.

The defendants also introduced and read as evidence the poll list and
certificate of the clection of the present trustees, and of the election of
T. G. Bradley, police magistrate; which shows the election of A. C.
Palmer, George W. Campbell, R. L. Davis, E. F. Picket and John
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Lilley as trustees of said town, and F. G. Bradley, police magistrate.—
Dated the 1st day of March A. D. 1859, signed by judges of election.

Certificate that judges of clection were duly sworn, &ec.

The defendants then introduced and read as evidence the commission
of T. G. Bradley, from the Governor of the State of Illinois, as Police
| Magistrate in and for the town of Montgomery, Kane County.

Also, the certificate of the County Clerk thereon, that said Bradley
| had duly filed his bond as such, and taken the oath of office required

by the constitution.

Miles Ferguson being duly sworn, says: I am clerk of the corpora-
tion of the town of Montgomery; this is the book of records of said
town. (Book of records here shown witness); the ordinance relating
to spirituous, vinous. malt, fermented and intoxicating liquors, was
passed by the Président and Trustees of the town of Montgomery,
on the 14th day of July, 1859, and is recorded in this book, on page
100, and the record of its passage on 30th page; I posted three copies
of this ordinance on the 21st day of July 1859, in three of the most
conspicuous places in said town of Montgomery.

On the 6th page of this book is the record of the appointment of
Walter S. Covell, as town constable, by the said President and Trustees
of the town of Montgomery. (The warrant issued by Bradley under
which Covell took the whiskey, here shown witness.) This is F. G.
Bradley's signature to the warrant, and Covell's to the return on the
back. (Affidavit of Mead shown withess, upon which warrant issued.)
— This is the signatuve of Mead,—a resident of the town' of Mont-

gomery.

The defendants then offered in evidence the said Book of Records
and Ordinances of the President and Trustees of the town of Mont-
gomery, containing a record of the said ordinance relating to spirituous,
vinous, malt, fermented and intoxicating lignors, to wit :

See. 1. Be it ordained by the President and Trustees of the town of
Montgomery, that the introduction, keeping in store, having in possess-
ion, &ec., within the corporate limits of said town, of any spiritous,
intoxicating, &c., liquors for the purpose of selling, bartering or ex-
changing the same, or for any species of traflic, except as hereinafter
provided, is hereby declared to be a nuisance, and each and every per-
son guilty thereof, or of aiding therein, shall forfeit and pay not less
than twenty-five, nor more than one hundred dollars.

Sec. 2. Any person who shall sell or barter any liquor, or upon any con-
tract express or implied, deliver or {furnish or cause to be delivered, or
knowingly, suffer it to be done, shall be considered and adjudged guilty of
a nuisance, and shall upon conviction, forfeit and pay the sum of filty
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dollars for every offence. The giving away any of the aforesaid
liquors shall be deemed selling and trafficking within the meaning of
this act.

Sec. 3. Whenever any resident of said town shall complain on oath
before any justice of the peace, that he has good reason to believe and
does beleive that any spirituous, intoxicating, &c., liquors, are stored or
deposited, or kept in store or in deposit, in any building or place within
the corporate limits of said town, for the purpose of bartering and sell-
ing, dze., in violation of this ordinance, the Justice shall issue his war-
rant, directed to the town constable, and commanding him to examine
the place and seize all liquors he may there find stored and deposited,
and to bring the same before such Justice, and make his return on the
writ,—and the fact that such liquors were found in the possession of
said person or persons, and were seized by such constable, shall be evi-
dence that the same were deposited and kept in violation of this ordi-
nance, and judgment shall be rendered accordingly; unless such person
shall conclusively prove that the same were not kept in violation of the
ordinance, and upon the rendition of judgement against the party keep-
ing the liquor, the town constable shall forthwith destroy the liquors so
seized.

Sec. 4. When judgment shall be rendered in suits which are not be-
gun according to the last section, and without the preliminary warrant,
the town constable shall notify the person or persons having the liquors
to remove the same without and beyond the corporate limits of the said
town, and if such person shall fail or neglect to so remove said liquors
within three hours after conviction and notice, it shall be the duty of the
town constable to take and destroy the same.

Sec. 5. This ordinance shall not apply to liquors sold by any estab-
lished apothecary or druggist, for sacramental, chemical, mechanical or
medical purposes. If as medicinal, upon a physician’s prescription—and
the druggist to quarterly furnish to the Town Clerk, a statement in
writing, of all liquors sold,—and any druggist who shall sell or give
away to any habitual user of the same, or to any minor. any liquors, as
a beverage, shall upon conviction, forfeit not less than fifty nor more
one hundred dollars.

See. 6. And if execution shall be issued upon any judgment
rendered by virtue hereof, and returned for the want of property,
the Justice shall commit such defendant to the county jail, if he shall
refuse and neglect to pay the same, provided the defendant shall not be
imprisoned for a longer period than eight hours for each and every dol
lar of said judgment, and shall not be discharged until the same is paid.

Sae. 7. The town constable is authorized and required to commence all
such suits as may be necessary. In all prosecutions a jury may be em-
pannelled, and appeal allowed as in other cases. All former ordinances
relating to spirituous and intoxicating liquors are hereby repealed.
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Sec. 8. This Ordinance shall be in force from 1st day of August, 1859.

Record of the passage of the ordinance aforesaid, by Trustees, July
14th, 1859. '

Record of defendant Covell's appointment as town constable, by said
Trustees, March 10, 1859.

Also, the Record of the taking the oath of office by the present

Trustees, &c.

To the introduction of so much of said Record in evidence as contain-
ed said Ordinance, the Plaintiff, by his counsel, then objected. The
Court sustained the Plaintiff’s objection, and ruled out so much of said
Record as contained the said Ordinance; to which ruling of the Court,
in sustaining said objection, and refusing to admit the said Record of
the said Ordinance as evidence, the defendants, by their counsel, then
and there excepted.

The defendants then offered in evidence, the warrant issued by Brad-
ley aforesaid, and the affidavit of Mead, upon which the same was
issued. To the introduction of which warrant and affidavit, the plain-
tiff objected, which objection the Court sustained, and ruled out the said
warrant and affidavit; to which ruling of the Court in sustaining the
plaintiff’s objection, and refusing to allow said affidavit and warrant to
be read as evidence, the defendants then and there excepted.

The defendants then introduced James Porter, who testified,—Am ac-
quainted with parties; was in Phy’s store at the time spoken of by the
other witnesses; have heard Phy talk about selling liquor.

George Wyant, as witness—Know parties; helped take the whiskey
away from Phy’s store; we carried it to Bradley’s justice office ; there
was from five to eight gallons of it.

The defendants here rested, and the foregoing is all the evidence on
the part of both plaintiff and defendants.

The plaintiff then asked the Court to instruet tho jury as follows :

The jury are instructed that the plalntiff may have property in spiri-
tuous liquors that is recognized as property by the laws of theland, and
if the jury believe, from the evidence, that the defendants, or either of
them, have taken the property of the plaintiff, as alleged in the plain-
tiff's declaration, the jury should find for the plaintiff against such tres.

passes.
1
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The jury are not confined to the value of the property taken, alone,
but may give such excmplary damages in addition to the value as, in
their judgment, the circumstances of the case require. If the jury
should helieve that the defendants in so doing acted maliciously, if the

defendants have heen proved to have committed the act, the jury are in-
" structed that the defendants have made no justification under these pleas,
and as to that justification, the jury should find for the plair_ltif'f.

The jury are instructed by the Court that, this being an action of tres-
pass, they can find some of the defendants guilty, and others not guilty,
if’ the proof in the case will permit it, and according to the proof.

Which instructions were given by the Court, to which ruling of the Court
in giving such instructions on the part of the plaintiff, the defendants,
by their counsel, theﬁ_ and there excepted.

The defendants then asked the Cowrt to give to the jury, on their
part, the following instructions, which were given:

The jury must find a verdict of not guilty, as to the'defendants Ran-
som L. Davis. Vine A. Watkins, G. W. Campbell, Ebenezer F. Pickett,
unless the plaintiff’ has proved that the above-named defendants were
connected with and partakers of the trespasses complained of, (if the
jury believe from the evidence that any trespasses at all were com-
mitted by auny of the defendants in this suit). And the defendants
then asked the Court to give to the Jury on the part of the said defend-
ants, the following instructions, which were refused :

A town incorporated under the general laws relating to incorporated
towns, has the power to declarve that the keeping in store, deposit, or on
hand within the corporate limits of said town any spirituous, vinous, malt,
fermented or intoxicating liquors, for the purpose of the sale thereof, or
any traffic therein, or the selling or in any manner trafficking in the same,
a nuisance and to provide by ordinance for the abatement of the same;
if, therefore, the Jury believe from the evidence that the town of Mont-
gomery is duly incorporated under the laws of this State relating to in-
corporated towns, that the President and Trustees of said town of
Montgomery, have the power to, by an ordinance, that the keeping in
store, deposit, or on hand, within the corporate limits of said town, any
spirituous, vinous, malt, fermented or intoxicating liquors, for the pur-
pose of sale or any traffic therein, a nuisance, and to provide, by an or-
dinance, for the abatement or removal of said nuisance.

A constable and all persons acting under him, are justified in the ex-
ecution of a warrant or process duly issued by a Justice of the Peace,
which is regular on its face, and nothing appearing upon said warrant or
process to apprise the officer that the magistrate issuing it, had not ju-
risdiction of the subject matter; if therefore the Jury believe from the
evidence that Walter S. Covell, one of the defendants, then and there
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cuted a warrant duly issued by F. G. Bradley, police magistrate; the
said warrant being regular on its face, and nothing appearing therein to
apprise said Covell that said Bradley had not jurisdiction of the subject
matter of said warrant—the whiskey of the plaintiff; then the said
Covell and all others acting with him, and under his direction were jus=
tified in aking said whiskey, and the Jury must, as to that question,
find for the defendants. 3

A Police Magistrate or Justice of the Peace is justified in issuing a
legal process or warrant where he has jurisdiction of the subject matter
on which said warrant or process is issued, and cannot be made a tres-
passer for such an act. If, therefore, the jury believe from the evidence
that F. G. Bradley, one of the defendants, then and there being Police
! 56 | Magistrate of Montgomery, legally issued the warrant in evidence, hav-
ing jurisdiction of the subject matter on which said warrant was issued,
they must on the issue joined find, as to said defendant, Bradley, a ver-
dict of not guilty. - A town incorporated under the general laws relat-
ing to incorporated towns has the power to declare what shall be a nui-
sance within the corporate limits of such town, and provide for the re-
moval and abatement thereof. If, therefore, the jury believe, from the
evidence, that the town of Montgomery is duly incorporated under the
‘ general laws of this State, relating to incorporated towns, then the Presi-
dent and Trustees of said town of Montgomery have the power to de-
clare what shall be a nuisance within the corporate limits of said town,

and to provide for the removal and abatement thereof.

If the jury believe, from the evidence, that the town of Montgomery
was duly incorporated under and by virtue of the statutes of the State
of Illinois, relating to incorporated towns, and that the President and
Trustees of said town duly passed an ordinance declaring the storing.
depositing, or keeping in store, deposit or on hand, or having in posses-
sion, any spirituous, vinous, malt, fermented or intoxicating liquors with-
in the corporate limits of said town, for the purpose of selling, bartering
or exchanging the same, or for any species of traffic therein, a nuisance,
and authorizing a warrant to be issued in the manner and for the purpose
in and for which the warrant introduced in evidence in this case was is-
sued, on the 23d day of August, A. D. 1859, by F. G. Bradley, one of
the defendants in this case, upon a complaint such as was made on the
20th day of August, 1859, by Levi D. Mead, before said Bradley, and
that the said F. G. Bradley then and therc being a police magistrate in
and for said town of Montgomery, duly elected and qualified and having
his office within said town of Montgomery, did by virtue of and accord-
ance with said Ordinance, upon a complaint on oath made in accordance
with said ordinance, by said Levi D. Mead, issue the warrant introduced
in evidence in this case, directed to Walter S. Covell, town constable of
said town of Montgomery, and delivered the same to said Covell, and
that the said Covell then and there being town constable of said town
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of Montgomery, duly appointed under and’ by virtue of said warrant
. so issued as aforesaid, did scarch the store of the plaintiff, and take and

i

carry away a quantity of whiskey of the plaintiff’s, then and there
being before said I. G. Bradley, police magistrate as aforesaid, in accord-

- ance withysaid warrant ; and that the taking of said whiskey by virtue-
- of said warrant as aforesaid, and carrying the same before the said police-
magistrate as aforesaid, is the only trespass or trespasses complained of”
or. proven by the plaintiff against the defendants; then the-Jury  must
. find for the defendants. To which ruling of the Court in refusing said’

- instructions the defendants, by their counsel, then and there excepted..

The Jury thenirendered:a verdict of $2.75 in favor of plaintiff against
« (o]

defendant Covell, upon which verdict the Court rendered’ judgment. .

Motion for new trial by Covell. Motion over-ruled by the Court.—

. To which decision of the Court in over-ruling seid motion for a mew
trial the defendant then and.there excepted, and prays that this,.his
- Dbill of exceptions, may be allowed, &c., which is done.

B. F. PARKS, - s
JUDME. &c.@)'

Gonmereial. Raint, 53 Mdin St., Aurora..
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Terin, ¢ omnét Hind Bita® defendants;) for thesdds! "t é “Personsl’ property,
damaves, $500, directed to the Sheriff of Kane County.

’Returﬁeepsewed same day ; filed in Clerk’s office August 31st.
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Ist coudt avers ’chat thie'déferidants ‘on’ fﬁe 237¥d dayof August, A.D.
1859 and on‘divers other days, &ec., with force and arms, &c., at Mont-
gomery, to w1t at’ the city of Aurora; county of Kane, aforesaid, took
and camed away, fOrty gallons of“hiskeyy ofsthe value:of -$500, then
and" ’cﬂa’%g r‘r*r‘found, :md “convedtéd @hd disposed of the same, &c.

Second count for carrying away like- goods and chattels, &c. Dama-
ges, %00(00"(” j IO A 11‘{ TEELE Dt TThH
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O’ctober 24tﬁ' 1859; Plca'in A’batenient ‘filedin"said cavise.

Def endz’fﬁtshin sohe!fu' “owii proped persons, &ei, saFthat the'said sup-
posed causes of actlon, each..and .every of them, if any such have ac-
erued. to the sa,ui Adam Phy, acerued out of; the Junsdlctlon of this
Court o Wit : out of the' city of *‘Atrora, b “the-tdtvn bf Montgomery,

in the county of Kane;and-state-of Illinois;—that the plaintiff, at the

.1-time of ecommeneing-the . suit, was:not, and. is not now a resident of said
 city of Aurora ;; that:the: defendzmts or elther ofy: them, did not reside in
‘the said city of Aurgdra ab the time of the commencement of this suit,

but residedsiwythe :town. of. Montgomery, and service of process was
made on them and each of them, in the town of Montgomery aforesaid,
and not in the city of Aurora;—and that the trespasses mentioned in

{' the plmntdf’s declaration, if any such weré committed, were committed

in the town of Montvomery and ‘not in the' city of - Aurora, and this the
defendants are ready to verify, &c. Plea signed.byall the defendants;
Verified by the affidavit of F. G. Bradley, one of the defendants. °

On same day general demurrer to defendant’s plea in abatement, filed
by plaintiff.
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November 3rd 1859, Pleas filed by the defendant Covell as follows :
1st plea of Not Guilty.

Second plea is special,—avers that on the 14th day of July, A. D.
1859, at Montgomery, county of Kane, state of Illinois, the president
and trustees of said town, a town duly incorporated under the statutes,
passed an ordinance for said town concerning spirituous, vinous, malt,
fermented and intoxicating liquors,—the president and trustees then
having power under the Statutes of Illinois to pass the same ;—which
said ordinance after being’ passed as aforesaid, was duly published, and
went into effect on the 1st day of August, 1859. That by virtue of
said ordinance one Levi D. Mead a resident of said town, did, on the
20th day of August, 1859, before F. G. Bradley a police magistrate
in and for said town, complained on oath that he believed spirituous,
vinous and intoxicating liquors were kept in the store of Adam Phy,
Plaintiff, for the purpose of selling them in violation of said ordinance,
and thereupon the said Bradley, police magistrate as aforesaid, upon the
said complaint and by virtue of said ordinance, issued a warrant direct-
ed to Walter S. Covell, town constable, the said magistrate having ju-
risdiction, &c., which said warrant is as follows:—directed to Walter S.
Covill, town constable, sets out that Levi D. Mead, on 20th August,
1859, made complaint before the undersigned police magistrate, &c.,
against Adam Phy, and that he has good cause to believe, and did be-
lieve that spirituous, vinous, and intoxicating liquors were kept in the:
store of Adam Phy, for the purpose of selling and disposing of in viola-
tion of an ordinance of said town relating to spirituous, vinous, malt,
fermented, and intoxicating liquors; you are therefore commanded to
forthwith examine the said store, and seize all such liquors aforesaid,
which you may find therein and bring the same before said magistrate
to be disposed of according to law; which said warrant was on the
23rd day of August, 1859, delivered to the defendant, town constable,
duly appointed by virtue of which said warrant this defendant examin-
ed the store of the plaintiff and by virtue of said warrent did seize,
take and carry before the said police magistrate, a certain quantity of
whiskey being then and there found, to wit: the whiskey in the dec-
laration mentioned, which are the said supposed trespasses, &c., and
this he is ready to verify, &e.

And on the same day, a replecation was filed to the said plea, as fol-
lows : as to the said plea of the defendant, Covell, &ec., the said plaintift
says he ought to be barred, &ec., because he says that the President and
Trustees of the town of Montgomery did not on the 14th day of July,
A. D. 1859, pass an ordinance as alleged in defendant’s plea, nor was
the said town duly incorporated, nor the said ordinances duly published
according to law, nor had the said President and Trustees any authority
to pass such an ordinance, neither did said ordinance go into effect on
the 1st day of July, 1859, neither did the said Mead make an affidavit
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before F. G.- Bradley; nor was the said Bradley a police magistrate;
neither did the said Bradley issue a warrant, nor had he any authority
to issuc one, neither is the copy in the plea a true copy of said warrant,
neither was said Covell a legal town constable, neither had he any le-
gal authority to examine the store of the plaintiff’ and to seize and car-

' ry the said whiskey hefore said Bradley as alleged—Dbut defendant of

his own wrong, &e., concluding to country, with joinder by defendant
Covell.

On 5th day of November, 1859, one of the days of October special
term &e., the said parties come, and a jury is empannelled, to try the
issues joined. and after hearing the evidence, &c., for a verdict say that
they find the defendant Covell guilty and assess the plaintiff’s damages
at $2.75, and find the other defendants not guily. Motion by defendant
Covell for new trial.

On 11th November, same term, defendant Covell's motion for new
trial argued and .motion over-ruled, and judgment upon verdict. To
which decision of the court in over-ruling said motion and rendering
judgment upon the verdict the defendant Covell excepts. :

Demurrer to defendant’s plea in abatement.

November 1st, 1859, demurrer to plea in abatement argued. De-
murrer sustained with leave to defendants to plead anew.

On 3rd day of November, 1859, plaintiff demurs to defendant’s pleas .
demwrrer sustained,—leave to amend.

December 3rd, 1859, bill of exceptions filed. The plaintiff on his
part, introduced the following witnesses :

Simeon VanAlstine. Know parties; was in Phy’s store; Covell was
there; Covell said he had a search-warrant to see whether there was
any liquor there or not; he went down stairs, tried several barrels,
came to one he said was whiskey, measured to see-if it would go out of
door—asked Phy for keys—Phy said if Covell took it, he took it at
his peril—Covell then poured the whiskey into a half-barrel, spilled a
good deal and carried it off; Covell poured it out—don't know how
much there was of the whiskey—half-a-gallon spilt—saw the whiskey
after it was out of the store—should think there was about ten gallons
of it, worth fifty cents per gallon.

Cross Examined. Covell sent some one after half-barrel —Covell
poured it into half-barrel—don't know who brought up the half-barrel—
didn't notice the quality of the whiskey,—good whiskey worth fifty
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cents—don’t know what poor is worth.

Henry Gray. Know parties; Covell along in August or Septem-
ber was in Phy's searching. Covell, Phy and I went down stairs.
Covell tried some barrels, the last one he tried, he said was whiskey ;
tried to get it up through the hole; could not; Covell sent sone one after
half barrel ; and Covell and some others carried off the half barrel;
they carried off from eight to ten gallons, worth forty to sixty cents
per gallon. '

Cross Examined. Covell said he had a warrant to search for liquor.
Direct Resumed. Phy forbid them taking the whiskey.

John J. Butler. Heard Covell say, as he passed my house, that he
had some of Phy’s whiskey; said he didn’t know what he should do
with it.

George M. Cronk. Know defendants, Covell and Davis; asked them
what they were going to do with Phy’s whiskey; they said it must be
spilt; Covell said he was going to help them.

John Rorick. Know Phy ; keeps a variety store in Montgomery an
keeps Drugs and Medicines.

Cross Evamined. Small proportion is drugs; admitted by Defendants
that the occurence took place on 23rd day of August last.

Plaintiff' then rested.

The defendants then asked to have a verdict of acquittal as to the
defendants Davis, Campbell and Pickett that they might be used as wit-
nesses for the defence—which motion was over-ruled by the court, to
which ruling of the court in refusing said motion, the defendants at the
time excepted. The defendants then, to prove the issues on their part,
introduced and read the following testimony :

A certified copy from the County Clerk’s office of said county of the
first meeting held in said town of Montgomery, for the purpose of voting
for or against incorporation, and of the first meeting of legal voters to
elect trustees ; which shows a result in favor of incorporating the said
town, and also of the election of five trustees.

Certificate of County Clerk that the same was a true copy of the
original in his office.

The defendants also introduced and read as evidence the poll list and
certificate of the election of the present trustees, and of the election of
F. G. Bradley, police magistrate; which shows the election of A. C.
Palmer, George W. Campbell, R. L. Davis, E. F. Picket and John
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Lilley as trustees of said town, and F. G. Bradley, police magistrate.—
Dated the 1st day of March A. D. 1859, signed by judges of election.

Certificate that judges of election were duly sworn, de. .

The defendants then introduced and read as ¢vidence the commission
of T. G. Bradley, from the Governor of the State of Illinois, as Police
Muagistrate in and for the town of Montoomel v, Kane County :

Also, the certificate of the County Clerk thereon, that said Bradley
had duly filed his bond as such, and to.ken the oath of office 1equn ed
by the constitution.

Miles Ferguson being duly sworn, says : Tam clerk of the corpora-
tion of the town of Montgomery; this is the book of records of said
town. (Book of records here shown witness); the ordinance relating
to spirituous, vinous. malt, fermented and intoxicating liquors, -was
passed by the President and Trustees of the town of' Montgomery,
on the 14th day of July, 1859, and is recorded in this book, on page

' 100, and the record of its passage on 30th page; I posted three copies

of this ordinance on the 21st day of July 1859, in three of the most
conspicuous places in said town of Montgomery.

On the Gth page of this book is the record of the appomtment of
Walter S. Covell, as town constable, by the said President and Trustees
of the town of Montgomery. (The warrant issued by Bradley under
which Covell took.the whiskey, here shown witness.) This is I. G.
Bradley’s signature to the warrant, and Covell’s to the return on the
back. (Affidavit of Mead shown witness, upon which warrant issued.)
—This is the signature of Mead,—a resident of the town' of Mont-

gomery.

The defendants then offered in evidence the said Book of Records
and Ordinances of the President and Trustees of the town of Mont-
gomery, containing a record of the said ordinance relating to spirituous,
vinous, malt, fermented and intoxicating lignors, to wit :

Sec. 1. Be it ordained by the President and Trustees of the town of
Montgomery, that the introduction, keeping in store, having in possess-
ion, &c., within the corporate limits of said town, of any spiritous,
intoxicating, &o., liquors for the purpose of selling, bartering or ex-
changing the same, or for any species of traffic, except as hereinafter
provided, is hereby declared to be a nuisance, and each and every per-
son guilty thereof, or of aiding therein, shall forfeit and pay not less
than twenty-five, nor more than one hundred dollars.

Sec. 2. Any person who shall sell or barter any liquor, or upon any con-
tract express or implied, deliver or furnish or cause to be deliyered, or
knowingly, suffer it to be done, shall be considered and adjudged guilty of
a nuisance, and shall upon conviction, forfeit and pay the sum of fifty
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dollars for every offence. The giving away any of the aforesaid
liquors shall be deemed selling and trafficking within the meaning of
this act.

Sec. 3. Whenever any resident of said town shall complain on oath

before any justice of the peace, that he has good reason to helieve and
does beleive that any spirituous, intoxicating, &c., liquors, are stored or

deposited, or kept in store or in deposit, in any building or place within

the corporate limits of said town, for the purpose of bartering and sell-
ing, &c., in violation of this ordinance, the Justice shall issue his war-

rant, directed to the town constable, and commanding him to examine

the place and seize all liquors he may there find stored and deposited,
and to bring the same before such Justice, and make his return on the
writ,—and the fact that such liquors were found in the possession of
said person or persons, and were seized by such constable, shall be evi-
dence that the same were deposited and kept in violation of this ordi-
nance, and judgment shall be rendered accordingly; unless such person
shall conclusively prove that the same were not kept in violation of the
ordinance, and upon the rendition of judgement against the party keep-
ing the liquor, the town’ constable shall forthwith destroy the liquors so
seized.

Sec. 4. When judgment shall be rendered in suits which are not be-
gun according to the last section, and without the preliminary warrant,
the town constable shall notify the person or persons having the liquors
to remove the same without and beyond the corporate limits of the said
town, and if such person shall fail or neglect to so remove said liquors
within three hours after conviction and notice, it shall be the duty of the
town constable to take and destroy the same.

Sec. 5. This ordinance shall not apply to liquors sold by any estab-
lished apothecary or druggist, for sacramental, chemical, mechanical or
medical purposes. If as medicinal, upon a physician’s prescription—and
the druggist to quarterly furnish to the Town Clerk, a statement in
writing, of all liquors sold,—and any druggist who shall sell or give
away to any habitual user of the same, or to any minor, any liquors, as
a beverage, shall upon conviction, forfeit not less than fifty nor more
one hundred dollars.

Sec. 6. .And if execution shall be issued upon any judgment
rendered by virtue hereof, and returned for the want of property,
the Justice shall commit such defendant to the county jail, if he shall
refuse and neglect to pay the same, provided the defendant shall not be
imprisoned for a longer period than eight hours for each and every dol.
lar of said judgment, and shall not be discharged until the same is paid.

2c. 7. The towa constable is authorized and required to commence all
such suits as may be necessary. In all prosecutions a jury may be em-
pannelled, and appeal allowed as in other cases. All former ordinances
relating to spirituous and intoxicating liquors are hereby repealed.
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Sec. 8. This Ordinance shall be in force from 1st day of Aungust, 1859.

50 Record of the passage of the ordinance aforesaid, by Trustees, July
14th, 1859.

Record of defendant Covell’s appointment as town constable, by said
Trustees, March 10, 1859.

Also, the Record of the taking the oath of office by the present
Trustees, &e.

51 To the introduction of so much of said Record in evidence as contain-
ed said Ordinance, the Plaintiff, by his counsel, then objected. The
Court sustained the Plaintiff’s objection, and ruled out so much of said™
Record as contained the said Ordinance; to which ruling of the Court,
in sustaining said objection, and refusing to admit the said Record of
the said Ordinance as evidence, the defendants, by their counsel, then
and there excepted.

" The defendants then offered in evidence, the warrant issued by Brad-
ley aforesaid, and the affidavit of Mead, upon which the same was
issued. To the introduction of which warrant and affidavit, the plain-
tiff objected, which objection the Court sustained, and ruled out the said
warrant and affidavit; to which ruling of the Court in sustaining the
plaintiff’s objection, and refusing to allow said affidavit and warrant to
be read as evidence, the defendants then and there excepted.

(V)]
15

The defendants then introduced James Porter, who testified,—Amr ac-
quainted with parties; was in Phy’s store at the time spoken of by the
other witnesses; have heard Phy talk about selling liquor.

George Wyant, as witness—Know parties; helped take the whiskey
away from Phy’s store; we carried it to Bradley's justice office ; there
was from five to eight gallons of it.

The defendants here rested, and the foregoing is all the evidence on
the part of both plaintiff and defendants.

The plaintiff then asked the Court to instruct tho jury as follows :

The jury are instructed that the plalntiff may have property in spiri-
tuous liquors that is recognized as property by the laws of the land, and
if the jury believe, from the evidence, that the defendants, or either of
them, have taken the property of the plaintiff, as alleged in the plain-
tiff’s declaration, the jury should find for the plaintiff against such tres.
| passes.
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The jury are not confined to the value of the property taken, alone,
but may give such exemplary damages in addition to the value as, in
their judgment, the civcumstances of the case require. If the jury
should helieve that the defendants in so doing acted maliciously, if the
defendants have been proved to have committed the act, the jury are in-
structed that the defendants have made no justification under these pleas,
and as to that justification, the jury should find for the plaintiff.

The jury are instructed by the Court that, this being an action of tres-
pass, they can find some of the defendants guilty, and others not guilty,
if the proof in the case will permit it, and according to the proof.

Which instructions were given by the Court, to which ruling of the Court
in giving such instructions on the part of the plaintiff, the defendants,
by their counsel, then and there excepted. 3

The defendants then asked the Cowrt to give to the jury, on their
part, the following instructions, which were given:

The jury must find a verdict of not guilty, as to the defendants Ran-
som L. Davis. Vine A. Watkins, G. W. Campbell, Ebenezer F. Pickett,
unless the plaintiff has proved that the above-named defendants were

connected with and partakers of the trespasses complained of, (if the

jury believe from the evidence that any-trespasses at all were com-
mitted by any of the defendants in this suit). And the defendants
then asked the Court to give to the Jury on the part of the said defend-
ants, the following instructions, which were refused:

A town incorporated under the general laws relating to incorporated

| towns, has the power to declare that the keeping in store, deposit, or on
' hand within the corporate limits of said town any spirituous, vinous, malt,

fermented or intoxicating liquors, for the purpose of the sale thereof, or
any traffic therein, or the selling or in any manner traffickingin the same,
a nuisance and to provide by ordinance for the abatement of the same;
if, therefore, the Jury believe from the evidence that the town of Mont-
gomery is duly incorporated under the laws of this State relating to in-
corporated towns, that the President and Trustees of said town of

 Montgomery, have the power to, by an ordinance, that the keeping in

store, deposit, or on hand, within the corporate limits of said town, any
spirituous, vinous, malt, fermented or intoxicating liquors, for the pur-
pose of sale or any traffic therein, a nuisance, and to provide, by an or-
dinance, for the abatement or removal of said nuisance.

A constable and all persons acting under him, are justified in the ex-
ccution of a warrant or process duly issued by a Justice of the Peace,
which is regular on its face, and nothing appearing upon said warrant or
process to apprise the officer that the magistrate issuing it, had not ju-

risdiction of the subject matter; if therefore the Jur y believe from the
evidence that Walter S. Covell, one of the defendants, then and there
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of feewrd: " J)eing town constable of the town of Montgomery, duly appointed, exe-

cuted a warrant duly issued by F. G. Bradley, police magistrate; the
said warrant being regular on its face, and nothing appearing therein to
apprise said Covell that said Bradley had not jurisdiction of the subject
matter of said warrant—the whiskey of the plaintiff; then the said
Covell and all others acting with him, and under his direction were jus-
' tified in aking said whiskey, and “the Jury must, as to that question,
l find for the defendants.

A Police Magistrate or Justice of the Peace is justified in issuing a
legal process or warrant where he has jurisdiction of the subject matter
on which said warrant or process is issued, and cannot be made a tres-
passer for such an act. If, therefore, the jury believe from the evidence
that F. G. Bradley, one of the defendants, then and there being Police
56 | Magistrate of Montgomery, legally issued the warrant in evidence, hav-
ing jurisdiction of the subject matter on which said warrant was issued,
they must on the issue joined find, as to said defendant, Bradley, a ver-
dict of not guilty. A town incorporated under the general laws relat-
ing to incorporated towns has the power to declare what shall be a nui-
sance within the corporate limits of such town, and provide for the re-
moval and abatement thereof. If, therefore, the jury believe, from the
evidence, that the town of Montgomery is duly incorporated under the
general laws of this State, relating toincorporated towns, then the Presi-
dent and Trustees of said town of Montgomery have the power to de-
clare what shall be a nuisance within the corporate limits of said town,
and to provide for the removal and abatement thereof.

If the jury believe, from the evidence, that the town of Montgomery
was duly incorporated under and by virtue of the statutes of the State
of Illinois, relating to incorporated towns, and that the President and
Trustees of said town duly passed an ordinance declaring the storing,
depositing, or keeping in store, deposit or on hand, or having in posses-
sion, any spirituous, vinous, malt, fermented or intoxicating liquors with-
in the corporate limits of said town, for the purpose of selling, hartering
or exchanging the same, or for any species of traffic therein, a nuisance,
and authorizing a warrant to be issued in the manner and for the purpose
in and for which the warrant introduced in evidence in this case was is-
sued, on the 23d day of August, A. D. 1859, by F. G. Bradley, one of
the defendants in this case, upon a complaint such as was made on the
20th day of August, 1859, by Levi D. Mead, before said Bradley, and
that the said F. G. Bradley then and there being a police magistrate in
and for said town of Montgomery, duly elected and qualified and having
his office within said town of Montgomery, did by virtue of and accord-
ance with said Ordinance, upon a complaint on oath made in accordance
with said ordinance, by said Levi D. Mead, issue the warrant introduced
in evidence in this case, directed to Walter S. Covell, town constable of
said town of Montgomery. and delivered the same to said Covell, and
that the said Covell then and there being town constable of said town
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. of Montgomery, duly appointed under and by virtue of sald warrant
* so issued as aforesaid, did search the store of the plaintiff, and take and
carry away a quantity of whiskey of the plaintiff’s, then and there
- being before said F. G. Bradley, police magistrate as aforesaid, in accord-

o8

ance with said warrant ; and that the taking of said. whiskey by virtue

- of said warrant as aforesaid, and carrying the same before the said police
" magistrate as aforesaid, is the only trespuss'or trespasses complained of
. or proven by the plaintiff against the defendants, then the Jury. must
~find for the defendants. To which ruling of the Couwrt in refusing said
- instructions the defendants, by their counsel, then and there excepted.

4

The Jury then: rendered a verdict of $2.75 in favor of plaintiff against

- defendant Covell, upon which verdict the Court rendered. judgment..

Motion for new trial by Covell. Motion over-ruled by the Court.—

" To which decision of tlie Court in over-ruling said motion for a new
 trial the defendant then and' there excepted, and prays that this, his
- bill of exceptions, may be allowed, &c., which is done.

B. F. PARKS, \
Junae, &e. :

Gommercial Print,.33. Main St.,. Auvora.J]



Ars 47 2

Eo0id0 5 ot

; ﬂ%

Sp e RS 70

D tynt %/m\é VN,

A et
720



144

STATE OF ILLINOIS, SUPREME COURT,

© THIRD GRAND DIVISION.

APRIL TERM, 1860.

Appeal from Court of Common Pleas of the

% City of Awrora.

COVALL et als.
ADAM PHY.

Tue plea in abatement was good. 1 Chit. Pleas, 441. The
City Court had no jurisdiction to send its process out of the City.
Special laws of 1857, page 392, Sec. 1.
School Inspectors vs. the People, 20 111. 525.

2. If that power was given by the act creating the Court, then
the act was unconstitutional.
People vs. Evans, 18 111. 362.

3. The plea in abatement was not waived by pleading over,
Weld vs. Hubbard, 11Tll. 573. And the question upon thaf
plea is saved upon the record.

Hawk vs. MeCullock, 21 111. 220.

4. The validity of the ordinance is not material. That ques-
tion was not raised by the pleading. The question in issue
was, was such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages.

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it.
' W. B. PLATO.
B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

Appeal from Court of Common Pleas of the

L City of Awrora.

COVALL et als.
ADAM PHY.

TeE plea in abatement was good. 1 Chit. Pleas, 441. The

City Court had no jurisdiction to send its process out of the City.
Special laws of 1857, page 392, Sec. 1.

School Inspectors vs. the People, 20 T11. 525.

]

2. If that power was given by the act creating the Court, then

the act was unconstitutional.

People vs. Bvans, 18 111. 362.

3. The plea in abatement was not waived by pleading over.
Weld vs. Hubbard, 1111l. 573. And the question upon that
plea is saved upon the record.

Hawl vs. McCullock, 21 T11. 220.

4. The validity of the ordinance is not material. That ques-
tion was not raised by the pleading. The question in issuc
was, was such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages.

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it.
W. B. PLATO.
B. C. COOXK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

s Appeal from Court of Commmon Pleas of the

COVALL et als.
ADAM PHY. City of Awrora.

Tae plea in abatement was good. 1 Chit. Plcas, 441. The
City Court had no jurisdiction to send its process out of the City.
Special laws of 1857, page 392, Scc. 1.
School Inspectors vs. the People, 20 111. 525.

v

2. If that power was given by the act creating the Court, then
the act was unconstitutional.
People vs. Fvans, 18 111. 362.

3. The plea in abatement was not waived by pleading over.
Weld vs. Hubbard, 11111. 573. And the question upon that
plea is saved upon the record.

Hawk vs. e Cullock, 21 111, 220.

4. The validity of the ordinance is not material. That ques-
tion was not raised by the pleading. The question in issue
was, was such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages.

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it. :
: W. B. PLATO.

B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

QO ictals }Appeal Jrom Cowrt of Common Pleas of the

L) City of Awrora.

ADAM PHY.

Tue plea in abatement was good. 1 Chit. Pleas, 441. The
City Court had no jurisdiction to send its process out of the City.
Special laws of 1857, page 392, Scc. 1.
School Inspectors vs. the People, 20 111, 525.

2. If that power was given by the act creating the Court, then
the act was unconstitutional.
People vs. Hvans, 18 I1l. 362.

3. The plea in abatement was not waived by pleading over.
Weld vs. Hubbard, 1111l. 573. And the question upon that
plea is saved upon the record.

Hawlk vs. MeCullock, 21 T1. 220.

4. The validity of the ordinance is not material. That ques-
tion was not raised by the pleading. The question in issue
was,ewas such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages. ;

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it.
W. B. PLATO.
B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

Appeal from Cowrt of Common Pleas of the

e Chity of Awrora.

ADAM PHY.

COVALL et als. }

Tue plea in abatement was good. 1 Chit. Pleas, 441. The
City Court had no jurisdiction to send its process out of the City,
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3. The plea in abatement was not waived by pleading over,
Weld vs. Hubbard, 111ll. 573. And the question upon that
plea is saved upon the record. \

Hawk vs. AcCullock, 21 T11. 220.

4. The validity of the ordinance is not material. That ques-
tion was mnot raised by the pleading. The question in issue
was, was such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages.

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it.
W. B. PLATO.
B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

VS.

ADAM PHY.

COVALL et als.
City of Awrora.

Tre plea in abatement was good. 1 Chit. Pleas, 441. The
City Court had no jurisdiction to send its process out of the City.
Special laws of 1857, page 392, Sec. 1.
School Inspectors vs. the People, 20 I11. 525.

2. If that power was given by the act creating the Court, then
the act was unconstitutional.
People vs. Evans, 18 111 362.

3. The plea in abatement was not waived by pleading over.

Weld vs. Hubbard, 1111l. 573. And the question upon that
plea is saved upon the record.
Hawk vs. MeCullock, 21 111. 220.

4. The validity of the ordinance is not material. .That ques-
tion was not raised by the pleading. The question in issue
was, was such an ordinance passed by the town.

5. The question as to the constitutionality of the act should
have been raised by demurrer.

6. The evidence was certainly competent in mitigation of
damages.

7. But the town had a right to declare what should be con-
sidered a nuisance and abate it.
W. B. PLATO.
B. C. COOK.
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