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STATE OF ILLINOIS.

IN THE SUPREME COURT.

APRIL TERM, A D. 1860.

JONATHAN BLINN, et al., )
Appellants
o APPERanE, An Appeal from the
ALBERT S. EVANS, Superior Court of Chicago.
Appellee. |
. ABSTRACT OF RECORD.

Turs is an action of assumpsit, brought by the appellee against
the appellants.

The declaration is against the defendants as partners, the
appellants and one Cyrus Adams, and contains the common counts
for goods wares and merchandize ; money lent; and money had and
received ; for interest ; and upon account stated.

The defendants plead the general issue.

The defendants, Eddy and Blinn, file an affidavit that they
have a good defence.

A jury is waived and the cause submitted to the court for
trial.

The Court find the issues for the plaintiff.
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Defendants Eddy and Blinn enter a motion for a new trial, for
the reasons :

1st. That the verdict was against the law.

2nd. That the verdict was against the evidence.

3rd. That the verdict was against the law and the evidence.
Which motion was overruled by the court.

Exceptions thereto were taken by the defendants, and judgment
rendered for the plaintift for the sum of $1,060.81 and costs.

From which judgment the defendants Eddy and Blinn pray
an appeal to the Supreme Court, which is allowed upon their filing

the proper bond.

The bill of exceptions shows the following to be all the
evidence in the case.

Witness Bailey testifies that the firm of Bailey & Mead had
a note signed ** Adams, Blinn & Co.,” tfor §955.82, dated June 23,
1857, payable in sixty days, which was left for collection at George
Smith & Co.’s Bank. That Adams, Blinn & Co. never contracted
any debt with the firm of Bailey & Mead, except they held the
aforesaid note, which they received from Cyrus Adams, in payment
or extension of a note of said Adams, with Philander Eddy as
security, received for goods sold to Adams in 1856. The note of
Adams, Blinn & Co. was paid at maturity.

Eddy said, before we took this note, that if we would take a
note to run sixty days with the company’s name, Blinn extra, it
would be all right, and would be paid. I had no conversation with
Blinn on the subject.

Robert Rayney testified that he was in the employ of George
Smith & Co. at the time the above mentioned note was due, in June,
1857. That it was paid by the plaintiff -on the day that it matured,
and was delivered up to him when paid. It was the custom of the
Bank so to do, and witness presumes notice was in this case given to
the payors, by message or by post.

Alexander Leslie testifies that the same note was in the Bank
of George Smith & Co., that he has looked at memorandums made
by him of notices, and knows that notice was sent to defendants by
postman or through the post office.
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Alexander Lile testifies that he saw plaintiff in his own store,
September 11th, 1857. Saw Mr. Adams there ; saw a note signed
by Adams and others; can’t recollect the other names ; it was for
near a thousand dollars, and was past due. Adams expressed him-
self satisfied with the manner in which the business had been done,
and commenced figuring.

On cross-examination, witness testifies : I know it was Mr. Adams
from his being introduced to me at the time. Adams seemed satisfied
with what had been done; I saw no money paid; my recollection is
not distinct ; something was said but I cannot say what.

Here the plaintiff rested.

When on behalf of defendants, O. K. A. Hutchinson testities :
I heard a conversation between plaintiff and Mr. Chickering defend-
ant’s attorney. Plaintiff said he took the money he got for a note
he got discounted, and paid the note of Adams, Blinn & Co., at
Smitl’s Bank, with it; I understood the note he got discounted was
a note of Adams, or Adams, Blinn & Co.; I think it was Mkr. Lee he
got the money trom; Lee’s name was mentioned in that connection ;
I don’t know the amount of the note, nor when it was due.

Joseph L. Mead testifies: I am of the firm of Bailey &
Mead ; I attend the oftice business; we mnever sold any goods to
Adams, Blinn & Co.; never had any account with them ; a note was
given us by Adams, with P. Eddy as surety, and this note was taken
up by the note of Adams, Blinn & Co.

George Watson testifies: I discounted a note purporting
to be made by Cyrus Adams and Philander Eddy, with Blinn as
guarantor on 22nd August, 1857 ; Lee got the note from the plaintifft
and the note came from Lee to me; this is the note (here it is set
forth) ; Evans stated to me that the proceeds of the note were used to
take up Adams, Blinn & Co.’s note at George Smith & Co.’s Bank,
and that he paid the note at the request of Adams, and afterwards
paid to Adams the balance of the money, less commissions, and gave
him the note of Adams, Blinn & Co.; Blinn and Eddy have both
pronounced their names to this note which I discounted, to be a

forgery.
Here J. W. Chickering, a witness called by the plaintiff,

testifies that he is acquainted with the hand-writing of Philander
Eddy and Jonathan Blinn, and in his opinion their signatures to the
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note spoken of by Watson, are not genuine. It was also proved that
the defendants were partners from January 4th to September 11th,
A. D. 1857, doing business under the name and style of Adams,
Blinn & Co., at South Haven, in the State of Michigan, and Chicago,
in the State of Illinois. Adams spent most of his time in Michigan,

and Eddy and Blinn resided in Chicago.

Afterwards the appellants perfected their appeal by filing a
bond in accordance with the order of the court.

Tue Points made by the Appellants are:—

1st.
The note of Adams,

Blinn & Co., having been given by Adams for his individual in-
debtedness to Bailey & Mead, it was not in the hands of' the payecs
a legal obligation against the copartnership. And the plaintiff, even
if he had paid this note to them at maturity, upon Adams request,
could only be substituted to the rights and remedies of Bailey &
Mead ; he does not stand as a bona fide purchaser of a negotiable
instrument for value before it was due. The note was not sold to the
plaintiff; nor was it ever assigned to him by the payees there of’; at
the utmost he is only subrogated to the rights of the original holder
of the note.
2nd.

But the plaintiff never paid out any money of his own upon
the transaction. All he did was to take the money he had previously
received from or through Adams, and apply it as he was by Adams
directed. Ile was only the agent of Adams to receive the money
from Watson, through Lee, aud pay it over as ordered by Adams
IIe has suffered no damage ; he has expended nothing in the trans-
action, and therefore has no cause of action against the defendants.

J. W. CHICKERING,
Attorney for Appellants.
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SUPREME COURT

OF THE

STATE OF ILLINOIS,

THE THIRD GRAND DIVISION.

WILLIAM SPURK anxp
GEORGE TLOUSTON, )
APPELLEES,
|
Vvs.
THE CENTRAL MILITARY TRACT
RAILROAD COMPANY,

APPELL.\NT./

- POINTS, AUTHORITIES AND ARGUMENT OF THE
APPELLANT. .

‘This suit was brought by the appellees in the Court below,
to recover damages for the breach of written contract entered
into between the parties on 19th of February, 1853, for the gra- °
ding by the plaintiffs of two sections, 59 and 60, of defendant’s
Railroad. Ior abstract of contract, see «lbstract of Record, Iu-
hibit A, pp. 16 and 17. _

The declaration in Court below contained two special counts
in assumpsit upon said contract, and the common counts for work
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and labor. In the special counts, the plaintiff, after setting up
the contract, alleges part pelfoxmfmce of the same and 1eadmess
to perform the bqlance of the contract, and ‘notice of such readi:
ness to the defendants, and .alleges for breach.of the' contract
that the defendant refused to have the work estimated monthly,
as it progressed, and pay such monthly estimates according to
contract; and that defendant refused to allow him  to: plbceed
with the work, and hindered, and prevented, and- discharged
them, the plaintiffs, from the same. ~

The defendant interposed three cepmate pleas to the who]e
declaration, : :

1st. General issue. *  *
2d. Pd) ment before suit br ourrht

3d. A special plea stating that all the. work w'ts done under
a special contract, and setting up the same contract. mentloned in
the declaration, alleging performance by defendant and. hreach
by plaintiffs, in not performing the amount, of work in, each
month required by contract, and i in quitting and abandoning the
work before completion.

To the first two pleas, p]amtxﬁs reply- by rrenelal traverse,
and to the 3d plea mentioned by non- -assumpsit, concludmn' to
the country. Defendant to each replication added a sxmlhtel

By the bill of exceptions it appears that the plaintiffs offered
in evidence the contract of Feb. 19, 1853, under which the work
was done, and then called witnesses to prove that, they entered
upon the performance of the same.

The testimony of the plaintiffs tends to prove that prior to
about the 15th Aug. they had executed no more than 21,000 yds.
in the aggregate, including somewhere about,7,913 yards of
ditches, and earth taken from pits outside the limits of the road
and borrowed by them tomake the fills requived by this contract.

By the terms of the contract, no earth was to be borrowed
to make fills or embankments until the earth had all been taken
from the cuts and used for that purpose; and by comparing the
respective estimates in cubic measure of the cuts and fills, as
estimated by the engineer, it will be seen that the difference be-
tween the number of cubie yards in the cuts and fills on said
section 60 (see Abstract, page 9) was no more than 1,510-yards;



3

awhich was all :that:could, by the terms of said contract, be bor-
rowed,:and even this amount not until the cuts were exhausted.
The evidence on behalf of the plaintifts tends to show that the
engineers of the defendant, or some of them, staked out the bor-
rowing pits for-the plaintiffs, and tacitly; if not expressly, assent-
ed to tlus departure from the contract. s

The only ‘evidence offered by the plaintiffs 6t the amount of
work done underithe contract, was the estimate made by-an en-
gineer after the plaintifts had- quit work and ‘the successors of
the plaintiffs'in the job had commenced work thercon.

The testimony of the def’ts tends to show that all the work
done by plaintiffs was regularly estimated monthly, and the esti-
mates were promptly paid  according to contract. Also, that
owing to the mauner in which plaintiffs performed the work done
by them, it, in the whole, was not worth more than 10c¢ per yard,
assuming the whole job worth 19c¢. '

That they finished none of the work which they commenced,
and that it was defective in heigth and width of embankment
and depth and width of excavation, and after doing in this man-
ner about } of the work in more than § the time, and receiving
much more than it was worth in proportion to the average value
per-yard of the whole job, they tlien of their own accord aban-
doned the work, leaving more than two-thirds of the most
expensive portion of the work undone, for the completion of
which the defendant was compelled to ‘pay about 85,000 over
the contract price.

The only error of the Court below, on which the defendant

can rely for the reversal of this inquitious judgment, is
.. That the Court erred in overruling and denying the motion
for new trial on the grounds stated in the motion, and that the
verdiet and ]udfrmcnt are against the law and evidence in the
cause. j
I. Tt Will be seen by the above abstract of the pleadings
that the defendant interposed three separate pleas, cach to the
whole declaration, upon each of which pleas the plaintifis took
issue.

The third plea interposed by the defendant was in effect that
all the work and labor alleged in the declaration was done under
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a special contract, which is set up in said:plediand is:the:same
stated in plaintiffs declaration, and that the defendants have in
all respects performed the same and 'v.lleo'mg specml breaches:by
the plaintifis. 3ik3 roal e

To. this plea the plamtlﬁs rephed, denymﬂ' the contract
mainly, and. concluding:to-the country. ; ¢

Now:-this plea was both in form .and: subst'mce a complete
answer to the whole declaration, and as the replication denies but
a single part alleged in it, to-wit: The agreement, if it appear
by the record t]nt the agrecement as tholem alleged was proved
on the trial, it follows that the defendants: were cutltled to a-ver-
dict in their favor.. gt ' i Yy

Now it appears by the 1ccoxd seé¢ p. 3 of Abstxact tlnt the
said agreement as stated and set forth in Aaee verbain said special
plea, was the first picce of evidence introduced by: the plaintiffs
on the trial. - Hence the defendants were entitled to the verdiet;
and the Court erred in overruling the motion for a new trial.

On the trial the plaintiffs abandoned all claim on account of
sec. 59, ‘and the verdict was rendered for damages on sec: 60
alone,-to which the enquiry hele will be limited. See Abstract,
page 14 record page 95. eI '

The record contains no evidence of the abandonment ot the
written contract by either party, and the verdict and judgment
must be sustained upon the special :counts ot the dec]manon, it
sustained at all.: ,

The only: question therefare is' whether the ev1dence set forth
in the record is sufficient to support the verdiet upon the special
counts upon the contract. 2

Both of these counts allege a partial per tmmfmce of the
contract by the plaintiffs, and readiness to perform in full, and
both allege specific breaches by the defendant. '

The breach alleged in the first of these counts is that defen-
dant refused to pay theper cent. of each monthly estimate as the
work progressed,, and that on or- abount st September,, 1853,
defendants refused to allow plaintiffs to proceed with the work,
but hindered, prevented and discharged them..

.- The breach ,alleged in the second special count is the same
as the first, and also, that although plaintiff had performed 21,000
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yards of excavation, and was entitled to have it approved, accept-
ed and estimated by defendants’ engineer, yet neither the defen-
dants nor its engineer approved, accepted or estimated said work,
but fraudulently refused to do so at the instance of the defendant.

Now both these allegations of performance and readiness to
perform by plaintiffs and breach by the defendants, are material
and must be proved substantially as stated to entitle the plaintiffs
to recover, and unless the record (which contains the whole
evidence) furnishes at least some legitimate proof in support of
these allegations, the judgment cannot be supported. Now, the
only evidence of performance, or readiness to perform, offered
by the plaintiffs, consists of the testimony of V. /7. Brewley, who
swears that he measured the work done in sec. 60 by plaintiffs,
somewhere between 1st and 20th November, 1853. Measured
cuts, ditches and borrowing pits, all excavations of every kind,
and found them to amount to 21,550 yards, of these 7973 yards
were ditches and borrowing pits; he measured all excavities
without allowing anything for gullying ; the width of cuts was
in some of them 22 and some 25 feet at base, slopes some correct
and some not, some of the cuts and banks rough and unfinish-
ed, and some of banks above grade; did not measure ditches and
pits separately.

Awstin Fink who testifies that he pointed out work done by
plaintiffs to Brewley to measure.  Plaintiffs commenced in March
and quit in July, mainly for want of funds. The difficulty was in
not getting money for borrowed earth ; the borrowed earth was
put in at half price. -

The borrowing pits were staked out” by the engineers.
Plaintiffs quit because they could not get larger monthly allow-
ances. I claimed more due. Plaintiffs received over $2,700 of
defendants. The plaintiffs took the earth nearest to the fills to
make fills with. :

Myron Prince whose testimony is of no importance.

This was all the testimony offered by the plaintiffs on the
trial.

Now, the utmost effect of this evidence is to show, that
plaintiffs commenced the, job in March, and quit without finish-
ing it in July, and that between those dates, the excavations
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-made by them, according to measurment of the witness, Brewley,
made some months aftex, amounted to over 21,000 yards.. ‘It
clearly appears that he, Bxewley, included in his measnrement
more excavation than plaintiffs-were entitled to have estimated to
them under the contract, for he says that the cuts were some 22 feet
and some 25 feetiwide at the base, while the :contiact: width: was
22 feet, and therefore no more than 22 feet could be estimated.
Some of the ¢nibankments were above grade and would lave to
be taken down, and the cuts and fills were rough and unfinished,
and the pits and cuts had gnllied and no allowance ‘was made for
this: Now; by the contract and ‘the law: .applicable: to .it, the
plaintiffs wonld:be entitled to have.no.work.gstimated which-was
unfinished, or if estimated. at ally.it ought to be: subject fo such
deduction as wonld be required; to hmsh it 2o

This evidence furnishes iis mo means to determme hnw much
work was done by the plaintiffs in each or any month, or how
much, it any, was estimated to them in each or any-month or in
the aggregate, or how much the plaintiffs were entitled to have
estimated and paid for.

The whole of the excavations, some three montlis after phm-
tiffs Jeft them without deduction for gullying, including unfinished
work and excessive width of cuts over contract w1dt]1 amounted
to over 21,000 yards, but this amount was more than plaintiffs
were entit]ed to have estimated, hut how much more we have no
means to ascertain. Ior this work he had received, by the testi-
mony of his own witnesses, over $2700; ‘lloiv.much over does
not appear. o

Now, by the the terms of the contract, p]amtlﬂ'b were boun«l
to excavate as follows on said job: In March, 5,000, April 10,000,
May 15,000, June 20,000 and July 20,000 ym'ds, making due on
said contract on 1st August, when plaintiffs quit the job,.70,000
yards, abuut fifty thonsand yards more than avas done. - By. the
terms of the contract, the defendant was .bouhd topay:80 per
cent. of the monthly estimates of the engineers of defendant, re-
taining 20 per cent. as scenrlty for completlon ot the work, and
both parties were bound to abide the measurement and estnm’ttes
of the enginecr. See contract, pages 16 and: 17, abstract.  No
evidence is offered of the refusal of or neglect of the engineer to
make the proper monthly estimates, or of the neglect or refusal

X~
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-of defendant to pay sueh estimates. ;Nor is-there anything in
- thisevidence tending to'show that plaintiffs-had, in fact, entitled
‘themselves to have eshm'tted and paid to'them any more than
«they had recovared. The evidence shows that they -had done a
ipart of the job and veceived ‘a:part of the pay, but whether more
sorless ‘than they were: enht]e(} to there is nothmrr in the recoxd
to: show. « : s -

This testlmony, Jt isduosisted, dxscloses 1o’ le«ral excuse Or
. reason for the plaintiffs failure to perform the labor in the times
and in the proportions required by the contract, nor for abandon-

“ing it befores completxon, and ‘instead of showing' any breach of

'the ‘contract by the"defendant; clearly convicts: thc 'p]amtlﬁ's of

“'gucl breach; both in failing to progress with the work as fast as
the contract required and in quitting:it before completion. - If

;no-evidence had been offered by the defendant the verdict could

-not be sustained. - - S1:uD

- On the part of defendanta, the tesmuony of Bergen and Ses-

~sions,‘the stibsequent’contractors on sec. 60 shows, th’lt none of
the work on said section done by plaintiffs was actually finished;
that the euts. were over the contract width ;. (22 feet;) that the
~embankments. were above grade, and of improper width, and un-

‘finished 5 that the plaintiffs had selected the easiest and cheapest
work;imaking such portions of the fills or embankments only as
.were nearest the euts and where the haul was shortest,.and that
consequently the work done’ by them was worth:no more than
.10 cents per yard, assuming the whole to be worth on the aver-
age 19 cents per yard. :

- By the: testimony -of - J. M. Green, Jno. M. Be1 rien and
Alexander Knapp, the two latter engineers of said road, it was
.proved that plaintiffs commenced w ox]\ in March 1853, and that
all the work done by them on said sections was regularly esti-

smatéd and paid. for eaph month; and that the’ work §0 done, esti-
vmated, and pdid for, was ds fo)low= :

Mareh, 4,195 - oo

¢ April, 373d vl | o
.May, 3 513 yards excay atxon in cuts.and 2 34‘) borrowed earth.

June, 3,1 8 . &
July, il A .' = . 312" «

3

——

Total 15 576 excnvatlons in. cuts 2,661 borrowed earth,

/r’z’a’}
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Making a total of both cuts, ditches, and’ pits of° 18,28% ymds
That by original agreement the plaintiffs’ could’ bor1 ow ng cartls
until all the “Guuts were éxhausted ; that the encrmcel‘s~of detendﬁht‘
consented to the plamtlﬁ‘s bmrowfng earth fxom borrow1ﬁ0‘ pxts‘
upon condltlon ‘thit it should’ l)e done '1t 10° centb per yal‘d e
§tead of 19 cents, the contlact pilce PHIE SAGUARER. (5 iteo
i fm theg qppeals by the testlmony of ‘thiese envmeef's, Bé
rien and Knapp, ‘that- the deferidant ‘actnally paid to'tlre plain-
tiffs, and to their order, the followmrr sums f01 s'nd w ork, to' wit
April 5 8637 GaASH L) - :
MRy ® B, gy gy ¢ 5 ) o lia et

) ’Jime -,'7',\ \ RGN B ot heonpot diom do
Ul ey 467
* Julyt'B, 19418" ;
A :vA'i]g,. 17818 RIS YU Do a it

bl g b27"¢£ G e glaita s paf
While. the xvho]e amount of’ wonk done by plamtlﬁs in, the;sanme
time was 18237 yards, which at the contract price, 19 cents per
yard for.the whole; would amount: to $3,465,03, 80 per. cent. of
which-only was to be paid as the work progr essed which S1772.-
02, but; reckoning the 2661 yards, borrowed earth at 10 cents the
ym‘d, thepricé at which the:plaintiffs agreed to do it, and paying
this 10 cents per pard in full, instead of retaining. the 20 per cent,
theiwhole-sum;to which plaintifts were entitled; would. be $229.49
less. ;;Making no deduction.-on, ,acconnt of bonowed e’uth and
allowing the. plamtlﬁs 80 per :cent. on the. whole: work, done af,
each estimate, it appears by these estimates that defendant over-

paid the plaintiffs betwoen-two; and -three dallars, while if. the
deduction of 9.cents per yard were made to. syhich defendant
was entitled on account of borrowed earth, then.the plaintiffs
have. received over %24:0 .moye-than they were. gntlt]ed tq by con-
tlact 4 el e s o Yo

i‘It. appears’ by the tcstnnony ot these wﬂmesses and the
exhlblts showing the amount ‘of work done-and estimated each
-month, that. plaintiffs utterly failed to, pex form.the amount of
worlk ini each month required by contraet.. . .

That they fell short the first month, 'md a]thouﬂh they made
up the deficient in the next month, they failed in. each subsequent

X
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month, and when more than two-thirds of the time had elapsed
and more.than that proportion of the work was due, the plaintiffs,
lnd per formed less than one-third of the work, and that third the
cheapest part and although the woxk done was unfinished and
therefore not entxt]ed to be estlmqted yet the defendants pxomptly
estimated it monthl}, ‘and although. between 2, OOO and 3,000
yards was borrowed-under special contract in vnohtxon of ouomal
agreement, and was to be done. at 10c per ymd, yet the defendant
qctually paid for the whole at 19c per yard, 1etammv only the 20
per cent. stipnlated in the original contract.

That the failure of the plaintiffs to. perform the amount of
work in each month required by the contract was without the
consent and against the remonstrances of defendants and that
some time in July the plaintiffs without the consent of the
defendants quit the work wholly and declared their determination
to do no more on it. ' '

That the defendants were obliged to and did pay about
85,000 over the contract price to the parties .who completed the
Job 02 : ISR,

- Now, from the above statement of the evidence cont'uned in
this record; it appears. that there is no actual conflict/between'the
testimony of the respective parties, and no appearance: of conflict,
eXcept upon one point, to wit: the totql amount o‘r e\c'w'mon on
section’ 60 done. by plaintiffs. v ey

Upon this point the plaintiffs prove a measurement :md es-
timate made by witness Brewley, an engineer, some two:months
dfter they-had ™ qmt the job. Brewley meqsnred all'the excava-
tions found on the section and pointed out to him by TFink,
without making any allowance for gullying since work was done,
or for unfinished work, or for OYCCSS ot width of cuts over contract
width of 22 feet. ‘

The evidence introduced' by the defendant of tho monthly
measurement and estlmqtes by its engineers of the amount of
‘work done @acli ‘montli'and’thé paymentsimade by it, are entirely
vlmcontt’adlcted, ‘and as'to the amount of payments are corrobora-
ted by the “testimony of 'the plaintiffs.. The -aggregate oftheso
monthly estimates made by the defendant’s engineers, however,
falls sliort of the whole amount of excavation measured by plain-
‘tiffs? witness: Brewley, by some 3,200 yards; but this-small
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difference may easily beaccounted for by the the gullying df'the;
pits and cuts after the worlk was done, by excess:in width of cuts
over 22 feet, and unfinished work not entitled to:be estimated,)
without impeaching theicorrectriess of the: estiinatos:of-the engi-:
naer's of the defendantss v 1255 i - s wrilrgne s

- But it is insisted by the deféndant that the mensurement and
estimates: of pladntiffs! work by defendant’senginder:diei(urider:
th* contract) ‘conclugive: on' the plaintiffy; unless impeached. for
fraud, whicl is'fiot nttempted - ' 0 e o)

MeAvay vs. Long etaly18 10, R., 150

e i 00 oCanal Tyusteesiys. Lynch, 5, Tepm, 526, ]

v It is expressly: agreed-that the work shall: be’ measured 1qud;
estimated: by the engineers: of the defendanty,and, paid; forsupon:
such measurement, month!y; Noywy unless' the: enginger refused..
upon.request to make such estimates|-or unless he is:showmn to-be
guilty of fraud or misconduct in the performange of this: duty; his,
neasurement is the only mode -of. determining- the amount; of:
work done, and such measurement and estimate is conclusive-
upon both ,parties. 39 e gotiina £

. Now-it is insisted that the evidence .offered by the, plaintifts
of the amount of work done by them, although uncertain and-
unsatisfactory instead  of impeaching the measurement and esti-
mates made. by ' the engineers of defendant, tends. strongly to
show: that those estimates were; correct; -or at all eyents, thatthe -
plaintiffs received all they were entitled to. The differenee‘being
only some 3,000 yards jn 21,000, and. the estimate of plaintiffs’
witnesses embracing _e.\'ce_ssf'qf.'\sii(‘lth:'of ‘ cute 9}*’(';1" 29 foet, g;ull;v‘ing.
of pits, cuts and ditches since work done, (some three months,)
and unfinished work. , iy dyinit bt i

It is farther to be remarked that if the defendants’ engincers,

in making their estimates of the work, made the deduction of 9¢
per yard on the 2661 yards of borrowed earth, which they were
entitled to, they paid over to the platntilfs enough of the retained’
per cent. té make this up, as ‘will be seen by computing the price
of the whole 18,237 yards, the aggregate of all the estimates,
borrowed earth included, at the‘full contract price, 19¢, and de-
ducting 20 per cent. - 180 ity 7 i 4
By this calculation it will appear that thé price ‘of the wholé:
amount of labor so measured and estimated at- 19¢ per yard is’

{ GOXIG ele furagie

-2,
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$3,465 138, and that 80 per-cent. of thia sum, which waa the:
proportion to be paid as the work progressed, amonnts to 82,7 72.

10—while the sum received by the: plaintiffs was: 82,774 47,

$2 37 more than thiey were entitled to for all the work.done by

them according to the engineer’s measurement, makingno deduc-

tion. for. the ;borrowed carth, ' It is therefore guite, immaterial

whether the engineer 'made any deductionin his estimates for.
the borrowed eurth, or whether the proof. justifies, him in doing
s0, as the plaintiffs have in cither case received move than they:
were entitled to by the contract. \

Upon a review of ‘thewhole of the evidence it is manifest
that thete is not the slightest proof to support the verdict. That
all ‘tlie evidence, as well that offered by the plaintiffs as that-
of the defendants, shows clearly that the. plaintiffs from the
commencement failed entirely todischarge their duty under the
contract, and in the small amount of work they did ‘under it
carefully prepared to abandon and leave the job unfinished with
advantage to themselves. '

A portion of the work conld be done at half 'the contract
price, to-wit: That part of the cuts which was nearest the fills
or embaukments, where the hanl was short; if they could do
this, which was worth no more than half contract price, and get
it estimated and paid for at 80 per cent. upon full price, and then
abandon the residue, it would be a‘spéculation. -This is precisely”
what the plaintiffs did. : i

~ They did about one-third of the work worth about 10c per
yard, and left the remaining two-thirds where the haul was long
and the work expensive, and which cost the defendant 31c per
yard undone, and thus inflicted a loss ot near $5,000 on the de-
ORI et fr

. The plaintifs stand clearly convicted by all the evidence of
performing, the easiest and most profitable part of the work, and
then deliberately and without excuse abandoning the job.

_In no particnlar has the defendant failed to meet its obliga-
tions, nor is there in any part of the record the slightest evidence
of such failure, and it seems impossible to account for the verdict
against the defendants on any hypothesis consistent with ecommon
honesty and common intelligence of the jury which rendered it,
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and it is respectfully insisted that it was the obvious duty of the
Court below to set it aside as equally against the evidence in the
case and repugnant to justice and right.

WALKER, VAN ARMAN & DEXTER,
Counsel for Appellant.
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S T A T E 0 F IL L I N O I'S, } THIRD GRAND ni\'lsim'. Ai’!‘{l.l, TERM, 4 D, 1860,

SUPREME COURT,

CENTRAL MILITARY TRACT RAILROAD COMPANY, vs. WILLIAM
SPURCIK AND GEORGE HOUSTON.
Appeal from Knox Circuit Court.

ARGUMENT FFOR APPEILLEE.

I. It is objected now for the fizst time, that the plaintiff’s replication to defend-
ants’ third plea was insufficient. The plea of set-off is in the nature of a cross-ac-
tion, and, like the plaintiff’s declaration, contains a statement of the defendants’
cause of action. The plaintiff denied the making of the contract upon which the
defendants’ right to recover was based. - The replication was a complete answer
to the plea; and a general denial of the facts upon which the plaintiff was sought

to be charged was sufficient.

1 Chitty’s Pleadings, 579,

Bt if the replication were insufticient, we find nothing in the record to show
that this was made the ground for a new trial. It that be true, then it is too late

to urge the objection here.

II. It is insisted that there is no evidence to support the declaration; that there
was no violation of the contract by the defendant; that the plaintiffs had been
paid for all the work done by them nnder the contract proven in this case. We
may safely say that the evidence does not sustain either of these assmmptions. The
principal question in the court below was as to the earth taken from the, borrow-
ing-pits. It is proven that the proper quantity of borrowed earth was not allowed
by the defendants. BrALEY (nof Brawly, as in the abstract,) testified that he ob-
tained his marks and figures for measuring from Ilurd, and that their two meas-
urements agreed; but in the estimates the plaintiffs were only allowed for one-half’
of the borrowed earth, less zwenty per cent. The contract makes no distinetion
between earth borrowed, and that taken from the cuts. The contract says *that
in all cases where horrowed carth is required, the regular cut shall first be taken
out, unless otherwise directed by the engineer” (see last page of abstract); but the
contract nowhere provides that the plaintift shall only be allowed Aalf the contract
price for the borrowed carth so taken under the direction of the chief’ engineer.
Frink testifies *that he never knew borrowed earth to be taken, only when it was
staked oft and directed by I. M. Berrien, who was the chief engineer: that plain-
tiffs never went out of euts to lorrow earth but when directed, and never for their
own accommodation, and only when staked off’ by the engineer.” (See Frink's

testimony, page 4 of abstract.) The measurement of Braley establishes the
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amount of borrowed earth tor which the plaintiffs were entitled to reccive pay.
He makes the amount of borrowed earth at 7.9738 cubic yards, which at the con-
tract price (19 cents per cubic yard) gives us $1,514.87: deducting the 30 per
cent. paid, $454.46, and we have the amount the plaintitfs should have recovered
at $1,060.41.  Bat it may be insisted that the plaintiffs, on account of their aban-
donment of the work, forfeited their right to demand the twenty per cent. that had
been retained. The answer to that objection must be that the defendants were
acting fraudulently, and refused to make the estimates to which the plaintiffs
were entitled. The refusal of the defendants to 1nake the estimates to which the
plaintiffs were entitled was a palpable violation of the contract by the defendants,
and a frand upon the rights of the plaintiffs; and it was for this refusal of the de-
fendants to make and allow the estimates to which the plaintiffs were entitled un-
der the contract, that they were forced to abandon the works. (See pages 4 and
5 of abstract.)

We think we may safely assume, then, that the following propositions are fair-
ly deducible from the evidence:

1st. That in all cases where the plaintiffs used borrowed earth, under the direc-
tion of the chief engineer, they were to be paid for it at the same rate they were
allowed by the contract for excavation.

2d. That all the horrowed earth taken and used by the plaintitfs, was taken
under the express direction and at the instance of the chiet engineer, or his assist-
ants.

3d. That for the borrowed earth so taken, the plaintiffs were atowed only one-
half' of the contract price, and that from zka¢z amount the defendant retained

twenty per cent.. making the sum actually paid only #4irty per cent. of the whole
amount.

4th. If the foregoing propositions be true, then it follows that the verdict of the
Jjury was not too much, but rather that it was not enough.

ITI. Tt it said the estimates made by the chief engineer of the railroad company
are conclusive against the plaintifts, unless impeached for fraud. That is true, as
an zsolated proposition, but taken in connection with the evidence it is an unwar-
rantable assumption, The evidence is,—that no estimates were ever made by
the chief engineer at all: that they were all made by Hurd and reported to him.
Under the contract Hurd had no right to make the estimates, they were to be
made by the chief engineer.

I'V. It is assigned for error that the Circuit Court over-ruled the defendants’
motion for a new trial. The reasons upon which said motion is based are, Ist
that verdicet is against the instructions; 2d, the evidence is not sufticient to sustain

the verdict: 3d, the verdict is against the law and evidence, and 4th, that the evi-
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dence does not sustain the declaration. The instructions were all based upon an
assumed state of facts, which the jury found to be untrue; and if the instructions
were not adapted to the facts of the case, then they were improperly given, and
the jury had a right to disregard them and decide the case upon the facts, with a
proper regard for the rights of the parties. That the evidence fully supports the
verdict we have clearly shown in our examination of the facts from which the jury
arrived at their conclusions. This court will not reverse the judgment for refusal
to orant a new trial, unless it should appear that the verdict is clearly against the
weight of evidence.. We insist that there is nothing in the record to induce a
belief that injustice has been done, and if it should seem that the rights of the par-
ties have been properly regarded, the judgment will not be reversed.

Smith vs, Shaltz, 1 Scam. R, 491,

Gillett vs. Sweat, 1 Gili, R., 475,

Newkirk vs. Cone, 18 TIL R., 454,

Dishon vs. Shaw, 19 Tl R., 59.
French vs, Lowry, 19 111, 158,

We wish, in conclusion, to call your attention to the fact that the abstract is in
no sense a fair or just presentation of the facts appearing in the record. Ior in-
stance: Frink testifies that the original plan of the railroad was changed, and a
" bridge or trestle-work several hundred feet long was built, instead ot an embank-
ment, and that this of itself made the whole work of grading far more expensive.
There are other material facts in the record which do not appear in the abstract,
but we do not deem it necessary to call your attention to them.

We have looked in vain for any reason for reversing the judgment, and there-

tore insist that it should be aflirmed.

H. M. WEAD & JOHN J. WEED,
Attorneys ror ppellee.
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Jameson & Morse, Printers, 14 La Salle Street, Chicago.

SUPREME COURT,

THIRD GRAND DIVISION..

WILLIAM SPURK axp
GEORGE HOUSTON

8.

CENTRAL MILITARY TRACT

RAILROAD COMPANY.

ABSTRACT OF RECORD OF COURT BELOW AND BILL OF EXCEPTIONS,

Declaration in assumpsit.

First count on special contract entered into between Plaintiffs and
Defendants, on 19th of February, 1853, in which plaintiffs agreed to do all
the grading, to prepare the road of defendants, for superstructure on secs.
59 and 60. (Abstract of contract hereunto attached marked Exhibit Al)
Countalleges, that plaintiff entered upon the performance of said contract,
procured the necessary lahor and materials and commenced the work and
performed a part of it, to wit, removed 21458 yards of excavation on sec.
60, to the acceptance of the agent of defendant, and have always been
ready and willing to complete the whole of said work of which defend-
ants had notice, yet the said defendants did not nor would perform said
agreement, but neglected and refused to pay said plaintiffs 80 per ct. of
each monthly estimate as the work progressed ; and on or about the first
of September, 1853, refused to allow the plaintiffs to proceed and finish
the said work, but hindered, prevented and discharged them from the
same. Whereby plaintiffs have been deprived of the profits they would
have made.

The said declaration contains the common connts for work and labor,
and another special count on the same contract, and is the same in form as
the first count, except it alleges that it was agreed in and by said con-
tract that if the said sections were not ready for working by the first of
March, a time should be allowed for completing the work, beyond the
time above specified equal to the time from the first of March till such

\
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time as the ground is ready for work, and it was also therein provided,
that if the work should not be carried on as fast as above specified,
defendant might' enter and take possession of said work and re-let the
same as they might think fit, and in that case plaintiffs should make no
claim for the retained percentage, but that the same should be absolutely
forfeited. ,

The breach alleged in this count is, that although the plaintiffs per-
formed part of the work, to wit, 21,000 yards of excavation, and was en-
titled to have it approved and estimated by defendant’s engineer, yet
defendant did not, nor did its agent or engineer, approve, accept or esti-
mate said work, but fraudulently refused to do so at the instance of the
defendant.

Defendant also refused to pay said 80 per cent. of monthly estimates,
and on or about the 1st of April, 1853, discharged plaintiffs from said
Job and refused to pay them the contract price for work done by them.
To plaintiffs, damage $10,000. Account appended.

Excavation of 13671 yards earth on sce. 60, in

spring and summer of 1853, at 19¢ pr. yd. 3,000
Making ditches and excavating carth on 3d sec.,
7987 yds, 19¢ pr. yd. 1527.50

Defendant pleads.
First general issuc.
Second payment before suit brought.

Third, a special plea to the whole declaration, alleging and setting
up the agreement stated in declaration, that the work and labor alleged
iu the declaration was done under said agrcement. That the plaintiffs
entered on the performance of it. That defendant was at all times ready
to perform, and did perform all his part of said agreement, yet plaintiffs
have broken and violated the same. They did not remove the nnmber
of cubic yards of earth they were bound by said contract to do in each
month, although the ground was ready for working on the 1st of March,
and that on the 3d day of August, 1853, the plaintiffs stopped and aban-
doned the work, and afterwards, on the 6th day of the same month, the
defendant re-let the work as they had a right to do, and that the defend-
ant, in order to secure the completion of the work on sec. 60, was com-
pelled to and did pay and advance $5000 more than the contract price
for which plaintiffs were bound to do it, and thereby has been indemni-
fied to said sum of $5000, which he will set off against plaintiffs damages.
Defendant adds account as follows:
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Cash paid, $2598.47
43 (13 1100
Damages for breach of contract, 4469.50

To first special plea and common counts defendants reply by general
traverse.

For replication to second special plea, the plaintiffs say, precluds non,
because they say they did not undertake and promise as therein alleged
and put themselves upon the country, &c. Issue being thus joined,
cause was continued from time to time to the September Term, 1859,
when on the 29th of September, said cause was tried before a jury, and
verdict rendered for the said plaintiffs against said defendant for the sum
of 939.16 cents damages.

Whereupon the defendant entered motion in arrest of judgment and
for a new trial, which motions were then and there both overruled to
the decision of the Court overrnling said motions, the defendant then
and there excepted. Judgment was then rendered upon the said verdict.

The defendant prayed an appeal to the Supreme Court, which was
allowed, upon his entering into bonds in $2000.

Afterwards, on 17th November, defendant filed bond. On 11th of
November, defendant filed bill of exceptions, containing the following
matters.

On the trial of said cause, the plaintiffs introduced in evidence the
contract marked Exhibit A. Plaintiffs then introduced one N. H. Brew-
ley, who testified.

I am an engineer. Measured work done by plaintiffs on sec. 60 of
defendant’s road; measured it between 1st and 20th November, 1853.
Measured all the work done on sec. cuts, ditches and borrowing pits, and
made statement (shown witness) of amount, it was 21550 yards.

No. of yards in ditches and borrowing pits 7973; cuts and excava-
tions 13577 yards.

This pmeasurement was made after Bergen & Sessions (plaintiffs
suceessors in the job) commenced work, a few days. Spurk showed me
what they had done, and I did not include it in my mecasurment.

On cross-examination says: I measured only excavation. I meas-
ured all excavation finished or unfinished. Made no allowance for gully-
ing. Width of cnt 22 feet, including ditches; slope one and a half to
one; some cuts 22 feet at base and some 25 fect; slope some of it 1} to
1, and some not. Can’t tell how much 22 feet and how much 25 feet.
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Can’t tell amount of estimate for borrowing pits and ditches separately.
Think one-third amount was ditches and borrowing.

Some grubbing had been done and somo timber furnished for cul-
verts ; can’t say how much of either.

]
Ditches are invariably required to preserve embankments from sur-
face water.

Austin Fink.

I was clerk of plaintiffs a part of the time while they worked on the
job; part of the time I was superintendent; was there all the time but
four or five days at commencment and two weeks in July. I was not
there when they commenced in March, and quit in August or 1st of Ju-
ly. They quit for want of funds. Erastus Hurd was engineer in charge
of work.

A notice was given to constable to serve on company. Can’t tell as
it was served. ;

The difficulty was in not getting money for borrowed earth. Bor-
rowed carth was put in at § contract price, and then 20 per cent deduct-
ed. I never knew borrowed earth to be taken but it was staked off and
directed by J. M. Berrien, who was chief engincer.

Borrowing pits were staked oft by the engineer. Hurd and Knapp,
engineers, were there most of the time.

Never went out of cuts to borrow earth but when directed, and never
for their own accommodation, and only when staked off by the engineer.
Hurd and Kunapp were there most of the time.

I was there when Brewly measured, and showed him what to meas-
ure. There was one culvert; can’t tell whether he measured it or not.
Can’t tell how much timber in the culvert. There was grubbing from
8th to 4th of a mile through a grove. Some large oak {imber cut down
and stumps dug out. ;

The notice spoken of was in July. On sec. 60, Plaintiffs expended
$4,380. '

Plaintiff quit because he could not get larger monthly allowances.

Plaintiff received from defendant over $2,700 on sec. 60. They com-
menced work in March, and worked April, May, June and a part of
July. I claimed more due.



43

44

45

46

46

(57

On Cross-Examination.

One borrowing pit north side, near the centre of fill ; dirt hauled in-
to fill; can’t tell how large or deep it was ; can’t say who asked to have
pits staked out. I don’t know plaintiffs quit work 1st of July, 1853.
Can’t tell size of culvert on sec; wooden bents from bottom, and planked
and covered with earth. Sec. 60 was one mile long; N. end of sec. run
through a cut N. of timber, % of sec. was S. of Walnut Creek; only one
cut S. of creek. Plaintiffs commeeced and took out earth from the cut
nearest to the fill. Culvert was N. of grove. The borrowing pits were
staked off before I came there. .I found the men at work in pits, and
asked the reason, and was told the cut was too wet to work in. Did not
hear engineers direct men to work in pits. The earth was not all taken
out of cut when plaintiffs left.

Myron Prince.

I kept boarding house on the work ; I was there from3March to Oc-
tober. Plaintiffs had trouble with their men; they did not pay them,
and men stopped work, and then commenced again, and then plaintiffs
quit and took men in sec. 59; don’t know why plaintiffs quit in sec. 60.
Hurd, engineer, said if plaintiffs did’nt keep less liquor he would take
work away from them, and defendants took liquor away and paid men
10c extra; 80 rods through timber on sec. 60; heavy timber, oak, walnut,
&e.  Some of it was cut and grubbed ; not all. Can’t say what it was
worth.  Cut 100 feet wide; not grubbed so wide; no culvert on sec. 60;
one on 59; two borrowing pits. In April weather was wet and could
not work in cuts, and Fink went and got Knapp to lay off borrowing pits.
This is what I understood.

Plaintiff rested.

Defendant called I. S, Chambers,

I knew Silas Willard, now dead. I was in business with him in
1854, and for him in 1853. He paid plaintiffs and their men. Willard
got money, and on an order from plaintiffs he paid the men.

George 1. Bergen.

I knew section 60 of detendants’ R. R., and was in company with
F. P. Sessions in doing labor on that section. Commenced in August,
1853, and finished the section in one year. The first we did was to get
ready to work. The fill put in by plaintiffs was above grade. Plain-
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tiffs had worked both sides of the creek. Excavation by plaintiffs was
that part nearest the fill. They had carried out embankment 150 to 200
feet, and some of it too wide and some too narrow, some right width,
but rough, and too high. Dirt from pits was put in the fill; pit was 100
feet from the mouth of fill. Cut taken out by them was not regular—
some too wide and some too narrow, and rough. Requisite width of cut
at base, 22 feet. It was near a mile from N. end of fill at creeck to S.
end of section. That work N. of creek was short haul, and the balance
of dirt was to be wasted. The work done by plaintiffs was the cheapest
part of work on section; this work was better at 10 c. per yard than
whole work at 19 e. If the whole worth 19 c., this was not worth more
than 10 c.

None of work done by plaintiffs was finished up—it was dug out
and left rough.

We made ditches in the cuts plaintiffs excavated. The ditch N. of
road was necessary, 50-100 feet long; it was just through a bank, and
could be done for 10 c. per yard. The ditch S. of road was not neces-
sary; it was the lower side, and water would run away. [Looks at
papers shown.] These are estimates of work done by Bergen & Sessions
ou said section in comjleting work. We received the money mentioned
in these papers and cxecuted receipts. We were the lowest bidders,
and the work was done as cheap as it could be. Bergen & Sessions’

contract was made in August.
Cross-Lramined.

The extreme haul was from S. end of section to creek. The plain-
tiffs did not take out most of the stumps. :

. P. Sessions.

I was one of the firm of Bergen & Sessions, who finished section 60,
and was on the work most of the time prosecuting the work; no culvert
on this section. Depot grounds were on section N. or E. of section 60.
Extreme haul on section 60 near a mile from S. end of section to creek.
Plaintiffs, in work they did, had the shortest haul on the work, and ex-
cavated in that part of cut nearest to fill; the longest haul they had may
have been 400 feet, not more. From where the plaintiffs commenced
to excavate, S. of creek, the cut extended S. to extreme S. end of sec-
tion; on 8. of creek the fill extended 8. to where grade line struck bank,
300 to 400 feet S. of creck, and from there S. to end of section was
heavy cut all the way, and all the cut had to be hauled North to make
the fill at creek. The average depth of cut was10 or 11 feet. At some
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places plaintiffs excavated 24 to 25 feet wide at base of cut. One of
plaintiff’s borrowing pits was near where grade line struck the bank,
and about 400 feet S. of creek.

The fill N. of creek was too high, above grade 200 to 250 feet; it
was worth 20 to $25 to reduce it.

The extreme haul N. of creek was 400 feet. The excavation done
by plaintiffs N. of creek was that nearest the fill, and therefore shortest
haul. The cut N. of creek, after 50 fect, was 3 to 4 feet, and tromn that
to 5 or 6 feet, where plaintiffs quit. We did 100 feet more grubbing
than plaintiffs did. It it was worth 19 c. per yard to do the whole work,
then the work donc by plaintiffs is not worth half that sum. The haul
is what makes work expensive, and their haul was the shortest on the
work. Bergen & Sessions got for some of the long haul, 81 ¢. When I
took the job, Hurd said I should have back per centage, which he said
was §700—8900; he said he allowed plaintiff half contract price for
borrowed ecarth. We were allowed 3000 yards for borrowed earth.

J. M. Green.

I any a practical engineer. Know Knapp is a good engineer. An
engineer who is a stranger to the work could not come on work after it
was done and estimate it with any certainty, owing to clevations and
depressions in the surface of bank excavated.

The stakes only show the distance from grade line in the center of
the creek to top of the bank immediately over. Such center and the
slope stakes show where the slope commences on the top of the bank.
These stakes gave no evidence of the elevations and depressions between
slope stakes and such center. Under these circumstances, no man could
say his estimate was correct. All that can be done is to calculate the
top of the excavations by straight lines from the foot of slope stakes on
each side to top of bank, as shown by cross section stakes.

A man who was on the work, and observed and calculated the ele-
vations and depressions on the surface before the earth was removed,
could estimate the amount correctly.

Defendant then read estimates made by engineer of said R. R. Co.,
to Bergen & Session, on section 60, at different times during the progress
of work, amounting in the aggregate to

Also, estimates made at different times by the engineer of said Co.,
aud duly receipted by defendants, amounting in the aggregate to
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Defendant then read in evidence the deposition of Jno. M. Berrien,
as follows :

Ans. to 1st Int. 1 was chief engineer of defendant R. R. in 1853.

2d. Iknew William Spurk while employed on said road in said
year, but not George Houston.

3d. I was in charge of sections 59 and 60 of said road, in said
year.

4th. The work on 59 and 60 was commenced by George Houston
& Co., to whom contract was let. Firm was composed of George Hous-
ton, Oliver Houston, William Spurk and J. P. O’Hara. George Houston
did not appear on work, as witness ever saw. William Spurk, a partner
in the concern, did help to commence work grading. Section 60 was com-
menced in March, 1853, and 59 about same time. Names of partners

were given to defendants by Oliver Houston; he made bid and signed
contract for Co.

5th. The sections were ready for working about the 1st of March,
and plaintiffs were not delayed on that account.

6th. Estimates were made to George Houston & Co. of work on
said section, as follows:

March, 1858. 000 yards for section 59, and 4,195 yards for section 60.

Al)l'i], (43 9’520 (13 (13 13 3,732 (44 (14 (13

May, ~« 5,212includ’g 2,080 yds. borro’d 5,862 including 2,349 yds.
borrowed.

June, “ 4,106 s 4 3,128 £€

July, . 4,208 including 297 borrowed, 1,008 including 312 borro’d
August, ¢ 3,623

Sept., “ 4,390 including 1,050 borrowed.

October,“ 2,948 including 2,074 borrowed.

Nov., “ 1,734 including 1,478 borrowed.

December 81, a final estimate given for work on section 59, for 37,911
yards of excavation, including previous estimates ; this was total of sec-
tion 59.

7th.  The work was estimated monthly as work progressed.

8th. Plaintiffs did not excavate 5,000 yards 1st month ; did excavate
more than 10,000 2d month ; not 15,000 3d month, nor 20,000 4th month;;
nor the number required by contract.
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Delay of work was not approved by defendant, but against his re-
monstrances.

9th. No. of yards in cut on section 59 was 26,455, and in cuts sec-
tion 60, 51,212’ exclusive of depot grounds at Altona.

10th. No. of yards in fills in sec. 59, 34,288; opening in bridge
deducted ; No. of fills in section 60, 52,722, deducting bridge over Wal-
nut creek.

11th. Erastus Hurd was engineer on said work, and was assisted
by Alexander Knapp, and Byrg, Carr, Rodman, all under direction of
witness.

12th. Witness supervised and examined the estimates made by
them, and believes them correct.

13th. Witness did not permit plaintiffs to borrow earth to greater
extent than amount of filling exceeded excavations, in regular cuts,
“through cuts,” nor authorise engineers to give such permission.

14th. Witness did not permit plaintiffs to waste earth from regular
cuts, and then borrow at expense of defendants nor allow engineers to
do so.

15th. No earth wasted on regular cuts, to witness’ knowledge,
and none borrowed to replace earth wasted.

16th. Work on section 59 was continued from commencement until
completion, 1st Dec., 1853, and section 60 plaintiffs did but small amount
of work in July, ’58, and in this month stopped entirely.

17th. Plaintiffs did all, or nearly all, work on section 59 by sub-con-
tract. Silas Willard and Alex. Johnson and Curtis W. Capps were sub-
contractors, may be others. Can’t give date of letting.

On 5th Aug., 1853, plaintiffs assigned all money due, or to come due,

to Silas Willard, and did not do any more work.

18th. There was paid to Plaintitts in person, or to others on their
written order, as follows:
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ON sEC. 59.

May 3d. $1,856.40 less 20 pr. ct., is 1,485.12 paid them.
June 7. 818.74  « & & 654.99 &
July 6. 800.69 & L L 640.54 £
July 6. 228.46 of retained percentage, 224.46 €
Ang. 3. 792.35 less 20 pr. ct. 633.88 &
Sept. T. 706.48 56 € 565.18 e
Oct. 8. 512.45 no percentage retained, 512.45 €
Nov. 8. 574.86 less 20 per cent. 459.84 £€
Dec. 8. 574.86 & £ 270.50 €
Including balance of retained percentage, ~ 1,945.13 €
Total on 59, 7,392.64 1

oN sEC. 60.
1853.
April 5. 797.05 less 20 per cent, is 637.64 i
May 3. 708.08 ¢ £6 s 567.29 €8
June 7. 902.37 ¢ LTI 721.50 &
July 6. 593.32 ¢ L 5 495,46 8
July 6. 194.00 - retained percentage, 194.18 4
Aug. 3. 22272 less 20 per cent., 178.18 £
Total paid on Sec. 60, 2,174.47
Whole amount paid on contract for grading secs.
59 and 60 is $10,167.11

Original receipts annexed and marked Exhibits H, I, K, L, M, N,
0,P, Q R, S, Tand U, and order to pay Willard marked V. Signa-
tures are genuine.

19th. Plaintiffs did not do the quantity of work required in contract in
first month, but did enough more to make good difference in second
month. After that, failed each month, and in July stopped entirely, on
section 60, and defendant took possession, re-let to Bergen & Sessions 6th
August, who completed it. Section 59 had been let by plaintiffs to
Willard. 20th. 22 teet was the extreme width of cuts. 21st. PI'fts did not
borrow carth on either section to replace earth wasted from regular cuts,
but did borrow earth to make fills before making regular cuts. Had no
right to do so—could only borrow when earth from cuts exhausted.
Engineer might give leave to borrow earth before cuts exhausted—this
power was not given; but engineer did permit them to do it, on condi-
tion that borrowed earth should be estimated half price. This was at
request and for benefit of plaintiffs. The work could be more conve-
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niently and cheaply done by borrowing. The condition was necessary
to guard defendants against loss and the abandonment of work. Borrowed
earth was not worth more than halt. Balance of borrowed earth (what
was necessary to make fills over cuts) was to be paid for when job done.

Borrowed earth was sometimes inclnded in estimates at full price;
this was regarded, and was an advance to which plaintiffs were not
entitled, and was made with the understanding that the whole cost should
not be increased.

The work done by plaintiffs on section 60 was the cheapest on
section, on account of short haul; portion unfinished was worth much
more; earth had to be hauled further, and in letting balance of section
it had to be done at increased prices, and cost defendant $2896.63 more
than plaintiffs’ contract prices, which was in consequence of plaintiffs’
failure to complete contract.

That although plaintiffs were by contract to commence 1st March
and finish job 1st Oct., seven months, that 1st August (five months) they
had only done onc-third the work. Tor this reason and because they’
then stopped work entirely, defendant re-let job.

22d. The plaintiffs were promptly paid monthly on their estimates as
work progressed.

Answers to Cross-Interrogatories.

1. Witness did not mecasure work himself; it was measured by Hurd
& Knapp and certified to witness, and examined and estimated by him
in his office, and he believes correctly.

2. Witness don’t-know that Hurd changed Xnapp’s estimate. It was
Knapp’s duty to measure, and Hurd’s to estimate.

3. The estimates of amount of work were made in witness’ office from
original field books and survey of the located line and grades established
by witness. Witness had assistants in making them, and is satisfied of
their correctness. The monthly estimates were compared with original
estimates in office, which had been made before for each defendant; this
enabled us to verify the measurements.

4. Knapp was cmployed by witness, not by Hurd; he was a leveller,
and was under Hurd’s direction.

5. Refused to answer to third cross-interrogatory.
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6. Don’t know of Knapp giving any instructions about borrowing earth
or how or where the work should progress. Hurd gave such dircctions

87 as he received from witness, which allowed no departure from contract
in regard to borrowing earth, except upon condition as to pay above
mentioned. '

7. Witness generally gave instructions to contractors through resident
engineer. Sometimes gave them himself.

8. Refers to answer to eighteenth direct interrogatory, as to payments
to plaintiffs.

All payments were made to plaintiffs or on their written orders.
Payments on section 59 were made to Welland; was not notified
not to pay him.

9. Plaintiffs were allowed and paid for 11,456 yards of borrowed earth
on section 59, at full contract price. On section 60 they were allowed
for 2,661 yards, at 10 cents per yard. Plaintiffs did claim that they were

88 not paid enough for their work, but cannot say it they quit tor that
reason.
(Signed) J. M. BERRIEN.

Defendant then read to Jury deposition of Alexander Knapp, as
follows :

I know William Spurk, not George Houston. I was engaged in
1853 as assistant division engineer for defendant on said railroad. I
worked under Erastus Hurd, division engineer.

Sections 59 and 60 were in Knox county. Section 59 mostly east
of Altona, and 60 commences at Altona and runs southwest in Knox
county. These sections were under Hurd, subject to Berrien. I think

89 plaintiffs commenced work on sections as soon as 1st March, and I am
quite sure they did some work the last of February. Think I am com-
petent to stake out and measure work. I staked out work and made
estimates of cuts and fills on the work, before work commenced.

The actual amount of excavation in cuts on section 60 was

51,212 cubic yards; total amount of fill on same, exclusive of bridge

opening, 52,000. On section 59, excavation, 26,245; fills, exclusixe

89 of bridge opening, 84,000 The plaintiff excavated in March, 1853,

on section 60, 4,195; April, 3,732; May, 3,513. In May they took

borrowed ecarth, 2,346 yards. June estimate, 3,128, cut excavation.

July 1,008 yards, borrowed earth included 312 yards. No work done

on this section 60 after July, and plaintifts quit before the 5th August.
Borrowed earth is taken from side of road, and not from regular cut.
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89 Borrowed earth was to be put in for one-half contract price, as I un-
derstood from Hurd.

I assisted in measuring the work of plaintiffs; Hurd and I did it
together. I measured with tape line and he kept figures; then we re-
turned to office and figured up estimate. The foregoing estimate covers
all work done by plaintiffs on section 60, and, as I believe, the estimates
are correct. The number of yards borrowed are truly stated. Hurd is

dead.

90 States amount estimated on 59 same as Berrien. These estimates
are correct. I assisted Hurd in making the estimates.

I gave the plaintiff permission to borrow earth and laid off pits. I
understood from Mr. Hurd the borrowed earth was at half contract price.

91 I was never required by plaintiffs to make estimates oftener than I
did.

After work has been on railroad a considerable time, cannot esti-
mate it correctly—cannot estimate inequalities of surface in cuts.

I tested the correctness of my estimates by reference to original
estimates and by cross section measurements,

Oliver Houston was on the work and claimed to be one of the co-
92 contractors. I know his handwriting. Receipts are genuine. Houston
and Wm. Spurk usnally went together for the money. W. W. Duffield

was treasurer of railroad company.

Cross-Examined, says:

I got estimates from books of company. They were made by Hurd
from original notes. I located road, run levels and had direction of work.
There was not friendly feeling between Hurd and defendant. There
have been some erasures in the estimates, but I suppose them to be cor-
rect as they stand. Spurk told me after he quit work that he was not
going to do any more unless the company paid him according to contract.
Carr was present, I think.

93

‘When work on section 60 was commenced the ground was frozen,
and they had to use axes and crowbars. Plaintiffs had twice as many
men at work in April as March.
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Direct Exvamination resumed.

I had nothing to do with paying contractors. Berrien gave certifi-
cates of estimate, and these were paid by treasurer on presentment. I
have profile of said sections from actual measurement, which is correct.
I know Hurd entered the estimates correctly in the books. My means
of knowing the amount of work done each month is from these entries.

It slope stakes were standing and the figures all on them, &e., work
could be pretty accurately estimated after it was done; without these it
could not be. Stakes set every one hundred feet. In estimate for May
the estimate of borrowed earth has been changed; can’t tell when; can-
not tell amount from memory, but think estimate correect as it stands.

Plaintiffs recalled witness Fink.

According to the best of my knowledge the profile showed 40,000
yards of borrowed earth on section 60.

Spurk had paper; I don’t know who made it, or whether it was
profile.

It was agreed before jury that nothing was claimed for work on sec-
tion 59, and that it was finished and paid for.

This is all the evidence.

The following instructions were given by Court at request of de-
fendant :

Suit is to recover value of work and labor done under special
contract in evidence.

The plaintiffs can only recover on one of two grounds.

1. Upon contract itself. This he can only do by showing that they
have performed everything to be done by them according to terms of
contract. To illustrate: If jury believe from the evidence that by terins
of contract the plaintiffs were to excavate 20,000 yards in June, 1853,
and did not do such excavation, then defendant had right to rescind con-
tract, take possession and re-let; and it they did so plaintiffs could not
recover. If they did not rescind for this cause, the defendant waived his
right to do so.

2. If plaintiffs are not entitled to recover on contract, they can only
recover on the ground that contract has been lawfully rescinded. The
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plaintiffs could only treat contract as rescinded (without consent of the
defendant) on the ground that defendant had made default on its part,
and that such default prevented the plaintiffs from performing on their
part.

3. If the jury believe from evidence that defendant has substan-
tially performed and plaintiffs have not performed on their part, plain-
tiffs cannot recover.

4. If jury believe from evidence that defendant made proper
monthly estimates and paid what plaintiffs were entitled to, and defend-
ant only permitted plaintiffs to excavate borrowed earth at half contract
price, and that such percentage was paid, and defendants have in this
and all respects performed their contract, and plaintiffs not performed on
their part, and that work was all done under contract, plaintiffs cannot
recover.

5. If there was any default on part of defendant, that defanlt must
have been of such character as to prevent plaintiffs from proceeding with
work, and up to such default plaintiffs must have performed fully (or the
failure been waived by defendant) in order to entitle the plaintiffs to treat
contract as rescinded and recover on common counts.

Cause went to jury, and verdict on all issues for plaintiffs, and dam-
ages assessed as above stated.

Defendant moved in arrest of judgment and for a new trial, for
following reasons :

He moves in arrest of judgment for the want of a sufficient declara-
tion ; and 2d, for the want of a sufficient record.

Moves for new trial, because—

1. The verdict is against the instructions.

Lo

The evidence is not sufficient to sustain the verdict.
3. The verdict is against the law and evidence.

4. The evidence does not support the declaration.
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(EXHIBIT A.)

ArrioLEs oF AGREEMENT, made and concluded the 19th day of Feb-
ruary, A. D. 1853, by and between George Houston & Co. of the first
part, and the Central Military Tract Rail Road Company of the second
part, witnesseth: '

In consideration of five dollars, the parties of first part bind them-
selves, under penalty of $5000 to be paid by said parties of 2d part to
said party of 1st part in case of default in performance of any of stipula-
tions or agreements hereinafter contained to be performed by said first
party, and which are:

Party of first part will do all grading to prepare road for superstruc-
ture upon sections 59 and 60—that they will make all excavations and
embankments of proper form, and all ditches and slopes of such width
and shape, and cuts and embankments of such width and shape, as
engineer shall direct.

That they will remove all earth found in base of cuts or below grade
unfit for road bed to such depth as engineer shall direct, not exceeding
two feet below grade.

Will form road bed of gravel, sand, or other dry material, such as
may be approved by engineer.

Will make top of embankment of to same depth if required of same
materials. But if this material not found on sections or within distance
cqual to longest haul thereon, said party is not required to make road
bed of such material, but may be required to take out bad materials, to
deposit and preserve all stone or other material required at such conve-
nient place for future use as engineer shall direct.

Shall remove all wooden material which is fast (like stumps) two
feet below road bed, and loose wood as much below as engineer shall
direct, and in absence of directions, eight feet below grade throughout
work.

Where, in opinion of engineer, embankments are likely to settle,
they shall be built above grade lines as much as engineer shall direct,
not rising above grade faster than one foot in fifteen.

Will do all grading for crossings and depot grounds, all ditches and
mucking, and remove any matter unsuitable to lie under embankment or
road bed. Will do all grubbing and clearing above cuts and below em-
bankments, timber to belong to company.
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That engineer may change width of cut and embankments after
they are established, and may also_change division and length of secs.
not to exceed 500 feet.

Power is reserved to engineer to alter the line of road. Should line
be altered more than 200 feet and the work being thereby rendered more
difficult and expensive, party of the first part may, by giving notice in three
weeks after alteration, abandon section, but no damage to be claimed, but
if the said party commence work after change, he cannot abandon it.

That in all cases where borrowed ecarth is required the regular cut
shall first be taken out, unless otherwise directed by engineer.

In progress of work, the number of cubic yards to be removed each
month is shown in the following table :

[ Months and No. of yards to be g()T;l?C;::E;)OWI;lh in 1'853.7|
No. of{March| April | May | June | July | Aug. | Sept. [Assum’d
sec’s, Yﬂrds,,Yards,.Yar(ls,lYm'ds,_Yards, Yards,|Yards, No. y’ds,
59 & 60 5,000;10,000[15,000120,000[20,000]20,000 10,000 100,000

No. of
Y'ds ex-
¢'sto be
got out
per mo.

In this statement showing the work to be completed 1st of October,
1853, it is assuined that ground will be ready for work 1st March. If
not ready, time is to be allowed for completing work beyond 1st October,
equal to time from 1st March till ground shall be ready to work.

If work is not carried on as fast as contract required, company may
enter and take possessiou, if it shall think fit, and in such case parties of
first part shall loose the retained (20) percentage.

Parties of the first part will do all the work expressed in contract
under direction and to the approval and acceptance of engineer of com-
pany, who is to measure work, and upon whose measurement the work
i to be paid for by the cubic yard, measured in excavation only.

Party of the sccond part agrees to pay for said work as follows :
Eighty per cent. of the amount of each monthly estimate, as the work
progresses, and the balance when the work is completed in accordance
with agreement.

In Witness, &e.

(Signed.) GEO. HOUSTON & CO.,
Per O. Housrox,

J. W. BROOKS, Pres’t,
By J~o. M. Berrien, Eng.
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