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YTATE OF ILLINQiS==Third Grand Division.
SUPREMIE COURT.--April Term, A. D. 1858.

TRUMAN B. GORTON,
s, Errox to Rockk Island.
WILLIAM FRIZZEL.

Wiis hiteis i y o +

A BS8T R AQCT,

Tuis is an actien-of debt for an Iscape commeaced by the Defendant in error against the
plaintiflt in error invthe Rock Island Circuit Court.

The summens and declaration claim $102 debt, and $200 damages.

The Déclaration, (:Ist count.):avers that the plaintiff on the 10th of July 1855, before K.
R? Bean, J. P. of Rock Island county recovered a judgment against James Bowie for $102 and
the Plaintiff’s costs; that on the 20th of July 1855 the plaintiff’ sued out a capias ad satisfacien-
dum upon the judgment, which was delivered 1o a constable, by virtue of which writ he arrested

. James Bowie and conveved him to the common jail where he delivered Bowie to the defendang

Garton, who was Sheriff of the county; thatthe defendant received and detained Bowie by virtue
of the writ; and afterwards, without she leave and license and, against the will of the p]aimiﬁ'.
the said Bowie escaped and was permitted to go at large by the defendant, the said judgment
interest and costs being wholly unpaid.

The 2d count is the same except that it avers that the ca. sa. was delivered by the J. P. to
the defendant Gorton for execution and that he arrested Bowie.

‘The defendant filed his pleas.

1. Nial debet. 2. That the ca. sa. was pull and void, and not sufficient to justify the de-
fendant in detaining Bowie.

On these two pleas issue was joined.

The defendant also filed pleas 3 and 4, to which demurrer was sustained, and the defend-
ant abided by his pleas and excepted.

The 3d plea avers that alter the arrest and commitment of Bowie, at the first regular term
of the County Court for Rock Island county, on the G6th day of August 1855, at said county, be-
fore said county court by lawful proceedings therein had in pursuance of the Stawte, &ec., the
said Bowie made a schedule of his effects under oath, an assignee was appointed who received
the propesty, and the County Court discharged Bowie. He avers that at the time when Bowie
was arrested and committed the County Court was not in session, and was not until the time the
proceedings were had, which was the commencement of the term,

The 4th plea avers that at the time Bowie was arrested and committed the County Court
was not in sessien but had adjourned until its next regular term in course, that immediately after
the arrest and commitment and while Bowie was in the custody of the defendant, the said
Bowie on the 2 st of July 1855, at said county requested the defendant to take him belore the
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County Court for the purpose of making an application for discharge under the insolvent law,
and because the County Court was not in session, he could not comply then with the request, and
he permitted the said Bowie to go at large, ar.d did not confine him in the common jail untd snch
Court convened, to-wit : on the first Monday of August 1855, when the Defendant produced
Bowie before the County Court as he had requested, and there such proceedings were had by
and before such Court, the same having jurisdiction therefor, &c., And he avers that Bowie was
entitled to 1iis discharge at the time the defendant permitted him to go at large under the insol-
vent law vpon waking a schedule, &e., which he then intended to, and -afterwards, on the first
Monday of August, did do,and was thercupon discharged.

At the June term of the Rock Island Circuit Court, A.D. 1856, Hon J. W. Drury presid-
ing, the cause was tried and the issues joined before a jury.

Oa the trial the plaintiff produced E. R. Bean who testified that he wasa J. P. for Rock
Island during the year 1855, and that a docket shown by Lim was his docket kept during that
year, and that a summons produced was issued by him.

The summons is in the usual form to summons James Bowie to- answer William Frizzel for
n failure to pay him a.demand not exceeding one hundred dollars, bears date July &'h, 1855;
and is rewurnable July 10th 1855, at 10 o’clock, a. m. Oa the back there was no endorscinent of
of amountsclaimed. but the following return, *I return this summons served by reading 1o ke
within Bowie this-5th day of July 1835. 8. B. Harrington, const.” :

The docket entry is as follows:

«William Frizzel

5. :
James Bowie, g . on note.
‘Suinmnons issued 10 S. B. Harrington const on the &th of July 1855, 100,00
retarnable on the 10th inst., at 10 a. m: atthis day and hour of trial deft &6
made defanlt whereupon judgment is rendered in favor of the plff. and vs. 30

deft for 5100 and costs taxed at .S6.
July 17, 1855. on oath of PfT ex issued to S. B. Harrington const.
July 20,1855, ex returned no property found. Same day on oath
of P ca. sa. issued to S. B. Harringten const.”

The plainuff offered the summons and docket entry in evidence to which the defendant oi-

jected, becanse there was no valid judgment against Jawes  Bowie, and the judgment offered

varied from that described in the declaration, but the court overruled the oljection to which the
defendant excepted.
The plainuff offered a paper in evidence which reads as follows, to-wit:

«State of Illinois. Rock Island Co.-—ss.

I do solemnly swear that I do verily believe James Bowie to be able to pay 8101.66 the
amcunt of a judgment, costs and interest recovered by me on the 10th day ol July, 1855, Le-
fore E. R, Bean J. P., and that he withholds his money or sceretes lis property fiom the officer
cothat the debt canaot be levied.  Subscribed and  swoin to betore me this 20h day of July
1855. E. R. Bean,J. P. WM. FRIZZEL.

State of Illinois, Rock Island Co.—ss.
The People of the State of Ilinois to any Constalle of said County. Greeting:

*Vhereas, W, Frizzel recovered a julgment against James Bowie before E. R. Bean a
Justice of the Peace, onthe 10th day of July 1855, which judgment, cost and interest amounts
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10 $101.66 and whereas has this day made onth before me, E. R. Beana justice of the Peace for-,

said Rock Island county, a3 follows to-wit: That he does verily believe James Bowie to be able
1o pay $101.66 the amount of a judgment, costs and interest recovered by Wm. Frizzel on the

10th day of July 1855 before E. R. Bean a Justice of the Peace, and that he witholds his

money or secretes his property from the officer so that the debt cannot be levied. You ase there-

fore hereby commanded 1o arrest the said James Bowie and him convey to the common jail of -

said county, and the sherifl or jailor is commanded toreceive and safely keep him in said jail ull
he pay the debt or be discharged by due course of law.  Given under my hand "and seal this
day-of July A: D. 1855. ER BEAN, 1P [Seal]”
—Onthe back-of- which there was no er.dorsement or return whatever.

To the introduction of this paper the defendant objected because the same was invalid and
yoid @ a writ of ca. sa., because the same varied [rom the declaration and was irrelevant, but
the courtoverruled the vbjection and allowed the same to be read to which the defendant except-
ed.

The Plaintiff: then produced S. B. Harrington who testified that he was constable during

July 1855 The writ of ca. sa. being then exhibited to the witness, the plawnuff’ proposed this

question, **Did you ever have this writ in your hands, if yea, state whether you executed it and
how 2 -To this question the defendant objected because there was better evidence, and such
facts could not be proved by parol, but the Court overruled the objection to which the defendant
exvepted.

The witness in answer stated that he received the writ on the day of its date and on the
same day served it on James Bowie, arrested lim, conveyed him to jail and delivered the said
Bowie with the writ to Ezra M. Beardsly, who was the jailor, and who said he would take charge
of him. The witness paid the jailor about 83, which the plainuff gave him for the purpose, as
the price of a week's board and the fees. The witness saw Bowie the next day at large, and
for a long time following.

The Plaintiff then produced Ezra M. Beardsly who testified that during July 1855, defend-
ant was sherff and the witness jailor under him, that Harrington gave bim the writ of ca.
'sa. read in evidence, and delivered 10 the withess James Bowie, who was detaived in jail for
about two hours. Bowie told the witness that he wanted to apply to the County Court under the
insolvent law for bis discharge and would do so at first opportunity.  Mr. Halkes, Drs. Mirrieg
and Lathvop came to the jail and told the witness if Le would let Bowie go that they would be
responsible for his appearance when vequired at the County Court, and thereupon the witness
permitted Bowie to go with them.  The defendant bad no knowledge whatever of the matter,
Harrington paid $2 to wituess and could not make the charge for the ballance and said he would
pay it next day, to which the witness assented, Lut the sum was not paid.  The fees for one week
was $2.80. ' .

The plaintiff produced an execution with the return thereon, which was admitted to be an
execution issued in the case aforesaid, and which bewrs date July 17, 1855 and commands the
constable to muke $100 debtand 86 s cost. with terest from July 10, 1555 and on the back
contains the following return, to-wit:

oI return this ex. potling found whereon to levy to make the debt and cost this 20th of July
1855", :
—And cffered the same in evidence, to which the defendant objected and the court overruled
%the objection, to which decision the defendant excepted.
This ‘was all the evidence on the part of the Plaintifl,
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The Defendant in support of the issues offered to prove that on the next day after the ar-
rest of Bowie, he gave notice as rqeuired by law of his intention to apply on the first day of the
term of the County Court for a discharge under the irsolvent law, and in pursuance of the noties
he did apply on the first Monday of Augast 1855.and upon making a full schedule, &e., was
discharged, and that from the time ot the arrest till the rime of the discharge the County Court
was not in session, and that Bowie was arrested abeut fifteen days before bis discharge, to which
the Plaintiff objected, the Court sustained the objection and the defendant excepted,

This was all the evidence.

The Court gave on behalf of the plaintiff the following isstructions, to which the defend-
apt excepted :

1. If the jury believe from the evidence that the judgment was obtained by the plainiff
against James Bowie and a capias ad satisfaciendum was issued thereon as alleged in the dec-
laration in this cause, that he was arrested on such capias and committed 1o the custody of the
jailor of Rock Island County who was then aund there the jailor and deputy of the Defendant,
and that afterwards said jailor and deputy voluntanly permined said Bowie to go at large, then
the Plaintiff is entitled 10 recover againstihe defendant in this cause, and the measure of dama.
gesis, &c.

2. The permiting a person who is committed to jail to goout of jail and at large, is an.
escape within the meaning of the law in such a case as the one under consideration.

The Defendant asked the court to give the following instructions, which were refused and
the defendant excepted. ' ;

3. If the jury believe from the evidence that the said James Bowie was committed to Ezea
M. Beardsly the jailor of Rock Island county. and was permitted by the said Beardsly to escape
and go atlarge without the knowledge or consent of the defendant, and that the act of Beardsly
was not confirmed afterwards by the Defendant, and that the defendant had no othier or further
connection with said escape, then they will find for the defendant.

4. If the Jury believe from the evidence that the ca. sa. by which Bowie was arres'ed and
committed to jail was void, then they will f.ad for the defendant and they are further instructed
that the ca. sa. cffered in evidence in this case is void.

The jury returned a verdict, “We the jary find for the Plaintiff the sum of one hundred and
two dollars and ninety-one cents debt and five dollars and sixty-six ceats damages.”

The Defendant moved for a new trial. because,
Ist.  The Court erroneously admitied evidence offered by the Plaintiff,

. 2d. ‘The cour: wronglully excluded evidence offered by the Defendant.

3d. The Courterred in giving the pla s instruct'o s,

4th.  The Couzt erved in refusing the 31and 4th instiuciions asked by defendant.
Sih.  The verdict of the jury is not susiained by the law and evidence, aud
6th. The verdict of the jury is more than the plaint ff is entitled 10 recover.
Which motion was overruled, and the defendant excepted.

The Defendant moved in arrest of judgment, because,
Ist. There is nosufficient cause of action shown by the declaration, but it disclosesthe fact

that the pretended judgment on which the ca. sa. issued was void for want of jurisdiction in the
Justice of the Peace, and
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2.  Letw. & the verdict finds more for the pruntiflthan he can have jadgment foa.
Which motion was overiuled, ard the defendant excepted.

The Court entered judgment in the following form to-wit :-

“That the Plaintiff have and veceive of and from Defendant the sum of one hundred: andi
two dollars and ninety-one cents assessed by the jury herein before. empanneledy together  with.
his costs, and that he have execution therefor.”

To the rendition and eniry of which whe defendant excented.:

The case was brought by the Defendant to. this €oust by writ of errom

The errors assigned being in review of each of the decisions and ruling of the €ircuit
Court,
' WILKINSON & PLEASANTS,
GOUDY & JUDD,
Aity's for PIff in Error.
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STATE OF ILLINOIS, . The People of the State of llinois,

To the Sheriff of the County of ﬂo Lale : Greoting :

d}pmusp In the record and proceedings, and also in the rendition of the Judtrmem

of a plea which was in the 5?1/\ (-‘,4/\,~//L e — Comt of /Z,}!//M
County, before the Judge thereof, between %/M ‘}o/’?;(u 2

1 , /}

plaintiff, and (v//'/z/l/t,ﬁ/ww /3. ;m dptla il A - s ominaions

defendant 1t is said that manifest error hath intervened, to the injury of the said

{/?ZL ) —ﬁ— e i A

as we are informed by //M/J v COmpRinE . the record
and proceedings-of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the” same, in due form and manner, according to law; @bl’l’t‘fﬁrf, e
‘I[nmmunb 1&)011, That by g ood and lawful men of your County, you give notice to the said

that *7{4.,( be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be 1 en t Ottawa, in said State, on the first Tuesday after the
third Monday in Apul (%hear the records and proceedings aforesaid, and
the errors assigned, if 'fi,c shall see fit; and further to do and receive what said
Court shall order in this behalf; and have you then there the names of those by whom
you shall give the said VI/(,@(AAMM tfr/m_/\, —_— . -,

Pense e e notice, together with this writ.

J0litness, The Hon, JOHN D. CATON, Chief Justice

of our @ald Court, and the Segl thereof, at Ottawa,
this dJ (i day of % il in the
Year of OQur L One Thousand Elght Hundred

and Flfty-

Clerk: of the Supreme Court.

/7//3/2«&4%%
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To the Clerk of the ﬂ‘/yt/\ QM/\%Z\_ Court for the County/fa 1Y/ 4 pdfiéuu/ Greeting:
ﬁffaltEf , O the wecord and /l?ﬁﬂﬂ&(é%/d, as alsp in’ the' rendition’ //

VY

the’ /2&(/&{777267%(/ ofo a /&%ﬂ z&\t%&% wad o’ //W’{*fiwfe“*—— _____

Gongt! &//éj ﬂ”%%%ﬂﬂ%{% /e//mﬂ the //{;%W //m’e% letireen
LS %

W‘/(/(Alw e E/L %Z/(/[( e AP e s SRS

—

/z/am/%/ and . W __________________ /3,/

,,,,, : 'ﬂg"“@{g endant i ¢ daul mant-
/gdf eLior /Z/% z}z/ezwenggp, Lo (yf/ﬂ &%z/z'w;/ (1/; the afotesad (}‘ 3 CLA‘\j
/ 5 Y / / Z/

EEREET L e e e — . 9
ot 55 8 S ‘ d e ave’ tifoiiied

' // g com z-/e%'??z’f ) T—————— and we //’//7? zw//%?%/a that crsor should Lo
&

by

covtected, % any Here: 1e) i/ duve’ /42772/' and manner, and z‘//;w"/émlz'cﬂ te done
1o /%_/ : /&m({z‘w (/‘//(W(fdm% command you that / @ //{'/K/&ﬁifﬂf Z%Zg% to /zéfmzf
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lo cowect e eveor, 1w thal % %//? e my%ffo lo 4o done (zcmmé%fy lo low!
’ Witness, Te Hon'. fotn . Catin', Chicflo
L /‘z;d/é}:/’/ (/ ot sard %ﬂé/&l} and the' Heal
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