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State of ¥liinois, %
SS.
SUPREME COURT.

The People of the State of Illinois,
e . ‘ e 7/ / S
To the Clerk of the Circuit Court for the Couniy of «- AL GREETING :

Because w the tecod and cheebm%.’y, as also w the enduion oF the }wﬁg-
ot

Lf//é//cz’ %e C)a’/{xl%nz - /@é

= e )
Ag/{/ﬂ—ft 2L \/d 4\%/1/6-%/ —c 2

ad;ewbawb(;b v -6a10 man;febb eviot fiath inteiwened to the Ln}uuj oF the a}’ow{mia /ﬁ?f/’/¥’x"/

wd we ate im-Fotmea 6% A@mfﬂaﬁb, and we &elnﬂ, wx',eﬁwg, that euoz,;{i any thete &67
should fxe» covtected Uy due [,’otm gmb manner, and that jubbico be done to the rmtb;»e.’) a,[fowm;,b,

el gow_tiﬁub lanmt b?wtzof be 3Lum, %ow Bl&incteu, and OPM'I withoub aefmg» send : |

% to our Justices °f our F uppeme Boust Fﬁe 1ecotd wnd f“woeea;ﬁ“ﬁé "f the tnfamt L ﬂf%wdw, s
: with aff tﬁmg,o boqun? the saime, undet yout seal, 50 that we may fave the W/ﬁf.fow out
'r:» 5’@ vees u"'oteéaibabgmp:btglr’;efam the oounhdof gomgumow,owtﬂe//é(//i‘/}7%fé‘
;A’_. - ( 7 5
;’ ltf/'/ 77 ln /%7 lev ;721 ENAEL o next, that the tecotd and r;wceebmg,o, ﬁeﬁmg,
int»lwol;e-a, we maaj; cause to be done tﬁeww, bo cottect the eitot, whab oF u',g,ﬁb ou%ﬂb to be done i
accobbin% to eaw. : B %
Witness, the HGon., - ;“/ ~ e "/2’/“'/ Ghief :
jum of the gﬁ uhieme @ours, and the seal tﬂewof, at P I‘“’”ﬁ‘ },
S g ‘ '<
Fidb, thes / aa? oF f'/)Z‘  Wogres 1
w e year of out g@ota, one thousand ei?ﬂl; fundied and
SerbrFes -
/ e 4
////ﬁ’i L ‘\.‘\ 3 :
i / g jl-;/%{//{l? 2L f;/_ il
N — T L ) ekt S O, |
%

BIYTORYY)






Supreme Conrt, Second Grand Division.

DaRrIus RUNKLE, et al., Appellants,
8.
A. M. Jounson, et al., Appellees.

Points and authorities of appellants :

Ist. In Clark vs. Lyons, 25 Ills. page 105, and in Athens vs. Nale, page 195, it is held that
a covenant to make a sufficient conveyance is met by a covenant of general warranty, “a covenant
to make a general warrantee deed is performed by a deed containing the words, ‘will warrant
and forever defend’ the title.”

Then the covenant of warrantee is equivalent to saying, th-t the covenantor s the owner of
the land. .

If the covenant be against the patentee, as in this case, then it is equivalent to saying that
the covenantee is the owner of the patent title to the land.

The title to the land, whatever the covenantee professes to have, is the true consideration of

the contract, and not the covenants either in the bond or deed; 8 Scammon 502; Mason vs. Wait,
4 Scammon 135; Davis vs. McVickers, 11 Tlis. 829; Gregory vs. Scott, 4 Scam. 393 ; Miller vs.
Howell, 1 Scam. 500; Owings vs. Thompson, 3 Scam. 509,
_ The second and third assignments of error may be considered together. The statement in
the declaration is, that a deed was made and tendered to appellants, and there is no such proof in
the case. Although the payment of the money was made a condition precedent and time made of
the essence of the contract, yet at the time suit was brought all the payments were due; and
although appellees had the right, upon the non-payment of the money, to rescind the contract,
yet they have elected to affirm the contract by bringing suit, and the covenants are dependant,
because the contract is not divisible in this form of action. Mecum vs. Peoria & Oquawka R. R.
21 Ills. 533 ; Mason vs. Wait, 4 Scam. 131 ; Gregory vs. Scott, 4 Scam. 392,

The covenants to pay and to convey are dependent, because the suit is brought upon the
whole agreement, which in debt cannot be divided, as a judgment for a part is a merger of the
contract. Duncan vs. Chai@‘él Scam. 566 ; Johnson vs. Wygart, 11 Wendell, 50; 4 Blackford,
342; 1 Chitty’s Pleading, ; Buller’s N. P. 182, &b, foagcen ) s )0

As to 4th assignment of error, merger.

The fifth, sixth, and seventh assignments of error are well taken, if the first, second, or
third are well taken.

J. 8. BAILEY,
Attorney for Appellants.
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ABSTRACT.

State of Jllinois, | SUPREME cOURT, SECOND GRAND DIVISION,
SECOND GRAND DIVISION. January Term, A. D. 1863:

Darivs RuskLE and Winkiam PoLrock, Appellants,
vs.  Appeal from Fulton.
AMmos M. JomxsoN, et al., Appellees.

The appellees brought an action of debt (on the 15th January A. D. 1861) to the February
Termr of the Fulton County Circuit Court, claiming fifteen hundred dollars debt and five hundred
dollars damages. The declaration contains eight counts.  The 1st count is on a writing obligatory
(bearing date 19th June A. D.1858), by which appellees sell to appellants certain lands for the.
sum of $1,500, payable in three installments of $500 each, 1st $500 on the 1st day of December
1858, 2nd $500 on the 1st day of December A. D. 1859, and $500 on the 1st day of December
A. D. 1860, and time is made the essence of the contract; said payments to be made at the office
of appellees in Vermont, in said county. Said writing coutains the following covenant ‘of the
appellees : ““And the said partics of the first part further covenant and agree with the said parties of
*“the second part, that upon the faithful performance by the said parties of the second part of thein
‘“undertaking in this behalf, and of the payment of the principal and interest of the sum above
‘““mentioned 1n the manner specified. then the parties of the first part shall and will without delay
“well and faithfully execute, acknowledge, and deliver i1 person, or by attorney duly authorized,
*“to the parties of the second part, their heirs, or assigns, a deed of conveyance of all the right,

~ “title, and interest of the parties of the first part in and to the above described premises,” with

covenants of warranty against any act done or suffered by the parties of the first part, and against

. any person claiming by, through, or under the patentee of said land; but not against any person

claiming by, through or under any tax title that has or may acerue on said land. The said writing
was signed by all the parties. ~ In the first count appellees set out the writing in haec verbea, and
allege the making and tender of a deed, on the 1st day of wecember A. D. 1860, to appellants,
and the non-payment of the money or any part thereof.

The 2nd count is a general count for lands sold, $1.500.

The 8rd count is a general count for goods, ete., $1 506

The 4th count is for money lent. $1,500.

The 5th count is for money paid, $1.500.

The 6th count is for money had and received, $1.500.

The Tth count is for account stated. $1,500.

The 8th count is for interest, $1,500.

The declaration was filed at February Term A. D. 1861, at which Term defendants filed their
pleas, one, two, three, and four; the 1<t plea ual debit 1o the whole declaration, and the 2nd, 3rd,
and 4th, special pleas. The appellees filed their joint and several demurrer to said pleas two,
three, and four, which demurrer was sustiined by the court, and leave was given appellants to
amend their second plea, and the cause was continued. At the September Term of said Court
appellants filed their amended 2nd plea, in substance as follows: **And the said defendants for a
“further plea in this behalf say plaintiffs actio non, because they say that the said causes of action
“in the said plaintiffs’ declaration mentioned are one and the same, and not other or different,
“and that the said plaintiffs’ cause of action is the writing obligatery in the said first connt men-
“tioned, and the said defendants aver that the said plaintiffs, n and by the said writing obligatory,
‘““covenant that they will, on the payment of the money mentioned in said writing obligatory,
“ convey to defendants the land in said writing obligatory mentioned, and in and by their deed
“covenant to warrant the title so conveyed to the said defendants against any person claiming by,
‘“ through, or under the patentee of said land; and the said defendants aver, that ne‘ther at the
“time of the making of said article of agreement, or at any time since, have the said plaintiffs
*“been the owner of the patent title to said land or any right or title to the same whatever, nor
““have the said plaintiffs made or tendered to these defendants any such deei for the same as is
“mentioned in said declaration. And the said defendants further aver the title to the land in
“the said writing obligatory mentioned was the only consideration and object of said contract by
“ the said defendants, so signed as aforesaid. Whercfore by reason of the said plaintiffs not having
“any title to the land in the said writing obligatory mentioned, the said covenant then and there
“was worthless, and the consideration of said contract has wholly and entirely failed. And this
“the said defendants are ready to verify; wherefore they pray judgment.

“J. 8. BarLey, Ait'y.”

The appellees filed a general demurrer to said amended plea, and the court sustained the
same, and the defendants abided the demurrer.

At the February Term A. D. 1862 a trial was had. The article of agreement mentioned in
firgt count was read to the jury, and that was all the evidence in the case. The court then
allowed the plaintiffs to enter a nolle pros. as to the last payment and interest mentioned in the
agreement. To which appellants excepted.



The Court gave the following instructions for the plaintiffs.  To the giving of each of them
the defendants excepted :

1. The plaintiffs having entered a nolle prosegui as to the last sum of $500 and the interest
thereon mentioned in the agreement read in evidence, the same is not before the jury. The only
cause of action before the jury for them to pass on is the first two payments mentioned in said
agreement of $500 each, and the interest, if any has accrued thereon; and in order to entitle
the plaintiffs to recover the first two sums to be paid, it is not necessary for them to prove that
they have tendered a deed to defendants for the premises mentioned in the agreement.

16 2. If the jury find for the plaintiffs, they will find the principal sum due, if any, as debt, and
the interest, if any has accrued thereon, as damages, and specify them separately in their verdict.

The defendants then asked the Court to give the jury the following instructions, to-wit:

36 The jury are instructed that unless the jury belicve from the ¢vidence that plaintiffs tendered
a deed to defendants, as alleged in the declaration, the jury will find for the defendants. Which
said instruction the Court refused to read to the jury, and appellexexcepted.

] The jury returned a verdict of $1,000 debt and $207 50 damages; whereupon the appellM

7 entered their motion for a new trial, for the following reasons, among others: :

1st. The Court erred in sustaining demurrer to defendants’ 2nd amended plea.

2nd. The Court erred in giving to the jury plaintiffs’ instruction No. one.

3rd. The Court erred in refusing to give to the jurv defendant’s instruction No. one.

4th. The Court erred in allowing plaintiffs to divide their cause of action by entering a nelle
prosequi to a part of their claim. The Court overruled the defendants’ motion for a new trial,

45 and rendered judgment on the verdict; to which defendants excepted.

Errors assigned : 1st. The Court erred in sustaining appellees’ demurrer to appellants’ 2nd
amended plea.

2nd. The Court erred in giving appellees’ instruction No. one to the jury.

3rd. The Court erred in refusing to give appellants’ instruction No. one to the jury.

4th. The Court erred in allowing appellees to divide their cause of action by entering nolle

to part. .
5th. The Court erred in refusing to grant appelle%;‘“ motion for a new trial.
6th. The Court erred in rendering a judgment for appellees. "
7th The Court erred in not rendering a judgment for appellants. '

J. 8. BAILEY,
Attorney for Appsllants.
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