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SUPREME COURT, STATE OF ILLINOIS.

Cuarces B. Roosa, Pltff. in Hrr.
vs.  Points of Py in Error.
Perer M. Crist, Dert. in Err. )

macy
.

We believe by a just construetion of the statutes of THinois, a note
made pavable to bearer is transferable by delivery, without assignment
in writing. g

1. The 4th Sec. of Chap. 73, R. St. entitled * Negotiable Instroments,” :
is almost identical in its terms with the St. of Anne, as to the form of ‘
assignment.  So recognized by this Court in Simpson vs. Ranlett, 2 Gil.
316. TIts chief difference consists in comprehending a greater variety of
instruments. The practice and judicial decisions in England and those
States which have re-enacted the statute of Anne ave applicable thevefore
to Illinois. And nowhere save in Tlinois, has the doctrine ever been
judicially declared, that a note made payble to bearer was not transfer-
able by delivery.

9. The decision in Hilborn vs. Artus 3 Scam. 344, cannot be regarded
as firmly and satisfactorily establishing the doctrine.

1. We respectfully suggest it lacks the elements which give rational
strength and stability to a judicial determination. The opinion is very
brief. Brief as it is, a large part of it is occupied with the discnssion of
other topics in the case. It contains no reasoning in support of the view
adopted, attempts no eritical analysis of the statutes in question and
shows no evidence that previous decisions of the same Court had been
examined. Nor does the report indicate that this point had heen at all
argued on the part of the appellee.

9. Tt is not consistent with the uniform tenor of judicial ntimations:
both before and after. See McHenry vs. Ridgley, 2 Scam., 310. Sap-

,’I!d!a-’},ﬂrj’
L)




pington vs. Pulliam, 3 Scam., 385. Simpson vs. Ranlett, 2 Gil., 314.
New Hope Del. Bridge Co. vs. Perry et al., 11th Ill., 468. This last case
is referred to, as containing the only direct reference subsequently made
to the decision in Hilborn vs. Artus, and as giving what we cannot but
consider a plain intimation of the dissatisfaction of the Court with that
decision. : :

The declaration alleges the making of the contract of assignment in
New York and avers that is was subject to the laws of that State. It
the Court, however, should conclude that the laws of Illinois must gov-
ern, as to the point at issue, vet it it should give them the construction
we contend for, assiniilating them to the laws of New York, these aver-
ments would he mere surplusage, and might be considered as stricken out
of the case. It sufficient facts are stated to constitute a good cause of
action in Illinois; an erroneons averment that the contract was governed
by the laws of New York would not vitiate.

Bank of U. S. vs. Donnally, 8 Peters U. 8. R, 370, 2 Scam. R. 12.

It

But the transfer having taken place in the State of New York, the
force and effect of it, and the substantial rights of the parties under it
must be governed by the laws of New York.

1. Tt is not a question merely touching the form of the remedy in the
sense of the rule that the /ler fori governs as to the mode and time in
which the snit is to be brought. This doctrine has been nsually enforced
in reference to the limitations and technical forms of actions, and the rules
of evidence here.  But it is a question touching the remedy only because
it touches the right; only in the same sense that the question who shall
be plaintiff always depends on the question who is possessed of the right
of action.

2. Tt is in fact a question touching the construction of the contract of
transfer or assignment. By the laws of New York as averred in the
declaration, the mere delivery of a note payable to bearer constitutes a
full and perfect assignment and operated in this case to vest in the pltff.
both the legal and equitable ownership of the note. Being thus once
vested, the legal ownership cannot by the mere fact of the removal of
the parties to another State he again divested and restored to the origi-
nal payee.



T ——.

2/2312-40)

3

3. The authorities recognize a distinction between negotiable instru-
ments, and ordinary choses in action.

In reference to ordinary choses in action other than negotiable paper,
there is a conflict of authorities. The case of O’Callaghan vs. Thomond,
3 Taunt. 32, 84, goes to the full extent of establishing the principle that
when by the local law an assignment of a chose in action, (a judgment
for instance) vests in the assignee the legal and equitable ownership by
oiving him the right to sue in his own name, that right should be re-
spected everywhere.  In that case the assignee of an Irish Judgment as-
signable in Ireland, sued in the English Court of Common Pleas and re-
covered judgment. The reasoning of that decision seems to meet with
the entire approbation of Story in his Conflict of Laws. Sec. 566, and
note (1.)

But in reference to negotiable instruments we think the anthorities
settle the question heyond controversy.

Trimbey vs. Vignier, 1 Bing,, N. C., 151, 90. (27 Eng. Com. L. Rep.
588.)

See particularly Story’s Conf. of L. Sec. 353 and 354,

1 Scam. Rep. 417. 2 Scam. Rep. 12, 465.

PARKS & ELWOOD,
Pro PUf. in Hrror.
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SUPREME COURT, STATE OF ILLINOIX

Cuarces B, Roosa, Pltff. in Err.
V8.  Points of Pl i Error.
Prrer M. Crisy, Deft. in Fir.

I.

*

We helieve by a just construction of the statutes of Illinois, a note
made payable to bearer is transferable by delivery, without assignient
in writing.

1. The 4th Sec. of Chap. 73, R. St. entitled * Negotiable Instraments,”
is almost identical in its terms with the St. of Anne, as to the form of
assignment. So recognized by this Court in Simpson vs. Ranlett, 2 Gil.
316. Its chief difference consists in comprehending a greater variety of
instruments.  The practice and judicial decisions in England and those
States which have re-enacted the statute of Anne are applicable therefore
to Iinois. And nowhere save in Ilinois, has the doctrine ever been
judicially declared, that a note made payble to bearer was not transfer-
able by delivery.

9. The decision in Hilborn vs. Artus 3 Seam. 344, cannot be regarded
as firmly and satisfactorily establishing the doctrine.

1. We respectfully suggest it lacks the elements which give rational
strength and stability to a judicial determination. The opinion 1s very
brief. Brief as it is, a large part of it is ocen jied with the discussion of
other topics in the case. It contains no reasoning in support of the view
adopted, attempts no eritical analysis of the statutes in question and
shows no evidence that previous decisions of the same (‘ourt had been
examined. Nor does the report indicate that this point had been at all
argued on the part of the aj pellee.

9. Tt is not consistent with the uniform tenor of jndicial intimations
both before and after. See McHenry vs. Ridgley, 2 Scam., 310. Sap-
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pington vs. Pulliam, 3 Seam., 385, Simpson vs Ranlett, 2 Gil., 314
New Hope Del. Bridge Co. vs. Perry e al., 11th 111, 468, This last case
is referred to, as contaiming the only direct reference subsequently mnade
to the decision in Hilborn vs. Artus, and as giving what we caniot but
consider a plain intimation of the dissatisfaction of the Conrt.with that
decision. ‘

The declaration alleges the making of the contract of assignment in
New York and avers that is was subject to the laws of that State. 1t
the Court, however, should conclude that the laws of Illinois must gov-
ern, as to the point at issue, yet if it should give them the construction
we contend for, assimilating them to the laws of New York, these aver-
ments would be mere surplusage, and might be considered as stricken out
of the case. If sufficient facts are stated to constitute a good cause of
action in Ilinois, an erroneous averment that the contract was governed
by the laws of New York would not vitiate.

Bank of U. 8. v Donnally, 8 Peters UL SR, 87002 Scam. R, 12

it

But the transfer having taken place in the State of New York, the
force and effect of it, and the substantial rights of the parties under it
must be governed by the laws of New York.

1. It is not a question merely touching the form of the remedy in the
sense of the rale that the lex fori governs as to the mode and time in
which the suit is to be brought. This doctrine has been usually enforced
in reference to the limitations and technical forms of actions, and the rules

bhecause

of evidence here. But it is a question touching the remedy only
it touches the right; only in the same sense that the question who shall
be plaintiff always depends on the question who is possessed of the right

of action.

9. It is in fact a question tonching the construction of the contract of
transfer or assignment. By the laws of New York as averved in the
declaration, the mere delivery of a note payable to bearer constitutes a
full and perfect assignment and operated in this case to vest in the pltff.
both the legal and equitable ownership of the note. Being thus once
vested, the legal ownership cannot by the mere fact of the removal of
the parties to another State he again divested and restored to the origi-
nal payee.
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3. The authorities recognize a distinction between negotiable instru-

‘ments, and ordinary choses in action.

In reference to ordinary choses in action other than negotiable paper,

there is a conflict of authorities. The case of O’Callaghan vs. Thomond,

3 Taunt. 82, 84, goes to the full extent of establishing the principle that

~when by the local law an assignment of a chose in action, (a jndgment

for instance) vests in the assignee the legal and equitable ownership by

_giving him the right to sue in his own name, that right should be re-

spected everywhere. In that case the assignee of an Irish Judgment as-
signable in Ireland, sued in the English Court of Common Pleas and re-

“covered judgment. The reasoning of that decision seems to meet with
" the entire approbation of Story in his Conflict of Laws. Sec. 566, and
note (1.)

But in reference to negotiable instruments we think the authorities
settle the question beyond controversy. :
Trimbey vs. Vignier, 1 Bing,, N. C,, 151, 90. (27 Eng. Com. L. Rep.

See particularly Story’s Conf. of L. Sec. 353 and 354.
1 Scam. Rep. 417. 2 Scam. Rep. 12, 465.

PARKS & ELWOOD,
Pro PUff. in FError.
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