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SUPREME COURT.

THIRD GRAND DIVISION—APRIL TERM, A.D. 1858.

William H. Bolton, P'Iff in Error,
vs.
William McKinlag(, Def’t in Error. J

l_ Error 1o Coox Covsty
Lt Cirevir Count,

—_— — e ——

ABSTRACT.

On the Sth day of December, A. D. 1857, that being a day of the
November term of said court, the plaintitt in ervor, Willimu H. Bolton,
entered o judgment by confession in his favor in the Cook County Cir-
cuit Court, upon a certain note and warrant of attorney for the confession
of a judgment thereon for the sum of 51,793, made and executed as was
alleged by the defendant in errvor.

The declaration, cognovit, atiidavit of the execation of the note, and
warrant of attorney, were all dily filed in said court, on said day, and
Judgment entered for the sum of $1,818 and costs in favor of plaintitt in
error,

The Record in the ease sets out :-

L. The declaration containing one count on the note, alleging also the
execution at the sume time by defendant in crror of the warrant of
attorney authorizing entry of judgment thereon at any time after its
date.

2. The cognovit of the defendant in ervor confessing the sum of $1,818
and costs, as damages sustained by the plaintift in ervor.

3. The note, warrant of attorney, and afiidavit of its execution, all the
above filed in said court, December Sth, A. D. 1857,

3. Record of judgment in said court by confession in favor of plaintit!
inerror against defendant in error for 1,818 and costs. Entered
December Sthy, A, D. 1857,

6. Motion in said court by defendant in ervor, by William \. Porter,
his attorney, to stay proceedings upon the said Jjudgment and exeeution,
and to vacate the same, and to allow defendant in crror to plead to said
declaration and defend said suit, made December 24th, 1857, during said
November term.

7. Order of said Cirenit Cowrt. entered December 80th, A. D, 18557,
of the said November term. in said cause, that all proceedings upon the
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execution issued upon suid judgent he stuyed nntil the motion to vacate
said judgment be decided, or until further order of wid court.

8. Order of said conrt, entered danvary 18th, A, D., 1855, of the
e January special term thereof, that a feigned issue he divected to try the
question whether the note upon which judgment in said canse was
rendered was genuine snd valid (motion heing pending in gaid court to r
set aside said judgment upon the ground, among athers, that the said |
note and power of attorney upon which the same was entered are not
genuine nor valid); and that all proceedings upon said jndement and ,k
upon the execution issued thercon e stayed until further order of f
: court, and until said issue be determined and said motion deeided.

said

9. Substitution of E. Van Buren as attorney for defondant in errror
instead of Willimn A Porter, entered of record in saild eourt January
I8th, A, D. 1858, of said special term.

10, Aflidavit of defendant in error and order of Court made thereon,

that plaintift in error do produce in evidence on the trial of the feigned

issue all hix books ot account and other papers containing entries of any

| indebtedness by defendant in ervor to plaintift' in error, also the book
containing a certain memorandum of representations made to plaintiff in

error by defendant in ervor of his cireumstances and inewmbrances ol [

. his property, &ee., made December Sth, A, D, 1857, Order entered. [
| Junnary 22d, 1858,

o L. Feigned issne divected by said court,

L. Declaration, containing one count, allegos that
| £ defendant in crror, on the Sth day of December, A, D.. g
[857, made his eertain promissory note in writing, wherchy Jﬁ
| he promised to pay said plajntiff or order, thirty days after
| the date thercof the sum of $1,793, with interest, tor value
received, concluding with allegation of liability and promise
to pay and breach,  Ad damnum §1,900.

Copy of note then follows :

51,793, Cureaco, 8th December, 1857,
Thirty days after date I, the subseriber, of Chicago,,
County of Cook, and State of Illinois, promise to pay to
Wm. H. Bolton, or order, seventeen hundred and ninety-
three dollars, for value received, with interest.
(Signed) WAL MeKINLAY.

B

i 2., Ist Plea.. Denial of the making and execution of

the note in the declaration mentioned, and concluding to.
the country.

No general issue.,
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9d Plea. That on the 8th of December, L557, at
Chicago aforesaid, plaintift in error agreed to lend and
advance defendant in error $100 for thirty days from said
date; that in consideration thercof defendant then and i
there agreed to give plaintift' as interest for use of said 5100
tor thirty days the sum of $3, and to execute and deliver
to plaintiff Lis promissory note for the sum of 103, for
principal and interest aforesaid, payable thirty days fromy
said 8th day of December, 1857, and that defendant, in
pursuance of said agreement then and there signed his
name to a blank tuun for a promissory note, \\]u(h blank
form then was as follows :

foe, Tl 00 S el

) R
after date the subscriber, of
County et State of promise to pay to
b or order - dollars, for value received, with i
interest. ‘

And it was then and there understood and agreed
between the said plaintiff and the said defendant that
plaintift’ should fill in the said blank form over the name of”
defendant, so signed thereto as aforesaid, so that the same
should purport to be the promissory note of defendant for !
$103, payable thirty days from the said 8th day of Decem-
ber; and (hat afterwards, to wit, on said 8th day of’ .'
J December, at Chicago, in the connty atoresaid, the said ]
/| detendant fraudulently filled in the said blank form above:
| set forth, =o signed by the said defendant as aforesaid, so
i as to make the same of the tenor following, that is to say = |

S TR

‘3 $1,795. (hneaco, 8th Diecember, 1857.

Thn't\ days after date I, the hlﬂ]:-(.].‘lb{.‘l, of Chicago,.

County of Cook, State of Illmu:s, promise to pay to Wm..

£ IL. Bolton, or order, seventeen. hundred and ninety-three
: dollars, for value received, with interest. |

! WAL McKINLAY.

Which said. instrument,. so fraudulently filled in as
3 aforesaid, for the sum of $1,793 instead of the aforemen-
| : tioned sum of $103, is the same alleged promissory note:
mentioned in said plaintifi’s declaration, to wit, at the
Gounty of Cook aforesaid..

Concluding with verification and. prayer of judgment,
dee.

Both pleas sworn to..
3. Replications..

7 1. To ist Plea.. Similiter.. el ‘
2. To 2d Plea.. , |

!M T J..




£ baye1al

¥

/e

- o
PSR ok

e —— e
e

Precludi non, because plaintiff says that the said
promissory note on the said declaration mentioned, was
made executed and delivered by the said defendant to the
said plaintiff, at the time when, &ec., in mannerand form as
by the said plaintift in his said declaration alleged, and was
not made or obtained by the said plaintiff fraudulently as
in said second plea of said defendant is alleged.

Concluding to the country.
Similiter by defendant to this replication.

Trial of the foregoing issue was had before said court and a jury, at the
Mareh term of said court, and verdiet thereon was rendered on the 19th
day of Mareh, A. D). 1858, of said term, for the defendant in ervor,

The plaintift in error filed o motion for a new trial, which was over
ruled, to which exeeption wag taken. Whereupon writ of error wus
taken.

The bill of exceptions is inserted here at length, and is as tollows:

Be it known that at a vaeation term of the said Cook County Circuit
Court, held at the Conrt ITouse, in the city of Chicago, in the said
County of Cook, on the first Monday of March, in the year one thousand
cight hundred and fifty-seven, and on the seventeenth day of March in
the said year, that being a day of said term, before the ITon. George
Manierre, judge of the said Circuit Court, the aforesaid issue, so joined
between the said parties as aforesaid, came on to e tried by a jury of
the County of' Cook aforesaid, for that purpose duly empanelled, good
and lawful men of the said county.

At which day came there as well the said plaintift as the said defend-
ant, by their respective attorneys atoresaid, and the jurors of the jury
aforesaid empanclled to try the said issue, being called also came; and
were then and there in due manner chosen and sworn to try the said
issue.

And upon the trial of the said issue the counsel for the said plaintift to
maintain and prove the said issne, on his part ealled

Nathaniel T. Read—who, being sworn, testified as follows :

I am in the hosiery and white goods business; I am in the plaintiff’s
employ; I know both the parties to the suit. (The note attached to the
declaration in said cause, and the subject matter of said suit, was here
handed to witness Ly plaintifi’s counsel.) I have scen the note before;
I saw it on the 8th day of December last, and onee since: my nawme is
subseribed to it as witness; my name was written by me; I know the
signature of the defendant, William McKinlay : the note and warrant of
attorney were signed by him at No. 118 Lake street, in my presence, and
on the 8th day of December, the day the note bears date.

e ey E———
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The defendant eame over to the store of the plaintitt, William IT.
Bolton, at No. 118 Lake street, in Chicago, and had some conversation
with the plaintiff; when L witnessed the note it was not entirely filled
up, the figures in the upper left hand corner of the note, $1,793, were
then written, and the note was written in the body of it as far as the
words *‘seventeen hundred;” it was dated and filled up as it now is to
the words “seventeen hundred” inclusive—the words ©and ninety-three
dollars ™ were not in it then; the warrant of attorney was in blank, and
was signed at the bottom by the defendant; the note was written in there
by the plaintiff; and in the presence of the defendant and myself; when
it was written thus far the defendant said, “I am in a hurry. Let me
sign the note, and you can fill up the balance atterwards;” with that
the plaintiff handed the defendant the pen, and the defendant signed his
name to the note and warrant of attorney; as soon as he did so he
stepped outside of the railing; the note was signed in the plaintiff®s
office, which is inside of his store; inside of the office railing, at the
office desk ; defendant was to give the plaintift a judgment note; can’t
suy why plaintift wrote the note, except because we always write our
notes; it is customary; after it was signed I came inside the railing,
and witnessed the signing.

Upon eross-examination the said witness testified as follows :

I have been the plaintif’s clerk a year and a half; am in no other
business; I am with him as clerky I came to him from William R.
Willinms ; I have no sharve in the profits; I was by the stove when the
defendant came into the store of plaintiff, and when the note was being
drawn I was standing by the office railing; when detendant came in I
moved from the stove; I was doing nothing at the stove; when defend-
ant went inside of the railing I went to the end of the desk just outside
of the railing; T knew defendant was to give the plaintift a note; I
heard defendant say so, and I went to the railing because a note was to
e deawn, and I went to witness it; [ went for no other reaspn; I was
at the desk before the note was signed; the counting room or office
ocenpies a space of about 8 feet by 12, railed oft’ from the corner of the
store; the desk is about four feet long; the end of it is about twelve or
fifteen inches from the railing; the counting room is not elevated above
the rest of the store floor; I stood, it might have been, five minutes at
the railing, it may have Deen t]u'ee minutes, it may have been seven
minutes, eould not have been less than three minutes; the stove is nine
or ten feet from the railing, on the west side of it; I counld see from the
outside of the railing what was written on the note when the plaintiff
draws _]udgmeut notes I am in the habit.of lookmg over him while
drawing notes, to see if they are judgment notes or common notes;
when _judgment notes are drawn, it is common for me to witness them ;
I have witnessed a good 1any judgment notes; 1 don’t recollect now
of any particular note that I have witnessed ; ;. both stood in front of the.
desk when the note was signed ; while T stood there I was not reading
the note; Idid not read it before I witnessed it; did not know wlul.t

was inside the note till I witnessed it; I went inside the railing to

witness it, when defendant came out; I witnessed it when it was not

fully filled up; I read all there was of it: I always read papers hetore |
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witnessing themy I have witnessed other judgment notes; the note was-
filled up to the point I have described; defendant stood to the left of
the plaintift’ when plaintiff was filling up the note; I have seen the
Jjndgment note since; saw it two months ago in Mr. Clarkson’s hands,
at DeWolf's office: have spoken of the case with Mr. Clarkson; I
looked over the affidavit since; I read over my aftidavit since I made it:
read it yesterday at M, Clarkson’s office; Iwanted to see it for curiosity,
and also to sec what I had stated in it; Mr. Clarkson handed it to nie,
and told me to read it over; I went to his office to see about this Cise;
Mr. Bolton and myself have talled over the case; this was day before
yesterday; he asked me it I remembered the facts; I knew the case was
coming on then; I was not subpwened; I was in court yesterday ; went
to Clarkson’s office first; he asked me if T had seen the other witnesses:
pluintiff’ told me to see to getting the witnesses: that the case was
coming on yesterday; plaintiff is not here now; after the note wis,
partly filled up plaintiff’ gave the pen to defendant, and I then went in,
after defendant signed the note; after I witnessed the note [ went ont-
ride the railing to the stove, about nine feet; I recollect distinetly that I
stood by the stove; I now recollect that when I went outside the railing
I went to the front part of the store, about 12 or 15 fet from the railing
and desk; I did nothing there ; staid there five or ten minutes; I could
not swear now where I went toafter that, except that I staid in the store.

The direct examination of the witness was hore resumed, when le
testified as follows:

A diagram of the store was here shown.

The windows of the store face south in front; the passage way from the
street is in the east side of the store; the store is on the second story ;
the counting room is on the east side of the store, in the southeast cornor
of'the store; the entrance door to the store iz on the east side of the
store; there ixa projection over the passage way, forming o recess.in the
store, and the counting room oceupies this recess,

The cross examination of the witness was here resumed, and the
counsel for the defendant put to the witness the following interrogatory :

(Question. At the time of the transaction did Bolton give MeKinlay a,
check ? It so, for what amount, and upon what bank ?

But the. counsel for the plaintiff then and there objected fo the. inter-
rogatory, and to the quswering of the same by the witness, on the
grounds

I.. That it was inmaterial and, irrelevant to the issue before the cout
and jury, heing an inquiry into the consideration of the note in question,
which was not a relevant inquiry nor ‘competent evidence under the
pleadings on the case, and the issue joined.

2. That it was not competent for the defendant, in cross examination
of the witness for the plaintiff, to examine him as to faets and circum-
sances. not connected with the watters stated in his direet exmmination,
nor to introduce hiz own case by eross examining the witness fir the
plaingiff before. hie has opened his case.,
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And therenpon the said Cireuit Judge declared and delivered his
epinion that the said objection so taken by the said counsel for the said
plaintiff as aforesaid ounght not to he allowed, and then and there over-
ruled the said objection, and allowed and decided that the said interrog-
atory should be put to the said witness, and his answer then be taken;
which said opinion and deeision of the said judge the said counsel for the:
said plaintiff did then and there on behalf of the said plaintiff except.

And thereupon the said witness then and there testified as follows:

Plaintift gave the defendant a check for §100 at the time of the trans-
action on Hoffman & Gelpcke. (A copy of a check is here shown to the
witness.) I did not read the check; I presume the plaintiff has the
check; this is like the original check, except it is not in the plaintiff’s
handwriting.

The counsel for the defendant here put to the witness the following
interrogatory :

Did Mr. Bolton draw, or partly draw, another judgment note at the
time of this transaction, and hefore the note in question was executed £
I so, what hecame of it ¢

To which interrogatory, and the taking of the answer thereto, the
plaintiff; by his said counsel, then and there objected, for the reasons
stated in the objection to the foregoing interrogatory.

Jut the said judge then and there overruled the said objection, and
decided that the said interrogatory should be put to the witness, and his
answer thereto taken ; to which ruling and decision ot the said judge the
said plaintift by hir said counsel then and there excepted.

And therenpon the witness testified as follows:

He did. He began to write it, and got-in the figures $1,800, when
defendant spoke to him, and he then tore it up.

The divect examination of the witness was then resumed, and he
testified ag follows:

He began to fill up the note for $1,800, when McKinlay said it was a
large amount, and even numbers like that might look suspicious, if it was
entered np; and then the plaintiff tore up the note he had commenced
to draw. The check for $100 was given to McKinlay, in the same place
and position where he signed the note for seventeen hundred and odd
dollars. My impression is the check was given first, but am not certain.
It was given at the same time as note was signed. Plaintiff left the city
Monday night; he was sent for on important business: he was delayad
here, and would have left before, but for this enit.

Crosgs examination of witness was then resnmed.

The check was made before the parties changed their position at the
desk; I did not say for a certainty that the check was given hefore the
first note was torn np; defendant left the store before the second note
was filled up, because he said he was in a hurry.

|
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The counsel tor the detendant then interrogated the witness as follows »

Did Bolton give the defendant any money at the same time that the
note was executed ?

But the counsel for the plaintiff then and there objected to the said
interrogatory being put to the witness, and to the taking of the answer
thereto, for the reasons stated in the objections made to the inferrrog-
atory first herein above objected tn.

And the said Judge then and there gave it as his opinion and decided
that the interrogatory should be put to the witness, and his answer
thereto taken; to which ruling and decision of the comrt the said plaintiff 5
by his said counsel then and there excepted,

|
The witness then stated—he did not, f

The counsel for the defendant then interrogated the witness as tollows @ |

Did he give him any note or cheek or other thing besides the note? ;

Which was then and there objected to by plaintift’s counsel, for the. j |i
reasons before given; which objection was then and there overruled '
by the said Judge, and the answer thereto allowed to be taken; to which
ruling of the court the said plaintifft by his counsel then and therc.
excepted.

The witness then replied to the said Interrogatory—he did not.

The counsel for the plaintiff, further to maintain and prove the said
issne, ealled Richard B. Fogarty, who, being sworn, testified as follows:;

// [ am a porter in plaintift’s store; I take out bundles, dust out the ]

o store, &e.; have nothing to do with the books or sales; don’t do any of i

the writing about the establishment. I know the defendant by eye-sight;

liave never spoken to him. (The note in question is shown to the. i

witness.) The signature at the left hand of the note is mine; I think I ’

wrote my name there in December last; I saw defendant in plaintiff’s !

store in December, and saw him sign this note; I saw him sign it below

/¥ (at the power of attorney); don’t recollect whether I saw him sign it.

: above; when he signed it there was some writing in' the body of the,

note, and four figures in the left hand corner above; I think they were

whole numbers; did not see the detendant sign any other note on that

duy, and did not witness any other; when he signed the note he was.

ipside the railing and about cighteen inches from it; he was leaning on

the desk when he signed the note. * (The note in question was here

shown to the witness.) This is the paper I saw him sign;. T saw him
sign a paper on the desk.
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[Tpon eross examination the said witness testified as follows:

ke T3

MeKinlay was not present when I signed the note; I rigned it two,
g three minutes after he left; I was standing at the other desk when I
=aw him sign the note; Do not recollect any of the writing in the note;
won't be sure these were the numbers in it; T am sure there were nn,
ciphers among the ﬁ;‘.{l‘ll't‘f I saw on the note; T ean’t swear what the
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pumbers were; I did swear in an affidavit 1 made in this case that the
numbers in the note were éntegers ; don’t know the meaning of the term;
have been in plaintiffi’s employ about three or four months; T did not
sec plaintiff tear up any note or paper; did not sce defendant when he
first came into the store; he was standing at the desk when I first saw
lim; the plaintiff asked me to sign as a witness ;* I had never witnessed
any other note, either hefore or since.

The direct examination of the said witness was here] resumed, and he.
testified as follows:

A eypher is a figure, is one figure; I can make figures; can make a
cypher; naught is a cypher; there were no naughts in the note; |
recollect Mr. Clarkson’s telling me at the time the affidavit was made by
me that an in énfeger was a whole number; figures were on the top when
I saw the defendant sign the note.

The eross examination was here resumed, and the said witness testified
as follows:

I did not count the figures on the note; T am eertain there were four-

flzures.
The counsel for the plaintitt heve rested his.eanse.

And the counsel for the said defendant to maintain and prove the said
issue on his prit, produced and offered in evidence a cerfain instrument
of writing dated the eighth day of September, A. D. 1857, purporting to
be an assignment from the said defendant to William P. Rosg, of the
stock in trade, notes, bills, dues, demands and effects of the said defend-

ant. in trost for the benetit of the ereditors ot him, the said defendant.

But to the reading of the same in evidence the said counsel for the
said plaintiff then and there objected, upon the ground that it was wholly
irrelevant to the issue joined in the cause, and incompetent under the.
state of the pleadings; that it was offered for the purpose of establishing
a totul or partial want of consideration for the notein. question, which
fiet was in no way put in issue by the pleadings.

But the said judge did then and theve deliver his.opinion, and decide-
that the said objection should be overruled, and did then and there.
deliver his opinion and decide that the.said objection should be over--
raled, and did then and there overrule the said objection, and decide:
that the same instrument of writing should be admitted in evidence; to.

which ruling and decision of the said Judge the said counsel for the.

plaintiff then and there excepted.

The said instrument. of writing or assignment was then read in,
avidence hy counsel for defendant on behalf of defendant.
(Here follows the assignment.)

The counsel for the defendant, further to maintain and prove the said
igsue on his part, then produced and offered in. evidence a certain,
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instrument of writing; purporting to be an agreement on the part of the
said McKinlay that the aforementioned assignment should be cancelled
and annulled, dated October 3d, A.D. 1857; also a certain other
instrument of writing, dated October 6th, A. D. 1857, purporting to be &
re-assignment from William P. Ross to the said defendant of the property
and effects conveyed to the said Ross by the said defendant under and
by the assignment aforementioned ; and also a certain other instrument
of writing, dated October 8d, A. D. 1857, purporting to be a deed or
agreement of composition or compromise between the said defendant
and his ereditors; and further to prove the said issue on behalt of said
detendant, the said counsel for the said defendant produced as a witness

Willimn A. Porter, and oftered to prove by the said William A Porter

that hie (the said witness) had prepared the said last three mentioned
instruments of writing, and had procured the several signatures thereto
of the parties thereto respectively.

But to the reading of the said three instruments of writing in evidence;,
and to the admission of the said Willinm A, Porter as a witness for the
purposes aforesaid, the said counsel for the plaintift did then and there
object, for the reasons stated in the objection to the admission in evidence
of the assignment atore herein referred to.

But the said Judge then and there overruled the sail objection, and
decided that the said agreement and re-assignment and composition
deed should be read in evidence on the pant of the said defendant, and

that the said William A. Porter should be admitted and sworn as a.

witness; to which said opinion and decision of the said Judge the said
plaintiff by his said counsel did then and there except.

And therenpon the said agreement, re-assignient and composition:

deed were read in evidence on behalf of the said defendant, and the said
William A. Porter, being duly sworn, testified as follows:

I drew this paper (the agreement to cancel the assignment);. was-

defendant’s attorney at the time, and as such.-went round to all the
parties whose names are upon it, and they signed: it in my presence. I
went to the firm of Peake, Marsh & Co.; don’t recolleet which one

signed it; it was signed by one who said he was a member of the firm ;:

I saw the re-assignment executed by Ross at his store after the previons
paper had been executed. I saw: the composition deed executed by the
parties whose names are subscribed to it; it was subseribed by them at
the same time the other paper was signed. This paper contained all the-
interlineations now upon it at the time it was signed. The 50 cents for-
every dollar was in it at that time, and not intended to be erased. I
obtained the signatures to this composition deed as McKinlay's attorney..
There was no other agreement than that expressed in the deed. I went
round with the paper and they signed it.

The counsel for the defendant then interrogated the witness as follows:
On the 8th of December was defendant indebted to.you? and if' se..
liow much?
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And the counsel for the plaintiff then and there objected to the same
as wholly irrelevant to the issue. But the said judge then and there
overruled tho said objection, and decided that the said interrogatory
should be put to the said witness, and his answer thereto taken. To
which ruling and decision of the said judge the said plaintiff by his said
counsel then and there excepted.

The witness then stated: Defendant was indebted to me in the sum
of $113 and interest. I lad a note for the amount made in October;
think there was interest onit. I had dunned him for the money. The
latter part of the week before T had dunned him for it, and I then told
liim I wanted him to pay me the note. He did not pay me at that time.
He paid me §75 of it on the 8th of December, just before dinner.

To all of which testimony so given by the said witness, as above, the.
gaid plaintiff by his said counsel did then and there object as irrelevant
to the issue; and the said judge then and there overruled the said
objection; to which ruling the said plaintiff by his said counsel then and
there excepted.

The said witness, William A Porter, then further testified as follows,.
in his direct examination:

[ first learned of this judgment on the 9th day of December, after the
note was executed. MeKinlay and the Sheriff came to me after the

levy.  The next day, I think the 10th, T went to the store of the plaintiff*

with the defendant; I found the plaintiff there, and stated to him that T
had come for the purpose of inquiring of him in regard to the judgment
on the note. The defendant was present. I think defendant had made
a remark to plaintifl’ previons to mine; defendant, as he entered, said to
plaintiff, under a good deal of excitement, You are a great, or a, pretty
tellow, for entering up judgment agginst me for that amount.  You know
it was only 8100 and §3 interest, and you promised not to enter that up.
until the thirty days were up. Then Bolton made a reply. His reply
was: There is no use of your talking about the note, Mac—the note is
vight.  Up to that time I had stood there and said nothing. I think
McKinlay replied then to plaintiff, You are a liar, or, you are a dammned;
liar (I think the latter), and you know it. It was then, for the first.
time, I addressed plaintiff in regard to the matter. I then said, Mr.
Bolton my ohject in cyming here is to inquire in regard to the amount
of that note. He then replied, “I suppose you are going to pitch in,
and I had better say nothing about it, or that it would he more prudent
not to gay anything about it.” I will not now be positive about the exact

words. There was another person in the store atthe time. An attorney -
Cond, and he made a remark. Plaintiff was then present. He (Conde)

said if it is wrong, you can get it set aside. I assented toit. I then.

spoke to defendant and said, Well, we had hetter go, and we walked off -

together.

The eounsel for the said plaintiff then cross examined the said William,,
As Porter, who then testified as follows: ‘

s
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T made an affidavit in this case, on a motion to set aside the judgment,
I Have not read it since, I think. I think the first thing defendant said
54 to Bolton, when we went into his store, was, “ Well, you arc a pretty |
fellow, or, a great fellow, to enter up a judgment for that amount against
me.” I think very likely I did swear in that affidavit that McKinlay at
that time asked Bolton whether he did not borrow $100 of him (plaintift),
and whether he (Bolton) did not promise not to enter up judgment until
the note was due. IMe, McKinlay, also said substantially what T have
now stated to be his words.

Interrogatory by plaintifi’s counsel. Did you swear in that aflidavit 1|
whether anything was said about the amount of that note? .‘

Answer, I don’t recollect whether he spoke of that amount, or of \

3 1,800, I have not sworn that the amount was mentioned. 1 think :
/ MecIinlay did make the inguiries stated in the affidavit. I recollect what I
[ have stated now:; I know the character of the conversation and |
recollect the manner of the parties. Defendant’s manner was very
excited. All T said to plaintiff is what 1 have said. My manner was i

not threatening. Isaid, Mr. Bolton I have called here to get an explana-
tion in regard to the amonnt of' that note. Have no recollection that he
said 1 ]m(l better o and see counsel; don’t think he did. I have never I
sworn to the conversation before ululmstmltulll_\ . I don’t think defend- |
ant ever swore that he had stated all that oceurred at the time. I did

not intend to state in my affidavit all that occurred.  As to what passed 5
between plaintift' and defendant I did not think very important. My ’
object in going there was to hear what explanation plaintiff could give
in regard to the note., I think he did state the words used in the atfida-
vit of defendant, viz.: “ Did I not borrow §100 of yeu, and did you not |
promise not to enter up the judgment until the note was due?”  Those

words were not neeessarily all that was used; they were used, as also

those T have stated at first. “You arve a pretty fellow,” &e. 1 think

those words in substance were used in the conversation,

When I took the composition paper, I went to the place of business of
Y, Peake, Marsh & Co,, and asked for members of the firm. This I did
with all who signed the paper. 1 have no doubt it was signed by one of
the firm. T had a conversation with Lim on the subject. Don’t know
whether the name of Bolton was meuntioned in that conversation. T was
not informed by him that Bolton had been to them, and asked them to
sign it. In the condition it wasin before it was altered, it had been
circulating among the creditors for execution. There were a few signa- ‘
tures to that paper .before it was taken around by me. When it was
altered, I took it around among the creditors for signatures, Can’t say b
whether Peake, Marsh & Co. were on it before it was altered. Weber
& Co. were not on it, I know, when I taok it avound. Think if very
likely Peake Marsh & Co., Whitely, Hazletine & Co., Downs & Van
Wyck, and Bolton, were all an the paper when I took it around. Can’t
say who procured the signatures. Can’t say that when I took the altered
paper to them they said they had before signed it at plaintift’s request.

= rr———

I dan't know that plaintitf had previously interested himeelt in Seplem- 2
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ber to got signatures to that. paper; never had heard defendant say so.
The “50 cents on the dollar” was originally on the paper. It is notin
my handwriting. I think all the alterations in it I made are noted at
the bottom of the paper. I did not know that Peake, Marsh & Co. had

judgment and exeention against detendant at that time. Therewere one

or two demands near judgment. It is quite probable I had heard that
one of the demands was in execution. I took this paper, the agreement
to cancel the assignment, to the ereditors. It was signed contempora-
neously with the compromise deed. Those four creditors before men-
tioned were on the paper when T went with the compromise agreement,
gtated if to them. They did not sign it over, but merely acknowledged
their signatures. [ never saw J. II. Peck on the subject. I took the
paper to Heeht & Co., and they signed it at my request. 1 don’t know
whether any one else had used any influence with them.

The note I held against the defendant was a bona fide one. It wasa

judgment note. It was given for services.

The said counsel for the defendant then resumed the direct examina-
tion of said witness, who testified as follows:

What I mean by the original compromise was the paper as it was
hetore T made the interlineations. It was signed by some of the eredit-
ors, but others refusing, detendant assigned to Ross. I was absent from
the city when he assigned. On my return I altered the paper and
procured the signatutes of all the ereditors except those on it whose
acknowledgment I also obtained, and the assignment was then set aside.

The counsel for the said defendant, further to maintain and prove the
said issue, on his part produced a witness, Willinm 11 Shurpe, to whose
admission as a witness the said plaintift’ by his counsel objected, on the
ground that the facts expected to be proven by the said witness were
wholly irrelevant to the issue. But the said Judge then and there over-
ruled the said objection, and deeided that the said Sharpe should be
admitted and sworn as a witness in the cause. To which said decision
and ruling of the said Judge the raid plaintiff’ by his said counsel then
and there exeepted.

And thereupon the said witness testified as follows:

I was clerk for the defendant on the 8th of December last; I com-
menced to elerk for him on the 15th of December, 1856; at the time of
the assignment the defendant was indebted to the plaintiff a few dollars
over $500, (The plaintiff here admits the statement of the debt in the
assignment to be correet) This was in September; after that the
defendant beeame further indebted, on October 3d, for $100.54. This
wax all that defendant bought ot plaintiff' after assignment; np to the
$th of December I kept defendant’s books and sold his goods. * Defend-
ant owed this $100 to Porter, and did not know where to get the money,
and he requested me to go and see if Bolton was here, and tell him that
the defendant wanted to see him (Bolton) at his (defendant’s) store.
This was on. Monday. the Tth day of December.  [went to the plaintift’s
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gtore at 9 o’clock on Monday morning, and the plaintiff was not there:.
Mr. Reed, his clerk, was there in the store, and I told him to tell the
plaintiff that the defendant wished to see Bolton at his store that A. M.
Bolton came to defendant’s store the same day, at about 11 o’clock. No
one was present but me and the defendant, and the defendant said he
wanted to borrow $100 of him for 30 days; that he wanted to pay a
note of $100, which was past due; that he would pay him good interest
and give him a judgment note for it. Bolton replied that it was pretty
hard times, but that he thought he could help him out of it, and that
defendant was to come over at 2 o’clock in the P. M; MeIlinlay went
over at that time; he was absent about an hour and a half; and came
back; he went there again the next day, the Sth of December, about 11
o’clock A. M.; hewas back by 12 o’clock; I did not sce him have any
money when he returned. An officer called there on the 9th day of
December, between 3 and 4 P.M. It was Thos. Holt, deputy sheriff. 1
was behind the counter.  He shut up the store by virtue of the execution
in question, on the 15th of December, 1858, on Bolton’s execution..
McKinlay went off out of the store; and was gone un hour or two.
Where he went I don’t know:; Wm. A Porter was his counsel at that

time.

The said counsel for the plaintift then moved to exelude the testimony
of the said Sharpe as irrelevant to the issue; which motion the said.
Judge then and there overruled ; to which ruling the said plaintift' by
hiis ¢ounsel. then and there excepted.

The eross examination of this witness was waived! by plaintiff’s

connsel,
The counsel for defendant here resred his cause.

The plaintift, to rebut the testimony offered by the defence, then ealled’
Greorge F. Marsh, who, being duly sworn, testified ns tollows:

[ am a member of the firm of Peake, Marsh & Co., of Chicago. We:
were creditors of the defendant. Our elaim, on the 8th of December,.
was $208.13 against defendant. I know the plaintiff’ Bolton. (The:
abovementioned composition deed was here shown fo the witness.) 1
yecoguize-the signature of our firm, but this is the-first time I ever saw
the paper;. never saw it before. T recollect in the month of September
st i proposition was made to us by the defendant for a settlement at 50
eonts on the dollar; his own note without any secarity,.which we retused
to take. The matter ran along some time, and Bolton came to us and
said he wished to fix up this matter of the-defendant’s, and ** put him:
through,” as he expressed it. He also said he was getting up a paper
for ereditors to sign, taking 50 cents on the dollar; ereditors were to
take defendant’s note without any scearity; he stated to me he believed:
defendant was making this offer in goodifaith, and that if we would sign
the paper he would guarantee to ns the amount, that is, one-half of our-
debt; 1 told my partner to sign the paper when brought in, as the
plaintiff had guaranteed the amount fo us, £109.06. I refused to nccede:
to. defendant’s first proposition,  The plaintiff applicd to.me rome threo.
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or four times about it, and we signed it solely upon the agreement made
by plaintiff. Our firm signed no other composition paper that I know
of; I should have known if there had been any other. Our claim at
that time was not in suit; it was our intention to do so. Our firm since
that time has looked to Bolton for payment. This agreement was
conditional. I know nothing about defendant’s intentions, except what
plaintiff told me. I do not know whether defendant knew that plaintift
was using lis influence with me to procure this compromise. Never
have met plaintiff and defendant together. The plaintiff was the only
one I ever had any conversation with about the compromise agreement.

On cross examination, by the counsel for the detendant, the said wit-
ness testified as follows:

I never saw this paper until to-day, that T know of. There are three
members of our firm; Peake and myself are here. There is a possibility
lhe may have signed o paper without my knowledge; don’t think he
would put his name to a paper without consulting me; he is older than
[ am; we are both equals in the business. I am pretty sure I know
everything he has done in behalf of the firm. If we were to sign the
paper I wanted some definite understanding with the plaintiff before we
did s0. Don’t know how the paper was when he signed it. Peake told
me he had signed the compromise. Have conversed with the plaintiff; no
one was around; we were alone; it was twice in the street and once in
the store; what I have stated is the substance of all the conversations,
the first conversation was in Lake street, along in last fall, in August or
September; it was shortly after ourbill came due; the first conversation
was in the evening; think the plaintiff began the conversation; ecan’t
remember the first words; I cannot give details exactly; can’t give any
part of the conversation verbatim; think it commenced this way: I
asked him how defendant was getting along; not positive conversation
hegan this way; what I vecollect distinetly was, he said he was going
to cireulate a paper or was circulating a paper, and in substance he
wanted me to sign it; “I want you to sign that compromise of McKin-
lay’s, and it will be all right;” I told him we would not sign any paper
and take defendant’s notes without security; recollect nothing turther
then; saw him next at the corner of Lake strect and Wabash avenue;
we were returning from dinner; this was about 2 o’clock; he asked me
then if we had concluded to sign defendant’s paper? I told him we had
not, unless we had security ; not much more passed then.

The next conversation was in the front part of our store; no one else
was there; this was in the morning; it was last September or first of
October; Bolton eame in and said if we would sign that paper he would
guarantee our debt to us of §100.06; this was substance of what he said ;
may not have been his exact words; he may have expressed himself
differently ; he told me he would see that we were paid; that.part I
recollect; don’t recollect of Bolton’s ever using the words to me, “that
he would fully protect us, if in his power, as much as his own claim.”

Think they were not the words used by him; doen't remember that he
used snch words: I think those were not the substance of his words:
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he told me he would sce that we got 50 cents, and wouv'd guarantee it 1o
us; he spoke fo us preity strong; he sad nothing else that I recollect
1o one was present at this conversation; he gave me no written evidence
or note, but merely his word for it; we have an interest there; if the
judgment is paid, we expect our claim to be paid out of it by hirn,
$109.05; I took plaintiff’s word for his promise; I could not prove
plaintifi’s promise it he denied it; if this judgment is paid, I think we
shall receive our whole debt; I havehad a conversation with Mr. Clark-
son ahout what I should swear to to-day in this room, and about an hour
and a half ago; I have also had a conversation with plaintiff a week or
ten days ago; I told him what I could swear to; I made an affidavit in
this matter at one time; I told Clarkson the amount was wrong in the
affidavit and to alter it; when I signed it, I supposed it was altered; I
swore to the affidavit; the plaintiff stated to me in substance as stated
in that affidavit.

The plaintiff, forther to rebut the testimony offered by the defense,
then called James B. Allen, who, being duly sworn, testified as follows:

I am 2 member of the firm of John II. Weber & Co.; on the 8th of
last September the said defendant was indebted to us in §662. No pay-
ment was made on it to the 5th of October last, by defendant—not a
dollar, nor to Dee. 8th last. An application for the purpose of affecting
a compromise with other ereditors in behalf of the defendant was made
to us by Bolton. Prior to that no application was made by any one.
Previous to that, however, a notice had been sent in to us by the
defendant that he conld not pay over 50 centsy the reason given was,
the hard times and a recent fire. Bolton brought this composition
paper to us in fore part of September last; he handed it to me; I looked
at it; four or five names were then attached to it; I am positive that
these two were on it, viz.: W II. Bolton, and Downs & Van Wycke,
and T think Hazeltine & Co., were npon it, when it was handed to me.
Bolton requested our signature to the composition, and advised us to
sign it; we declined doing so; le also stated that it we would sign the
compromise, we should not lose a dollar; I refused to do so on account
a of having a judgment against the defendant, and an execution in the
: hands of the Sheriff at the time. This was about the substance of the
% conversation at that time.

[
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7 ¢ A few days after I had another conversation at Bolton’s store; the
defendant was there; Bolton and the defendant requested me again to
sign the defendant said it would allow him to go on in business, and
lie had no doubt it wounld allow him to pay it in the end. I then told
the defendant if he would give us security we would sign the document,
otherwise we would not do so. I told the defendant I thought ita
dishonest transaction. I also told him I thought he ought to exhibit a
statement of his affairs, showing how he stood at the time of the fire, and
2 statement of his affairs now. This he refused to do. This isall I
recollect at this time of what was said to him by me. After that I left
the store, leaving both Bolton and the defendant there. Afterwards
Bolton spoke to me several times on the subject. He stated that it we
would sign the compromise that he would protect our claim, and that we
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should not lose a dollar. I asked him how he would do it? He said lus
influence over the defendant was such that he could make him do almost
anything he wanted him to. He said he had helped his credit, and had,
in fact, made him what he was. The defendant gave Bolton as a refer-
ence to us when we first gave him a credit. I told Bolton we would
consider further about the matter, and I declined signing until all the
creditors had signed it. I signed the paper myself for the firm. We
eame to the conclusion that we should eventually realize 100 cents on the
dollar, from the representations which Bolton had made to us entirely.
This was the inducement. When I signed the document I took it from
the hands of Porter; all the creditors had then signed it. The main
consideration for signing it is already stated. I told Porter that I would
not sign it unless he would deposite the composition deed with nus. This
was another consideration. He took the doeument, stating that he would
consult with the defendant in regard to leaving the paper with us. Ile
returned with it, with defendant’s consent to our holding the composition
deed, for which I gave him a receipt. I never heard the defendant say
anything as to any particular person being engaged in his behalf for
procuring the names of the creditors. Bolton said he had seen the other
creditors, to get them to come in,  He stated he had no doubt the residue
of the creditors would sign the composition. I know nothing of my own
knowledge of his efforts to induce other creditors to sign the composi ion
The only other person who came near us on the subject besides Bolton
was Porter. Sinee the firm signed that paper we have looked to Bolton

*for our debt. We had no confidence in the defendant. I told the

defendant, at the time, we never expected to receive a dollar from him.
Our elaim was then in exeention. It was staid in the hands of the
Sheriff, and is there still. It was staid after the signing of this docament.
I wanted the defendant to make a statement of his affuirs.

On cross examination by the defendant’s counsel the said witness
testitied as follows:

The first conversation with Bolton was had after the defendant’s
assignment to Ross. Once he had a composition paper with him at our
store, and once I saw it at his store. That paper did not then contain the
interlineations now in it; these were afterwards put in it. Our object
in requiring the paper to be left with ns was to secure owr payment
before any other creditor. The reason I gave was that the defendant
would want to get the paper, and that in order to get possession of' it he
would pay us; that was one reason. This was a natural supposition.
If the defendant had come and paid us one part of the money, I would
have given him the paper, although the other ereditors had not got
anything. I gave Bolton a receipt for the paper. (The receiptwas here
introduced, and read in evidence.) Porter afterwards called at our store
to see the composition; I did not showit to him; it was in the hands of
Bolton; I had placed it in his hands for inspection; he called for it; I
let him have it, and he promised to returnit; Porter called twice I think:
he suid I ought to let him haveit; I told him if he would call on Bolton no
doubt he would let him see it; Porter said in substance that he had my
receipt for it, and that it was my business to get it; ho also wrote me a
note that note requested me to return the composition. T have made
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an affiday it in this maceer; T saw my affidavit last evening; I did not
read the affidavit but took it orly for the pr:pose of looking at the
figures; the sum stated in my effidarit is incorrectly stated; it is down
$600, it should be $622; I read no other paui of the affiday’t, nor have
I vead it since I made it.

I have had ha'f a dozen convergaiions with Bolton on the subject; the

" frst was at ovr siore, in fore part of September, aiier defendant’s assign-

ment; dont know what day the assignment was made; the composition
was aiter the assignment; I do not understand that the object of the finsi
composition was to prevent an assignment; I swear that the assizrment
was made before ihe fivst offer of a compromise wias made; we had a
judgment which was obtained eller ihe assignment, and we took come
steps, or intended to, to break up the assignment. The fist talk with
me about a comprom‘se was aiter ovr judgmeni. The fist conversation
with Dolton was a week or ten days aiier we obtained our judyment;
we had several conversations “rom time to time until the first of October ;
I have no means of arriving at those conversations except “om
reeollection,

Bolton, when he brought the composition paper to ovr store, stated
that he wanted us to sign it; fhat he had no doubt that he cor'd get all
the creditors to come into the arrangement; that if we would sign it he
world consider himself holden, or world protect ovr claim; my recol-
leetion is, that he said he wouvld protect us “om any loss; that was all
he said on the subject, except that lie was going around among the
creditors, and had no doubt he ¢suld proeure them to signit; the papers
had two or three names on it.

The next conversation was at Bolton’s store. He then requested us
to sign the paper; he thought we had better take that than lose the
whole debt; thatwe had better allow the defendant to go on in business,
That was all I think he said at that time. The third conversation may
have been in the street. e still advised us to sign it. The fourth
conversation was the same, in substance, as the last conversation, He
advised us to sign that composition deed. We told him we would not
sign it, until all the creditors had signed it, and that we would also think
of the matter further. He said several times that he had a good deal of
influence over the defendant.

I made an affidavit in this case. At the time I made the affidavit I
think my recollection then was as good as it is now. The affidavit was
not drawn by my dictation. I was not present when it was drawn. It
was brought to-me by Mr. Clarkson atthe Court house, and there handed
to me. 1 went to the Court House for the purpose of giving it. I read
over the affidavit myself. Think it was right. Bolton did say he had
not the least donbt I would get my debt if I would signit. He gave me
no wriiing to that effect. I have no written evidence of his promise. I
asked him forit once, and he would not give it. If the moneyis collected
on this judgment I expect to receive a part of my money from the
proceeds of the judgment. I did not think it important that the debt
was stated in the aftidavit at less than what it actually was.
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G juecoment was obtained in the Comimon Pleas, at September term,
1857, T think from the 5th to the 10th of September.

The plaintiff, farther to rebut the testimony introdunced by the defense,
then called John H. Peck, who, being duly sworn, testified as follows:

[ know the parties to this suit. I am an attorney. I was attorney for
Hecht & Co., in September last. They were then creditors of the
defendant, on the 8d of October last. An application was made to me
in October to sign a composition paper in behalf of the defendant. [The
composition deed was here shown to the witness.] This paper I saw in
Bolton’s store. Bolton came to me at that time in behalf of the defend-
ant. Previously to that time I had not been applied to for that purpose,
either by the defendant or any other person for him. The firm of Hecht
& Co. came to me for advice. They first came to me, then Bolton came
and stated the civeumstances of the case. I told him we were Hecht &
Co.’s attorneys, and he then asked me what objections I had to their
signing it. I told him none except those I had learned out on the street
He then said he wished I would bring Hecht to his store. I went to the
plaintift’s store alone, as Hecht did not come in that day; T waited
sometime for the plaintiff to come inj when he came in, we began talk-
ing about this McKinlay matter. He sat down and made a statement
of the defendant’s affairs in figures to me, and said he had lost so much
by fire, and so much one way and so much by another; some three or
four different ways that he had met with losses. He talked sometime
about this and other matters, and I took the figures, telling him T would
get Hecht to sign it, if' that was a true statement of defendant’s affairs.
As T was going ont, he said, the best thing that Hecht can do is to sign
this; if-he don’t sign it, he won’t get a cent, and if he does sign it he
may get 50 cents.

- At the time of the conversation the plaintiff produced this composition
deed. It was signed down as far as Lewis Atwood, not including his
name, but including Wm. M. Ross & Co. There are two names below
Hecht & Co.’s signature, Dougherty’s, and Weber & Co.s. T have
stated all that I recollect of that conversation. At another time I went
again to plaintifi’s store with Hecht. He had a conversation with the
plaintiff which I did not hear at length ; he came to me in the store and
said that he would sign the paper. In the first conversation the plaintiff
said that if you can get Hecht & Co. to sign this all the rest will come
in. I was applied to by one of the Hechts for advice. My first advice
was not to sign; but atter the conversation with Bolton I advised them
to sign the paper by all means.

After that, about the last of November, I went over to the defendant’s
store, on the north side, to look after this matter. While standing at the
door, before entering, I saw the defendant engaged in a conversation
with some person, don’t know who, near the door inside of the store. The
person the defendant was talking with seemed quite excited, and they
were talking about this same business. The first thing that called my
attention particularly to what was said, was the mention of the name of
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Bolton by that person. The defendant answered that Bolton was w
friend of his or had befriended him, I forget which expression was used,
and that Bolton was in for him some $1,600 or $1,800—either that he
was into Bolton or that Bolton was in for him. I transacted my busi-
ness that I had to do and left. Prior to that time I had been past the
store. Iad looked in, but had never stopped in after the execution of
fhe composition decd, prior to the time of this conversation. Don’t
think the defendant named the precise figures. It was as I have
given it,

On cross examination by the defendant’s counsel the eame witness
testified as follows:

I can’t say what particular time this conversation was. I can tell
within three weeks, from facts within my knowledge. After this con-
versation which I heard, I returned Lhome. I had done the business
referred to before I heard this conversation. My business over at
defendant’s store was to see whether defendant was carrying his goods
away, as I had heard he was doing. I was standing on the door steps
when I overheard the conversation. Was not there more than once
about that time. I was there also in 1855, but not in 57, if I recollect.
Don’t recollect seeing but two persons in the store at the time of this
conversation. The other man I did not know. They were standing in
the front part of the store, perhaps about six feet from the door. The
defendant talked quite low, the other man spoke louder. Can’t recollect
the first words said. They did not impress themselves strongly on my
mind. Don’t remember which spoke first. I do not positively know
what they were talking about. I was going to wait till the defendant
got through Dbefore speaking to the defendant. Did not speak to him,
One reason why I did not, was my surprise in hearing that he owed the
plaintiff so much, when the plaintiff had not said he had such a debt
against the defendant. Can’t recollect what the other man said. He
said he hoped this was all mght. Don’t know what he meant by it. I
stood there three or four minutes. I told my partner what I had heard
first. I also told Hecht. Can’t recollect the precise words utteved by
defendant. I saw this composition paper at Bolton’s store, just as it is
now. I depended moreon Bolton. Did not cave about reading that
document. The names were not all there. There were five names on
it. Will not swear positively that Ross & Co.’s names were there. Am
protty positive Peake, Marsh d&& Co. were on it. Think the interlinea-
tions were upon it as now. Think erasures were there. Can’t swear
this paper was exactly as now with respect to all the interlineations. It
was not my errand to speak to defendant. I did not go there to speak
to him, but to see whether goods were being removed.

The direct examination of the witness was here resumed, and he
testified as follows:

I went to the store for the purpose of seeing whether the defendant
was removing the goods; in that visit T acted professionally and not
personally.
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The plaintiff, farther to rebut the testimony offered by the defense,
then called Edward Bolton, who, being duly sworn, testified as follows:

I am in the employ of the plaintiff as bookkeeper. I know the
defendant. On the 8th day of last September the defendant owed
plaintift $616 and some odd cents. I speak from knowledge of the sale
of goods to defendant. I get my information from the books. I was in
the country last September. Iave been bookkeeper with the plaintiff
since I came here.

It is here admitted by the defendant’s counsel that the debt due by

defendant to plaintiff in September was - - - - $616 00
And in October, by a further sale of goods, - - . 100 54
Total. - - - - - - - - - 8716 54

The plaintiff, further to rebut the testimony offered by the defense,
then re-called Nathaniel T. Read, who testified as follows:

I know Wm. H. Sharp, who testified here yesterday. 1 recollect his
coming to the plaintifi’s store on the Tth day of December last. e left
word that the defendant wished to see Mr. Bolton. I delivered the
message myself.

The defendant, when he came in to Bolton’s store on the 8th of
December, sat down by the stove with the plaintiff. I was standing
there at the time, but they were talking in a very low tone of voice, as
if in a private conversation, and I moved away from the store. After
they got through the conversation at the store they both got up, and the
plaintiff went inside the railing and turned around and asked the detend-
ant if he could mneet his payment on his composition when it became
due. The defendant said he could not possibly; said he wanted $100
that day and should want some more in a few days. Bolton then said
he would not take a judgment note from him unless he secured him and
the other creditors. With that Bolton went to the desk and drew up n
statement which is in our reference book, which McKinlay signed.
After signing that the plaintiff gave him the check for $100. This is all
that I recollect as passing in that conversation. The loan of $100 was not
refused. Bolton said he would not take a judgment note from him to se-
cure him unless he would secure him and some other ereditors whom he felt
morally bound to see paid. Mr. Bolton called off to defendant a fow
names of the creditors he referred to, viz.: Peake, Marsh & Co.y J. H.
Weber & Co., and Whitely & Hazeltine. These are the parties T heard
Bolton name over, when he told defendant he would not take a noto
without securing other parties. The defendant made no reply at all.
He was very anxious to get the $100. Mr. Bolton then moved off to the
desk and wrote this statement.

The statement in our reference hook was here read to the jury by the
witness, which ir ag follows

P
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“ Statement of Wm. McKinlay, made 8th Dec. 1857,

“ There is no incumbrance on my stock. Ihave not given any person
any judgment note, chattel mortgage, or any other writing by which T
may be closed np, and my transactions with Wm. H. Bolton are straight-
forward and honorable, and I shall protect his interest as I agree in
reference to loan, &e. (of to-day) and also the other creditors.

« (Signed) WM. McKINLAY.
“(Witness) N. T. Rpap.”

I saw the defendant sign the paper; it was then as now. I witnessed
this enfry.

On cross examipation the said witness testified as follows :

There may be other statements in this book I have witnessed. I read
the defendant’s statement at the time I witnessed it; have read it several
times; read it last evening. I wanted to know what he did say, if
questioned about it. I know what was in it before. I witnessed it after
the defendant left; about two minutes after he went out of the door.
Bolton was standing at the desk when I signed as a witness. It was
lying on the desk; I read it at the time it was signed; generally read
such statements. At the time of the conversation I was standing in the
front part of the store, within five or six feet of them. 1 remember what
I have stated; that is the whole of the conversation I heard. ‘When the
defendant first came in they sat down by the stove together. They had
a private conversation. DBolton asked the defendant it he could meet his
composition? and the defendant said he could not possibly ; said he
wanted $100 that day, and should want some more in a few days; think
he mentioned the amount, from $200 to $300. Bolton did not say
whether he would let him have it or not. Defendant said he would want
more in ten days or two weeks. Bolton then said he would not take a
fudgment note from him unless he would secure him and other creditors,
saying he felt morally bound to sce them paid. I have read my affidavit
since yesterday. I had a conversation with Edward Bolton.

The plaintiff here closed his testimony, and the defendant then re-
called William IL. Sharp, who testified as follows:

I do remember the time Mr. Peck was at the store; he was not in the
store. We have donble doors, and he stood eight to ten feet outside of
the door, I knew the man, I recollect who the defendant was talking

with at the time; his name was Dodge. I can’t say what they were

talking about; it was about McKinlay. I don’t know where Dodge
now is. I never Leard a word about the defendant’s being into the
plainiiff; nothing of the kind; I was a great deal nearer to them than
he; Iheard no such conversation; never heard any such from McKin-
lny. Ile was never there before or after. Am quite positive he was
never there Lut at that time; store is opened at halt past six and closed
by 9 o'clock; I was there all the time; I never saw Peck there before;
he was never there while I was there: he may have been there some
ather time.
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The cross examination was waived by the plaintiff’s counsel..
The defendant then re-called Wm. A. Porter, who testified as follows:

I made those alterations; I made them shortly before the agreement
was executed; from the time Ifirst made the alteration, to the time I
obtained all the signatures now.on it, it was not out of my possession;
I won’t be positive whether Ross & Co.’s signatures were upon the paper
when I made the alteration.

-
OUn cross examination the witness testified as follows:

I made the alterations about: the 8d of October; it was a fair paper
when I made the alterations. There were no interlineations at that time
whatever. Every signature that appears there I procured. The signa-
ture of Hecht & Co. I procured. That was written in my presence, at
the place of business of that firm. I think it was in Lake street, but will
not swear to it. I went around from onc to the other as:rapidly as
possible,

I went to Bolton’s store and showed him that agreement and the other
agreement, and he signed them. There were some signatures to the
paper as ‘it was before it was taken by me. There were some two or
three to it before I took it. Don’t think Ross & Co.’s signature was on
it when I went ont with it. I prepared the paper before I went out of
my office to procure the signature. I did not prepare part of it one day,
and another part the next. During the progress of the alterations, and
up to the time it was signed, it was not out of my possession.” Don’t
recollect getting that signature; but recollect going there; but don’t
recollect whether he actually signed it. I got their acknowledgment.
Can’t say positively that T got Atwood’s signature to it. Don’t think
there were six signatures on it when I started out. I have'no doubt
that I procured Wm. R. Williams’ signature. ITis place of business is
on Lake st. Whether he acknowledged or signed it to me I will not be
positive; I ewear positively he either signed or acknowledged it; think
he signed it. Itook the paper also to B. Iecht & Co.’s place of busi-
ness. I think they signed the paper when I took it to them. Have no
doubt they did. T went to Dougherty’s and one of the firm signed the
paper in my presence. Weber & Co. was signed by one of the firm. [
did not regard it as material whether they had previonsly signed or not.
My object was to get this paper executed; but whether I procured the
signature then or before that time, I will not be positive. I will not he
positive how many were upon the paper before it was altered. Nor will
I'be positive that Hecht & Co. were not on the paper. Tt may have

been on it; but I do not think it was4 still I cannot say certainly. I do-

nof think there were more than three or four there: but I will not
undertake to say there were not more than three or four more. There
are seven or eight in all.

The plaintift’s, to rebut the testimony, offered by the defense, then-

called Bernhard Heeht, who, being duly sworn, testified as follows:

[The composition was here shown to the witness.|
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I recognize the signature of our firm to this paper; itwas signed by me.
I was acreditor of Wm. McKinlay. Peck & Hennessy were my counsel.
I signed it by the advice of my counsel Peck. I had no intetview with

* Bolton on the subject. At first they gave me no certain advice, but after

they had scen the plaintiff they told me it was the best I conld do. I had
this paper and took it to Mr. Peck and submitted it to him as my counsel ;
I signed it in my office. I think M. Porter brought it there, and gave
it to me, and I took it to Peck and brought it back, and then I signed if.

On cross examination by the defendant’s counsel the said witness
testified as fellows:

I am mnot very sure that I took the paper; think Porter left it with
me. If he did so, I took it to my counselj would not be very certain
Porter left it, but it is my impression that he did. If he had it I don’t
know low long he keptit; might have been a few days. This may
have been in Angust; think it was in September; would not be very
positive as to the time. Am sure Porter was present when I signed it.
I can’t say who brought it there.

This was all the evidence offered, produced and given on the said trial
of said cause on hehalf of the said plaintiff and of the said defendant, to
maintain the issue on their respective parts.

And thereupon the counsel of the plaintift asked the count to give the
two following instructions, which were given.

Plaintaff’s Instructions.

1. If the jury believe from the evidence that the note in question was
executed by the defendant, or that the said note was filled up as it is
over his signature by his knowledge and direction, and without fraud on
the part of the plaintiff, then, under the pleadings in this case, the jury
will find for the plaintiff, although they should not be fully satisfied from:
the evidence that there was a consideration therefor then existing from
the plaintiff to the defendant to the full amount of said note.

2. Whether there is a total want, or partial or total failure of the
consideration of the notein question is not put in issue under the state
of the pleadings in the cause, and the only fact for the jury to determine:
is, whether the defendant executed the note in question for the amount
therein stated, or signed it partly filled up for the amount, and directed
or requested the plaintiff to fill up the balance of it with the knowledge
of the amount which was inserted therein; and if the jury shall believe
from the evidence thatthe defendant so executed the said'note, or signed
it and directed it so to be filled up, then they will find for the plaintiff..

And thereupon the said counsel for the said defendant prayed the said
Tudge to give the iustructions following to the jury on behalf of the eaid.
detendant.
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Defendant’s Instructions.

1. If the jury shall find from the evidence that the defendaut signed
a blank note for the plaintiff, with the understanding and agrecment that
the plaintiff should fill up the same with the sum of one hundred and
three dollars, payable thirty days after date; and that the plaintiff,
without the knowledge of the defendant and without his consent,
fraudulently filled in the said blank note with the sum of seventeen
hundred and ninety-three dollars, then the jury will find that the
execution of the said note was frandulently procured, and their verdict
on the issue should be for the defendant.

2. The court instruct the jury that even though the cvidence estal-
lishes that Bolton promised to pay defendant (MeKinlay’s) debt or debts
to any other party or parties, such promise was not valid or of any legal
effect, unless some note or memorandum in writing of such promise was
made and signed by said Bolton.

Which said instructions the Judge then and there did give to the jury
on behalf of the said defendant; and the said plaintiff, by his said
counsel, did then and there except to the giving of the last of the same.

And the said issue, with the evidence so given on the trial thercof as
aforesaid, with the said instruction of the said court, was given to the
said jury; and the jury aforesaid therein rendered their verdict for the
said defendant.

And thereupon the said plaintiff, by his said counsel, moved the said
court for a new trial of said issue and said cause, for the reasons,

1. That the said verdict of the said jury was contrary to the evidence
piven in said cause.

2. That the said Judge erred in admitting the documentary evidence
offered by said defendant on the trial of said canse.

3. That the court erred in admitting the evidence of Wm. A. Porter
and Wm. I. Sharpe on behalf of said defendant.

4. That the court erred in overrnling the several objections faken by
the said counsel for the said plaintift to the admission of testimony as
herein particnlarly stated.

That the said Judge erred in giving the instruction number two prayed
for by said defendant’s counsel, and herein set forth.

But the gaid Judge then and there overruled the said motion for a
new frial so made by the said counsel for the said plaintiff, and refused
to allow the same.

And because none of the said exceptions so oftfered and made to the
rulings and decisions of the said Circuit Judge do appear upon the record
of the said trial, therefore, on the prayer of the suaid plaintifl’ by his said
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counsely. the said Circuit Judge hath to this Bill of Exceptions put his

seal, according to the statute in such case made and provided, this 19th
dny of March, in the year one thousand eight hundred and fifty-eight.

GEORGE. MANIERRE,  [seaL.]
Judge of Tth Judicial Cirewdt.

Frrors Assigned.

" 1. The court below erred in admitting the documentary evidence
offered by the eaid defendant below on the trial of said cause.

2. The court below erred in admitting the evidence of Wm. A. Porter
and Wm. H. Sharpe on behalf of said defendant below.

3. The court below erred in overruling the several objections taken
by the counsel for the said plaintiff below to the admission of testimony..

4. The court below erred in giving the second instruction asked for
by the defendant below.

5. The court below admitted improper evidence on the part of the
defendant below.

6, The court below refused to admit proper evidence on the part of-
the plaintift below.

7. The court below impreperly overruled the motion for a new trial
made by the plaintiff below, and gave judgment for defendant helow.

CLARKSON & TREE,
Attorneys for Plaintiff in Errvor.

Fl

Joinder.in error by counsel for detendant in error,
E. VAN: BUREN..
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