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STATE OF ILLINOIS, MARSHALL COUNTY, SS.
THE PEOPLE OF 1HE STATE OF ILLINOS,

. /7 / “P,
yy v > £ " 5.
067___4/.““.--./,“.“-4_. GO L. K L. L..ﬁ‘}f;“:iaé..fr?.._-»---f.r 4(..‘..'."..;«»._-6{-.1'1 e GO S
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s GREETING ¢

KNOW YE, that we, cenfiding in your ability, skill and fidelity, bave appeinted yeu, and by these presents do
appoint, authorize and empower you, at & certain time and place, to be by yeu appointed fer that purpose, to cause
the witness2/ whose name~/ ..-< mentioned in the caption of the annexed interrogatories, to come before you,
and then and there diligently and faithfully to examine /9/ 7 on oath upon the said interrogatories, in the
order in ;zvhich they are propounded ; and you will cause the answers of the witness=~ thereto, to be reduced to
writing, in the order in whieh they shall be proposed and answered ; and you will then eause the witness < to sign
[;z’/‘« pame fothe same in your presence. You will also annex a certificate, subscribed by yoursel, :
at the foot of the deposition/  stating that the same =<+ sworn te and signed by the deponent 7 and the tin;e and
place when and where the same - -« taken. The deposition/ thus taken and subseribed, and all exhibits pre-
duced or referred to by the witnessz7 together with this commission and the annexed imterrogatories, you will
inclosse, seal up and direct to the Clerk of the Circait Court of the County of Marshall, in the State of Illineis, with

. the names of the parties litigant endorséd thereon.

Wirness 6. L. FORT, Clerk of the Circuit Court of sald County of Marsha]l,
and the seal of said Court being hereto aflixed, this _*_ Lo e 41/{ = -’
dayof % .. .. z7. _ _ inthe year of our Lord one thousﬁm{ﬁht hun-

P St ‘r‘
dred and fifty-

, Clerk.

&= The return, if taken by a magistrate, should be accompanisd by a certificate of his offisial character, under

the greaf seal of the State of or of tha proper court of record of the county of which he is a resident.

N7 RETURN BY MAIL, POSTAGE PAID.
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JULIA LUCAS ET.AL.

vs. IN SUPREME COURT.
JOHN HARRIS.

ERROR FROM MARSFH ALI..

The defendant John Harris, who was complainant below, filed his bill in the
Circuit Court of Marshall County on the 8th day of February, 1856, alleging that
on the 12th day May, 1837, Edwin Mills, of the State of New York, was indebted
to the complainant in the sum of §700 for the purchase money of S. E. 27, 30 N.,
1 W., 3d P. M., and executed a mortgage to complainant for said premises and
two other lots, dated may 12th, 1837, a copy of which is set out in the bill.

He avers that on the 8th day of November, 1855, the mortgage was recorded

in the Recorder’s office of Marshall county, being the county in which the land lay.

Avers that the debt of $700 mentioned in the mortgage has never been paid,
nor any part of it, nor interest, and that the same became due on the 9th day of

September, 1838, and that a note was given for the said debt, falling due Sept. 9,
1838.

He further charges that after the execution of the mortgage to complainant, to-
wit, on the 13th day of January, 1839, the said Edwin Mills also executed a mort-
gage to his brother Harlow Mills, for a pretended debt of $2000, on the said quar-

ter section of land and other lands, a copy of which is set out marked exhibit ¢“A.”

Charges that the said Edwin Mills was not at the time of the execution of the
mortgage indebted to Harlow Mills in $2000 or any other suin, but that the same

was made to hinder and delay complainant in the collection of his debt.

That the said mortgage to said Harlow Mills was recorded on the 2d day of
March, 1839, and prior to the recording of complainant’s mortgage.

Charges that said Harlow Mills had notice of the complainant’s mortgage at
the time of the making of the mortgage to him, and afterwards promised complain-
ant to pay the same, and that said Harlow Mills frequently admitted to others that

he knew of complainant’s mortgage, and that the same was unpaid.

The complainant further charges that on the 17th day of February, 1842, the
said Edwin Mills and Eliza Ann his wife, for the consideration of $2100 as ex-

pressed in their deed, executed a deed of that date to Harlow Mills, and purport-

S s
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ing to make the deed subject to the mortgage of Harlow Mills, and stating there-.

in that the mortgage formed a part of the consideration of the deed.

He charges that at the tine of the execution of the deed the said Harlow Mills
had notice of complainant’s mortgage, and agreed to pay the same. A copy of

the deed is attached marked ¢« B.”

That Harlow Mills died intestate on or about the 26th day of October, 1845,
and that his widow Julia Mills, since intermarried with one Jolin Wilson, was ap-
pointed administratrix of his estate, and that the said John Wilson also died on or
about the year 1845, and that Harlow Mills left as children and heirs at law Julia
a minor, now intermarried with James P. Lucas, and William Henry and John
Gale, also minors, and that said children and widow are yet the legal owners of

the said quarter section of land.

Claims that the said quarter section should be subject to the payment of his
mortgage, and have preference of the one executed to Harlow Mills, and that no
good or valuable consideration ever passed for the execution of the deed except

the pretended debt of $2,000 specified in the mortgage.

The bill prays that said widow and heirs of Harlow Mills be made parties, and
that guardians be appointed and that the land be sold to pay off the mortgage and

interest of complainant.
Publication was made as to Edwin Mills, and service on others.

At the April term, 1856, Julia Wilson, John P. Lucas, Julia Lucas, William
Henry Mills and John Gale Mills answered the complainant’s bill, denying that
Edwin Mills on the 12th day of May or at any other time was indebted to the
complainant in the sum of $700 or any other sum for the purchase money of said
quarter. Deny that said Edwin Mills ever executed the mortgage to complain-
ant, as charged in the bill, and that if any such mortgage was made to complain-
ant it was without consideration. They admit that a certain paper claimed to be
a mortgage was recorded on the 8th day of November, 1855. Deny that the sum

of $700 or any other sum was due complainant at the filing of the bill.

They admit that on the 13th day of January, 1839, Edwin Mills and wife exe-
cuted to Harlow Mills a mortgage on the land in controversy and other lands
mentioned in the bill. They deny that the mortgage to Harlow Mills was for a
pretended debt, and aver that the sum of $2,000 had been due and owing from the
said Edwin Mills to said Harlow Mills from the 28th day of June, 1837.

They deny that the mortgage from Edwin to Harlow Mills was made to delay,
hinder or defraud the complainant or any other person, and admit that the said

mortgage to Harlow was recorded on the 2d day of March, 1839.
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They deny that said Harlow Mills had knowledge in any manner of any mort-

gage to complainant, and deny that said Harlow ever promised to pay the same.

They deny that Harlow Mills ever acknowledged the existence of a mortgage
to complainant as charged. They admit the execution of the deed on the 17th of
February, 1842, from Edwin Mills and wife to Harlow Mills of the premises and
othiers for the sum of $2,100, and deny any knowledge of complainant’s mortgage

by said Harlow at the time of the execution of the deed.

‘ They admit that Harlow Mills died on or about the 2d day of October, 1845;
that his widow intermarried with John Wilson, and that he died in 18556 and not
in 1845, and that he left the children and heirs at law as mentioned in the bill, and

that Julia is married to James P. Lucas.

They deny that there was no good and valuable consideration for the execution
of the mortgage and deed, but that the same was bona fide and for valuable con-

sideration.

They deny that said Harlow Mills ever owed complainant any sum of money
whatever or made any mortgage whatever to said complainant, and if any ever

was made deny that it was ever known to said Harlow Mills or his heirs.

That said complainant, living in a neighboring county with the one of defend-
ants’ residence, suffered the said Harlow Mills and his heirs to pay taxes on the

same without making known the fact of his having any claim to the land.

The answer charges that the land was vacant and unoccupied in 1839 and has
been ever since and still so continues. Charges that Harlow Mills had color of
title made in good faith, and also the legal title to the land from and after the 17th
of February, 1842, until his decease, and his heirs after him, and that the said

Harlow and his heirs have paid all taxes legally assessed on said land since 1839.

They insist that the statute of limitations is a bar to the action, and also that

the lapse of time bars any recovery on the mortgage.

That at the time of the execution of the mortgage and deed the lands conveyed
in said mortgage and deed did not exceed $£1000. The oath of the respondents

was waived.

The complainant put in general replication. A guardian ad litem was appointed
by the Court for the minors, and who filed his answer denying any knowledge of
the facts charged in the bill, and calling for proof, and that the rights of the minors
be protected by the Court.

At the April term, on the 18th day of April, 1856, the appearance of Edwin
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Mills was withdrawn by leave of the Court, and on the 21st day of Oect., 1856,

the complainant took his deposition, who testified as follows:

I am acquainted with the plaintiff and Julia Wilson. Am named as one of the
defendants. 'The mortgage to complainant was executed by witness, and that
witness resides in Astoria, Ill. Nathaniel Montross resides in New Orleans, La.
Does not know of the mortgage being paid. Witness mortgaged the land January
13, 1839, to Harlow Mills, and sold to him on the I7th of Feb., 1842, Last year
complainant called on witness about the mortgage and witness’ impression then
was that his brother knew of the land being previously mortgaged to complainant,
and that his brother was to see to it and pay for it. I also addressed a note to
Mrs. Wilson, stating my impressions. Am unable to testify to any conversation
or declaration made by or between my brother and myself particularly. No com-
munication was ever made to me on the subject, to my recollection, from the time
I executed the deed to my brother until about a year ago. I therefore speak

wholly from impression.

Cross-examination: I have not stated that it has not been paid : I stated that I
had not paid it. [ am unable to testify that I ever paid anything on the mortgage.
The consideration of the mortgage from myself to my brother was a supposed
balance due on our copartnership matters. As to the time, I cannot answer;
neither do 1 recollect the amount. Am unable to say what the consideration of
the deed was, except it was to take the place of the mortgage to my brother. 1
do not know that my brother did not agree to pay or assume said mortgage from
myself to complainant. I never alleged that said mortgage to complainant was
void or illegal at any time whatever to my knowledge. The consideration for the
mortgage to complainant was for the payment of the land mentioned in the mort-
gage which I bought of complainant. I do not know when my brother knew of

the existence of the mortgage to complainant.

®

The letter and mortgage referred to by witness are attached to his deposition.

Wirniay B. Green testified: Have known complainant about 20 years, defend-
ants about 13 years—except James Lucas, have known him about 2 years. Knew
Harlow Mills. Think he is dead, and that he died about the year 1844 or 1845h.
Am acquainted with the land in the mortgage mentioned. I do not recollect hear-
ing Harlow Mills say he had mortgage on it. Did hear him say he had a deed
from Edwin Mills for whole of it. At the time Mills was going to get his deed
recorded he stated he would see if Mr. Harris had got his mortgage recorded on
said land ; that if he had not he thought he would have his deed recorded first,
and that would make his title perfect, or free from the mortgage. The next day
after he said that the mortgage was not on record, and that the land was now
clear of the mortgage. Harlow Mills told me that Harris’ mortgage was given

for part of the purchase money or whole of it, and that he got his deed recorded



b}
first ; that he thought the land was not liable for the mortgage. There was some-
thing said about a mortgage from Edwin Mills to Harlow Mills. I don’t recollect
the particulars. '[he conversation took place at my house in Marshall county.
I know nothing further about his knowledge of Harris’ mortgage prior to taking
his own further than stated above. Harlow Mills, in the conversation alluded to,
said Edwin Mills, at the time of his failure, was indebted to him in about $1,900.
and that he had given him a mortgage deed of trust or assignment to secure the
same, and that the making of the deed alluded to in said answer was a final con-
summation of the mortgage trust deed or assignment before spoken of. The con-
versation took place some time during the year 1842, and that the mortgage trust

deed or assignment was on the same land before alluded to.
Re-examination. (Copy of deposition. )

« Witness further states that he understood from the conversation with Harlow
Mills before alluded to that he knew of the execution of John H. Harris’ mortgage

from the time that it was first given.”

The defendants offered in evidence tax receipts for the years 1843, 1844, 1846,
1847, 1848, 1849, 1850, 1851, 1852, 1853, 1854, 1855, 18566, 1857.

The case was submitted to Hon. Martin Ballou at the October term, 1857, who
rendered a decree in favor of complainant for the sum of $1,501 50, and in default
of the payment thereof within 20 days, that the mortgaged premises be sold to
satisfy the same after giving 4 weeks notice by publication; and in case the said
mortgaged premises should not sell for enough to satisfy the said amount of said

decree that execution issue against Edwin Mills for the remainder, as on judg-

ments at law.

At the October term, 1857, the defendants entered a motion to vacate the de-
cree for the following reasons, and which motion was overruled at the January

term, 18568 :
1. The debt was barred by the statute of limitations.

2. Because the note was not produced in evidence, and under such circum-

stances the Court ought to presume the debt paid.
3. Because of the lapse of time the debt ought to be presumed paid.

4. Because the Court erred in admitting the deposition of Mills in evidence
when he was a party to the snit and interested in having a decree rendered

against the premises.

5. Because the evidence was insufficient to authorize a recovery.
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6. Because the note described in the mortgage was not produced in the case.
7. Because the decree was for too large a sum.
8. Because the bill was insufficient, not setting out the note nor showing when
it became due, nor what rate of interest it bore, if any, nor when interest com-

menced running.

9. No notice was proven to Harlow Mills before nor at the time he took his

mortgage on the preinises.

10. The payment of taxes was a bar to complainant’s recovery, the land being

vacant and unoccupied.

11. The bill does not allege, and it was not proven, that the money could not
be collected of Edwin Mills.

WEAD & WILLIAMSON.
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STATE OF ILLINOIS,l. The People of the State of Illinois,

To the Sheriff of the County of g s -( ( Greeting :

%1‘1‘&115% In the record and proceedings, and also in the rendition of the ]udgmen}
‘ Court of //[1( ) 2 el

pu N
of a plea which was in the ¢ Bpo tan sl

County, before the Judge thereof, between /< (o «j’( Wi
N ) . vy, / 4
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defendant) , it is said that manifest error hath intervened, to the injury of the said .

as we are informed by /. ) - complaint, ' the record

and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; Therefore, e
Command 1)011, That by good and lawful men of your County, you give notice to the said

X

2y /y e 74 L7

A

that ‘¢ be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April n-ex-t to hear the records and proceedings aforesaid, and
the errors assigned, if /1« : shall see fit: and farther to do and receive what said
Court shall order in this behalf; and have you then there the names of those by whom
you shall give the said fon f Htcnts

notice, together with this writ.

a0tness, The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof, at Ottawa,
this /¢\ 4. day of L ae in the
Year of Oux Lord One Thofisand Eight Hundred
and Fifty- /<7 4 f\
o Ol ( At ¢

« Clerk of ihe Supp eme Court.
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AL s OB, OIS} @he People of the State of Illingis,

# \ A 2
To the Clerk of the [+t ¢ ./ Court for the County / /1 <« 7 ¢ & Greeting:
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metn all i’ﬂm hg @tse Presents, ma /.

as principaly and ( Va @ / ) 4 / A
as security, are held and firmly bound unto na A
: ‘ _ ) in the
penal sum of f+ v i . L ( ( L - good
and lawful money of the United States, for the payment of which, well and truly to be made, tl said
B‘ 5 4 A L A 7 4 4 / A ) A A
L S i A f) “ /
bind- [ 4~ ? ‘< heirs, executors, and administrators, jointly, severally, and firmly by
these Presents.
Wifness, 0 ven Jucce 5 A ¢
3 this -~ 7 day of (en A. D, 185 ‘
Ihe 60n¢mon of ﬂpe abobe Obligafion is sqcb, That, whereas, the above named
did, at the (' ¢ ! A Term of the ( ta € « / Court,
held in and for the County of e % 4 in the State of Illmms, A.D. 185 recover-a ;
}«udmmtagametthe above beamden 2 i, ¢ [( ¢ Lo ; z f ’ ¢ *fi/\\ X &
V(RS A A A LL 7 s‘/& f(, ({J{ AL A ttb 1
£ T y & i t i-‘ 9 4 L ' 1 A
- Loz { ) ¢
X for‘ the sum of : 1( { # ¥ e
to reverse Whl(:h said judgment, the sald WL iR s J
: 1 Lanrs Fodeoes st ha ¢ sued outa Writ of
Error, from the Supreme Oourt w1th1n and for the Third Grand Division of said State. Now if the said
H vt i l.\:-z / ’/{1\ Yl Y Ju e ia s W

shall duly prosecute said Writ of Error, and pay, or cause to be paid, all judgments, costs, mterest and
damages which the said Supreme Court shall adjudge against /i« . .

and abide the order and judgment of said
Supreme Court in this behalf, then this obligation is to be void, otherwise to remain in fall force and effect.

”'wé 4{:(/ % / ' (/{’MSEAL]
/ ; o /j C L[SEAL.] J
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JULIA LUCAS ET.AL.

vs. IN SUPREME COURT.
JOHN HARRIS.

ERROR FROM MARSEHEAII.

The defendant John Harris, who was complainant below, filed his bill in the
Cirenit Court of Marshall County on the 8th day of February, 1856, alleging that
on the 12th day May, 1837, Edwin Mills, of the State of New York, was indebted
to the complainant in the sum of §700 for the purchase money of 8. E. 27, 30 N.,
1 W., 3d P. M., and executed a mortgage to complainant for said premises and
two other lots, dated may 12th, 1837, a copy of which is set out in the bill.

He avers that on the 8th day of November, 1855, the mortgage was recorded

in the Recorder’s office of Marshall county, being the county in which the land lay.

Avers that the debt of $700 mentioned in the mortgage has never been paid,
nor any part of it, nor interest, and that the same became due on the 9th day of

September, 1838, and that a note was given for the said debt, falling due Sept. 9,
1838.

He further charges that after the execution of the mortgage to complainant, to-
wit, on the 13th day of January, 1839, the said Edwin Mills also executed a mort-
gage to his brother Harlow Mills, for a pretended debt of $2000, on the said quar-
ter section of land and other lands, a copy of which is set out marked exhibit «A.”

Charges that the said Edwin Mills was not at the time of the execution of the
mortgage indebted to Harlow Mills in $2000 or any other sum, but that the same

was made to hinder and delay complainant in the collection of his debt.

That the said mortgage to said Harlow Mills was recorded on the 2d day of

March, 1839, and prior to the recording of complainant’s mortgage.

Charges that said Harlow Mills had notice of the complainant’s mortgage at
the time of the making of the mortgage to him, and afterwards promised complain-
ant to pay the same, and that said Harlow Mills frequently admitted to others that

he knew of complainant’s mortgage, and that the same was unpaid.

The complainant further charges that on the 17th day of February, 1842, the
said Edwin Mills and Eliza Ann his wife, for the consideration of $2100 as ex-

pressed in their deed, executed a deed of that date to Harlow Mills, and purport-
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ing to make the deed subject to the mortgage of Harlow Mills, and stating there-

in that the mortgage formed a part of the consideration of the deed.

e charges that at the time of the execution of the deed the said Harlow Mills
had notice of complainant’s mortgage, and agreed to pay the same. A copy of

the deed is attached marked ¢«“B.”

That Harlow Mills died intestate on or about the 20th day of Oectober, 1845,
and that his widow Julia Mills, since intermarried with one Jolin Wilson, was ap‘-
pointed administratrix of his estate, and that the said John Wilson also died on or
about the year 1845, and that Harlow Mills left as children and heirs at law Julia
a minor, now intermarried with James P. Lucas, and William Henry and John
Gale, also minors, and that said children and widow are yet the legal owners of

the said quarter section of land.

Claims that the said quarter section should be subject to the payment of his
mortgage, and have preference of the one executed to Harlow Mills, and that no
good or valuable consideration ever passed for the execution of the deed except

the pretended debt of §2,000 specified in the mortgage.

The bill prays that said widow and heirs of Harlow Mills be made parties, and
that guardians be appointed and that the land be sold to pay off the mortgage and

interest of complainant.
Publication was made as to Edwin Mills, and service on others.

At the April term, 1856, Julia Wilson, John P. Lucas, Julia Lucas, William
Henry Mills and John Gale Mills answered the complainant’s bill, denying that
Edwin Mills on the 12th day of May or at any other time was indebted to the
complainant in the sum of §700 or any other sum for the purchase money of said
quarter. Deny that said Edwin Mills ever executed the mortgage to complain-
ant, as charged in the bill, and that if any such mortgage was made to complain-
ant it was without consideration. They admit that a certain paper claimed to be
a mortgage was recorded on the 8th day of November, 1855. Deny that the sum

of $700 or any other sum was due complainant at the filing of the bill.

They admit that on the 13th day of January, 1839, Edwin Mills and wife exe-
cuted to Harlow Mills a mortgage on the land in controversy and other lands
mentioned in the bill. They deny that the mortgage to Harlow Mills was for a
pretended debt, and aver that the sum of $2,000 had been due and owing from the
said Edwin Mills to said Harlow Mills from the 28th day of June, 1837.

They deny that the mortgage from Edwin to Harlow Mills was made to delay,
hinder or defraud the complainant or any other person, and admit that the said

mortgage to Harlow was recorded on the 2d day of March, 1839.
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They deny that said Harlow Mills had knowledge in any manner of any mort=

gage to complainant, and deny that said Harlow ever promised to pay the same.

They deny that Harlow Mills ever acknowledged the existence of a mortgage
to complainant as charged. They admit the execution of the deed on the 17th of
February, 1842, from Edwin Mills and wife to Harlow Mills of the premises and
others for the sum of $2,100, and deny any knowledge of complainant’s mortgage

by said Harlow at the time of the execution of the deed.

They admit that Harlow Mills died on or about the 2d day of October, 1845;
that his widow intermarried with John Wilson, and that he died in 1855 and not
in 1845, and that he left the children and heirs at law as mentioned in the bill, and

that Julia is married to James P. Lucas.

They deny that there was no good and valuable consideration for the execution
of the mortgage and deed, but that the same was bona fide and for valuable con-

sideration.

They deny that said Harlow Mills ever owed complainant any sum of money
whatever or made any mortgage whatever to said complainant, and if any ever

was made deny that it was ever known to said Harlow Mills or his heirs.

That said complainant, living in a neighboring county with the one of defend-
ants’ residence, suffered the said Harlow Mills and his heirs to pay taxes on the

same without making known the fact of his having any claim to the land.

The answer charges that the land was vacant and unoccupied in 1839 and has
been ever since and still so continues. Charges that FHarlow Mills had color of
title made in good faith, and also the legal title to the land from and after the 17th
of February, 1842, until his decease, and his heirs after him, and that the said

Harlow and his heirs have paid all taxes legally assessed on said land since 1834,

They insist that the statute of limitations is a bar to the action, and also that

the lapse of time bars any recovery on the mortgage.

That at the time of the execution of the mortgage and deed the lands conveyed
in said mortgage and deed did not exceed £1000. The oath of the respondents

was waived.

The complainant put in general replication. A guardian ad litem was appointed
by the Court for the minors, and who filed his answer denying any knowledge of
the facts charged in the bill, and calling for proof, and that the rights of the minors

be protected by the Court.

At the April term, on the 18th day of April, 1856, the appearance of Edwin
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Mills was withdrawn by leave of the Court, and on the 21st day of Oct., 1856,

the complainant took his deposition, who testified as follows:

I am acquainted with the plaintiff and Julia Wilson. Am named as one of the
defendants. The mortgage to complainant was executed by witness, and that
witness resides in Astoria, Ill. Nathaniel Montross resides in New Orleans, La.
Does not know of the mortgage being paid. Witness mortgaged the land January
13, 1839, to Harlow Mills, and sold to him on the I7th of Feb., 1842. Last year

complainant called on witness about the mortgage and witness’ impression then

was that his brother knew of the land being previously mortgaged to complainant,
and that his brother was to see to it and pay for it. I also addressed a note to
Mrs. Wilson, stating my impressions. Am unable to testify to any conversation
or declaration made by or between my brother and myself particularly. No com-
munication was ever made to me on the subject, to my recollection, from the time
[ executed the deed to my brother until about a year ago. I therefore speak

wholly from impression.

Cross-examination: I have not stated that it has not been paid : I stated that I
had not paid it. I am unable to testify that I ever paid anything on the mortgage.
The consideration of the mortgage from myself to my brother was a supposed
balance due on our copartnership matters. As to the time, I cannot answer;
neither do 1 recollect the amount. Am unable to say what the consideration of
the deed was, except it was to take the place of the mortgage to my brother. I
do not know that my brother did not agree to pay or assume said mortgage from
myself to complainant. I never alleged that said mortgage to complainant was
void or illegal at any time whatever to my knowledge. The consideration for the
mortgage to complainant was for the payment of the land mentioned in the mort-
gage which I bought of complainant. T do not know when my brother knew of

the existence of the mortgage to complainant,
The letter and mortgage referred to by witness are attached to his deposition.

WiLniay B. Greex testified: Have known complainant about 20 years, defend-
ants about 13 years—except James Lucas, have known him about 2 years. Knew
Harlow Mills. Think he is dead, and that he died about the year 1844 or 1845.
Am acquainted with the land in the mortgage mentioned. I donot recollect hear-
ing Harlow Mills say he had mortgage on it. Did hear him say he had a deed
from Edwin Mills for whole of it. At the time Mills was going to get his deed
recorded he stated he would see if Mr. Harris had got his mortgage recorded on
said land ; that if he had not he thought he would have his deed recorded first,
and that would make his title perfect, or free from the mortgage. The next day
after he said that the mortgage was not on record, and that the land was now
clear of the mortgage. Harlow Mills told me that Harris’ mortgage was given

for part of the purchase money or whole of it, and that he got his deed recorded



first; that he thought the land was not liable for the mortgage. There was some-
thing said about a mortgage from Edwin Mills to Harlow Mills. I don’t recollect
the particulars. 'Che conversation took place at my house in Marshall county.
[ know nothing further about his knowledge of Harris’ mortgage prior to taking
his own further than stated above. Harlow Mills, in the conversation alluded to,
said Edwin Mills, at the time of his failure, was indebted to him in about 91,900,
and that he had given him a mortgage deed of trust or assignment to secure the
same, and that the making of the deed alluded to in said answer was a final con-
summation of the mortgage trust deed or assignment before spoken of. The con-
versation took place some time during the year 1842, and that the mortgage trust

deed or assignment was on the same land before alluded to.
Re-examination. ( Copy of deposition. )

« Witness further states that he understood from the conversation with Harlow
Mills before alluded to that he knew of the execution of John H. Harris’ mortgage

from the time that it was first given.”

The defendants offered in evidence tax receipts for the years 1843, 1844, 1846,
1847, 1848, 1849, 1850, 1851, 1852, 1853, 1854, 1855, 1856, 1857.

The case was submitted to Hon. Martin Ballou at the October term, 1857, who
rendered a decree in favor of complainant for the sum of $1,501 50, and in default
of the payment thereof within 20 days, that the mortgaged premises be sold to
satisfy the same after giving 4 weeks notice by publication; and in case the said
mortgaged premises should not sell for enough to satisfy the said amount of said

decree that execution issue against Edwin Mills for the remainder, as on judg-

ments at law.

At the October term, 1857, the defendants entered a motion to vacate the de-
cree for the following reasons, and which motion was overruled at the January

term, 1858 :
1. The debt was barred by the statute of limitations.

2. Because the note was not produced in evidence, and under such circum-

stances the Court ought to presume the debt paid.
3. Because of the lapse of time the debt ought to be presumed paid.

A. Because the Court erred in admitting the deposition of Mills in evidence
when he was a party to the suit and interested in having a decree rendered

against the premises.

5. Because the evidence was insufficient to authorize a recovery.
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6. Because the note described in the mortgage was not produced in the case.

7. Because the decree was for too large a sum.

8. Because the bill was insufficient, not setting out the note nor showing when
it became due, nor what rate of interest it bore, if any, nor when interest com-

HlCl’lCed I'llYll]illg.

9. No notice was proven to Harlow Mills before nor at the time he took his

mortgage on the premises.

10. Theé payment of taxes was a bar to complainant’s recovery, the land being

vacant and unoccupied.

11. The bill does not allege, and it was not proven, that the money could not

be collected of Edwin Mills.

WEAD & WILLIAMSON,
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