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//(Z/j cLtes, /// (éfi/ //;z/// // a/am///a conected v/ c&ﬂ/ww and man-
nel, and //fl/ D /zu/ se fe done 16 //& /5@4///4 a/pz&f(zm/ command g /0{4 // al
/ /l((///ﬁ(?// /Aé/&/ te /M 4 o 2 d//ﬂ('/// cz/za/ 0/&#/2/ vl foul et 9
gend lo cur /z/ // ced o/ o V/zyﬁw/?f g&w&/f) //2 vevord and /zZocefféﬁ 72
/ //7// /? //// D 2 (oteatedds il 'z/ all, /// //d /(w/’/;/z / % dame! wunder /w&z 4€ﬂ/
e e—
i ‘j//(//f twe” may /mv/ he dame’ ///ﬂm/ 0w /(Mz‘acd @ 02&1(1[(/ @/~
Mount Vernon. /1, /4. 0 "’”’/f / ////§é1(’,7l/ o //0/'4Z &/W/{a/y %
P A 922% L ,//Z/zaém A /// //a/j the’ tecor?) and
(//,9/”(/////) //////5] ¢ /w/o(/ 274 //7ay cawse’ 1o /ﬂ (/wz/ //ozv/z/z,/ Vo coreec!
ﬂ cvics, whal of f&//é’ aay% lo te done accosdsy /Z/ Vo tan.
WIINESS, e Hlont //uﬁ ééz.:z:, Z/{/ 5
//{1///( ‘ //* I w/z;/kuw %aﬁ’ (Z/l(/ e seal
//é/ 4/’0«/ ot Mount VER\O\I ////:'J <7 ;
z/(z/) o;/é L okttt etoon | _th /// year /?3
0ur? _Yond oner cwdmz(/ gz%/ %, Fundred
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TSUPREME COURT,
First Grand Division,

The People of the State of Illinois,
To the Sheriyff of Ko leizZorz e . County.

Because, I the secosd and /zwa%aé%ﬂ;yd, and also vv the sends:

/ZZ %3/ o /ézciémeﬁ/f 0//6 @ /z/ga ool has o e %ém&a? %z&z/ o//

State of linois, }SS\

NG . el S AL (é/ém/mz/j i td sacd Mat man-
/e//g ciror hath cntervencd to He zyz&ig; 0// daeid [T ot e s

P VPR~ Iy i " S =2 B N - A
are’ xi;/%mcg /% /‘0/775/@472/ foe secord and /,zaaeazééyd 0// AT o
dacd/ /'zmymwzé) , we fave’ canded lo do /zmy%@ o ouiO @%//&Mﬁz&
'%)wﬁ/g :% " ther SFate 0// Cj//ééz%i&; atl Mount Vernon, /%Z&’ the /}wébﬁd

7 7 -
/7{67‘6’?/,/ lo coviect the cososs v e dame, n due /mw and manner, ac-
/

Cora ﬁy Zo «/cmg- /%ﬂ%zzg we command you, that é/ /a&zc/ and tawful w2

&//wawg county, you fsz notice lo the sawd

f/ a/é/éeaz %9/&77’ /% : /é&d!zéea 0// owt dacd \%/2/36772(3
%&wi%- 2t wamwgd, o tes holiton @/ Mount Vernon,
47'; dard @(//a/ﬂ; on' Me %é&/{j %gaﬁ% %//‘579 e’ second %7”’&’//) 272
N pvemter net, 1o heard the wecords and beoceedsings @ ézeaazé{ and the
cerord %7726(/, /4/ P /%72%%/ and /2’;@/%25 10 do and
tecesve what tHhe dacd %&wi@ shall ordler o Ly /e%a/// and’ Aave you
then MHese e /72477264 o/ those 4? oo o shall /zé(ﬁ the dacd

i . - kit Mgy notice f%ﬂ%ﬁ?‘ ik thry e/,

/;N IINESS, /e (Honl 7 _____.Zéf;{ et %%27/
%&4[/&3 % e C%%mma Cowst and Yy seal
theeo > @/ Moust VERNON, thes =

@/(z% 0//6,, e gL otectl o, e the year %)
0 _Losd one thowsand o Ay Kundsed

an ‘4 —%‘ .
V74

VWf the Supreme Court.
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A. D, 1863,

HECKEN KEMPER, et al. ]
vs. - Defendant’s Brief.
DING WEHIS, Com’. fec.

1.] The plea is bad because one of three Def’ts. who made the
note seeks to set off his individual claims against the joint contract.
~DBreese’s Rep. 143, 11th Tllinois 28. 11th Tilinois, 645. 4th Gil-
man, 136. :

2.] The notff"'ffuo to Dingwehls, as a trustee, orly, and no consid-

eration passed on the agrecment set out in the pleq {o him. « \(\

/%ﬁ{f {oy///

3. Dingwelis was acting under the appointment of the Circuit
Court as a Trustee or Commissioner to sell lands, as a,_ Agent for that
special purpose only, and had no power to make the agreement as
alledged in said plea..

SPARKS & O'MELVENY, for Dof't
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A. D. 1863.

HECKEN KEMPER, tal. | B
. Defendant’s Brief.

V8.
DING WEHLS, Con’. §e.

1.] The plea is bad because one of three Def’ts. who made the
fote seeks to set off his individual claims against the joint contract.
—_Breese’s Rep. 143, 11th Tllinois 98. 11th Illinois, 645. 4th Gil-
man, 136.

e
2.] The note due to Dingwehis, as a trustee, only, and no consid-

eration passed on the agreement set out in the plea to him.

=

3. Dingwelils was acting under the appointment of the Circuit
Court as a Trustee or Commissioner to sell lands, as a, Agent for that
~ special purpose oniy, and had no power to make the agreement as

alledged in said plea. / 5 P OZ&/ w
i)

SPARKS & O'MELVENY, for Def't
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SUPREME COURT OF ILLINOIS.
Eivst Grand Division—November Term, 1863.

0

BRIEF OF PLAINTIFFS IN ERROR.

HERMAN HECKENKEMPER, et al.,)

Plaintiffs in Error. : g 9 "
vs. Error to Clinton,

JOHN E. DINGWEHRS, DefendantJ = Shg vk "

_ . _in Error. ;

st Y L—THE 'SET-OFF,

At common law; and independent of ‘the statute of sct off, a dciendzmt in
eutitled to retain, by way of deducticn, all Just demands aceruing to him in
-respect: of -the same transaction, whien forms the ground of the actlon, al<
thoughinot a-setioff in"the ‘§tifet’ legal Sense of the ‘tor m, ‘but constitutes a de-

- (luctlon O recoupment., 1. Chitty PL 568.°
_' So where demands, originally cross, have, by express aqrm;wnt been st1pu~
lated to.be deducted or set off against each other, only ‘the balance can be re-
covered ; and it is only necessary:to plead such. special argreement when the
actlon 1s on a speexalty Ihid, 568.

"The rule is, that a demand of one defendant, in. a suit against sev eral, can-
‘ot bc set oﬂ‘ enept in cases of-an express.agreement to that effect, and where
there 1% ‘such an agreement, the rule does not apply. Ibid, 571; € hitty -on
( on., 848 ; Kemberly v. Hossack, 2 Taunt., 170.;. Walker v. Chovi in, 16-111., 489,

'In Penm) Ivania, one of two defendants may set off a debt due him from the
plmmxﬂl ;SML*mt v. Coulter, 12 Serg. & Rawle, 252; and Crist v. Bmzdh?:,"v'.’.
R'nvle, 121. = : £l site B g v ol ra Dl

In Vew ka, onc ot bLVClal dotendantﬂ, may: sct off a separate debt, in a
suit br ought on a ]omt and several undertaking. Under our statute, all joint

bhgatlons bhall be taken, and, held to be joint and several obligations.  Scates
bt‘tt 5 290 Parsona V. Naslz, 8 Howald 454

i ; IL—THE CO\TSII)FR\T]()N H ek

: An) act lequned to be done, even of thomost trifling' dode iptibn, is st
cient to,support a, promiso ;. but din this ‘ease; thie ‘eonsidertitibii Wak not ouly
that the plaintiffs in error would -establish. the: account in question in the
county court but that the count) court would allow the same to the defend-
nt in err éh is a.lleo“ed in the plea to have been done; 5 %50 that the de-

‘Cabet V. Haeﬁlné, 3 P1(k 83.

Any act not unlawfu] Whlch is for the benefit of one party, or to the preju-
d e of anothe1 is a good consldemtlon for a promise; as, where a.woman.
P
debtedne&s, she woul(l pay | 1t and where the pr omise was in consideration that

ymised a cred1t01 of hm deceasgd husbaud that,.if he would pmere the inv

the credltor W ould swear to hm L]aln), were held.to bu sufficient considerations
to' support the promlqee Ch1tt) on Contracts, 83 ;. Brooks v. Ball, 18 Johus.
3875 Underhzll v. Gibson, 2 N. Hamp 352 ; S,ampwn N Swift, 11Vt 815
Doy?v V. ](napp, B Scam u34

III—~THL DEGHARATION; - v

The description of the instrument suod ‘on if*this case; in the declaration

i

of the plaintiff below, as apromissory noteor wiiting obligatory, being in “the
dlsw{xcm ¢ iy uneertain. ;1:Ghitty sPL, 243 5 -

Amverment:thab tho Hotd §itéd o1 Was Hlogt U dmtw) ed R zm hold to hc )
bad for uncertainty. Rogers v. Miller, 4 8¢aminon, 334, g ‘

The doctrine laid down'in the" ‘case of Wilson v. ﬂ/fyncl 26 111. R, 4 tlmt
we cannot plead and demur to the declaration at the same tlme, a Lppl)
in this case; but that other doctrine applies as well, that “those who live in
olass hOUﬁ(‘b should not throw stones.  Reerves v. Foreman, 26 11l R., 313.

Fhps o - A e BUXTON & WHITE,
» A 1,tm'no)'s‘ for Plaintiffs in Error,



% %&/é%/l{m*vct f//b(’
M r @fu,ﬂ %/1 >

_

%/@ /zZ%zw)k/ij,

S SO

S —

{
!
i



(w@é /08)

In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION. AT MT. VERNON.
NOVEMBER TERM, A, D. 1863,

HECKEN KEMPER, et al.
vs. Defendant’s Brief.

DING WEHLIS, Con’. §e. }

1.] The plea is bad because one of three Def’ts. who made the
note seeks to set off his individual claims against the joint contrach.
—Breese’s Rep. 143, 11th Illinois 28. 11th Illinois, 645. 4th Gil-
man, 136. P

2.] The note Idue to Dingwehis, as a trustee, orly, and no consid-
eration passed on the agreement set out in the plea to him. ﬁa

_8. Dingwehis was acting under the appointment of the Circuif
Court as a Trustee or Commissioner to sell lands, as a, Agent for that
special purpose only, and had no power to make the agreement as

alledged in said plea. 2 :
;
SIS BEg Bty Py,

SPARKS & O’MELVENY, for Def't

5

LD,

2
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SUPREME COURT OF ILLINOIS.

- Sivst Grand Division—LNovember Teva, 1863,

; : 0 2% CHL AN
. vt 13

.+ . ABSPRACT-OF THE RECORD. ™

HE R’\I A\I III'( KENKEMPER, et dal.,
2 Plamtxﬂs in Error.
\ L Error to Clinton.
JOHUN E. 1)IN(—}W EHRS, Defendant | .
S Besberadine Koren. ‘\

P

This Was an ‘action‘of debt brought by the defendant in error vs. the

R.8 plaintifts . in error, upon a, plOmleOl‘y note, under seal, payable to
the: defendzmt m error, as “commls‘uoner {o séli'the real estate of John
Nordhouse, deceased fox the sum of 81130 40, dated April 20th, 1861,

due twelve monthﬂ after date dmwmg ten per’cent: interest after due.

R.3 The declaratmn is m thc usual form in such cases, except that the in-

strument sued on is thet ein deser 1bcd ag ‘“a promissory note or Wntmg

obligatory. : :

R.7 At the March term, 1868, the plaintiffs in error filed their plea of the '

general issue, zmd a special plea, setting out that, on. the 15th day of

May, 1861, thc defendant in error agreedowith Herman Hcekenkemper,
one of: the defeudnntq belo“, fhat 1f gaid T would. establish i in, the Clm-

ton  county | coult a (ertam a((ount which II: claimed to have against the

d heirs.of . John \01dh()u\o db(edi(‘d as their former i guardian, and. s‘nd“

RS court; vwould allow the r,ame to Dingw ‘ehrd; then  that Du avould give ,H :

eredit, for the nmount 50 eatabl ished and allowed, on the note sued on in this
case ;. zmd plea avers that . dld, at the August term, 1861, of smd county
coult cbtubhsh smd account in said ¢ounty court to the amount of $335 00
'md that hald countv -(‘Olllt dxd ‘then dnd there, aliow the same to. sald D.,
he. then l»eqm the g uardian of said heirs; whicl sum; so: sestablished. aud
allowed, tho plea fmkcd to be ‘sot ‘off’ ‘and allowed as eredit on the oto
sucd on, as pex Mflccment betweeil Dingiwehrs and’ H(‘ckonkemper‘and
F «(meludc» W 1th a \cnﬂ(atlon Mgk i e . 4
R.T I)oiundant in error ]omod issuo on tho first plea of‘the plammﬂ's in erro.l,
and filed a special demurer to their second plea, setfing down, the follow-

ing causes: 1. That sa,ld plea sought offset of' an individual demand.

®
©

2 That it stated a contmcu without consideration, a nudum, _,)zzu‘um
] 'l‘hat ﬂmd plen waq otherwise insufficicnt,

R.9 Th( oucm( (ourt sustmned the demurrer to the second plea, and the
#
plamtxﬁ‘a in error elected to stand by the plea.

R.10 The cause was tried by the court, upon the general issue, Who rendered
Judcmem for the defendant below for $1130 40 debt- and. $97 34 dam-

AZeR smd L()at of smt Defendants ‘below entered a motion for new trial

i-nud;:in - arrest of Judgmcm whlch motlons were overruled -by the court

.rand awt10x1 or: demd on ‘ho Judgmen ; R
s PR R T Sy S TG, o0 "a‘ (e o ;
i \mwu; aqr !"i”a;"‘!' ‘” e It%{ROl\,b AS%IG ED Wy CUSE G ‘”A IV

T R Y L 17 gt

?

26y
Ru 4 °l s dourt Below erred in-sustaining the demurrer to fhe sec;nd {lea

of the plaintiffs in ervor. i
2. The_court bélow erred in not sustaining said demurrer to the . de-
: cla.r'moh oftho plaintiff below. /
8 The court below etred in rendering Judvment for the plaintiff be-
Jotv for $1130 40 debt.and $97 34 damages and cost of suit.
4. Tho court below erred in overruling the motions by the plaintiffs in
error for a new trial and in arrest of judgment.

BUXNTON & W HITE,

Attorneys for Plaintiffs in Frror,
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fOf thO plamtlﬂ:' below as aprognmorj nof(’ 0) wntug obl:yatoz Y, I»om

SUPREME COURT OF ILLINOIS.
Siest Grand Division—Lovember Term, 1863.

Q=

BRIEF OF PLAINTIFFS IN ERROR.
HERMAN HECKENKEMPER, e al,Y’
: Plaintiﬂ's in Error. ‘ l

2

|

Error. fo C]inton.‘
JOHV E. I)IN(:WLHRS Dofendant

in Error. ' L e
ik TlUu M‘"l‘ ()Fl‘

At common law, and mdependcnt ut tlw statute of set- off, a "defendant is
cntltlod 10 retain, by way of deductwm all Just demands scuumg to hlm 1n
1eqpect of the same transactzon, Whlcn f(nms the glound of thQ actlon al-
thouwh not a set- oﬁ in the stmct Iefral senie “of the’ term, but constitiites a'de-
duction or recoupment. L. Chitty Pl 568, ~ 7

So where ‘demands, originally cross, have, by express agreement, been stipu-
lated to be deducted or set off against each other, ‘only the:balance can: be re-
covered ; and it is only necessary to plead such special argreement when:the
action is on a specialty. = Ibid, 568. ’ : Ty R

The rule is, that a demand of one *defendant, in-a suit against several; can-
not be set off, except in cases of an'express agreemiént to that effect, and where
there is such an agreement, the rile does not apply. Ibid., 571 ; Chitty on
Con., 848+ Kimberly v. Hossack, 2 Taunt:, 170 ;. Walker v.Chovin, 16 1ll.;489.

In Pennsylvania, one of two defendants may set off a debt due him from the
plaintiff. - Stewart v. Coulter, 12° Serg. & Rawle, 252; and Crist v. Brindle,2
Rawle, 121. . Bl s i BRAC o i S :

In New York, one of several defendants, may set off a  separate debt;:ina
stit brought on a joint and several undértaking. Under our statute; all joint
obligations shall be taken; and ‘held tobe joint and several obligations:  Scates
Stats, 200§ Parsons v Nash; 8 Howard, 454, v tgie panadbien’ i sy

IL—THE CONSIDERATION.

1 Anyiact required to bé done, even.of the most trifling deseription, is sufli-
cient to support & promise’; but in this' ¢ase, the consideration iwas not-only
that the plaintiffs in error: would establish the account in question in the
county court, but that the county court would allow the same to the defend-
ant'in error, which is alleged in the plea to have been done ; so that the de-
fendant in error actually gets the benefit of the whole account sought-to be
set off. Chitty on Contracts, 32" Cabet v.- Haskins, 3 Pick., 83. .

Any act, not unlawful, which is for the benefitiof one party; or to the preju-
dice of another, is a good consideration for a protiise; -as, where a:woman
promised a creditor of her deceased husband that, if he would prove thein-
debtedness, she would pay it; andywhere the proniise was ifi:consideration that
the creditor would swear to his claim, were held to be sufficient considerations
to support the promises. ~Chitty on Contracts, 33 ; Brooks xi Ball, 18 Johns,
387; Underhill v: Gibson, 2 N. Hamp. 3525 Sampson v.: Swift;<11 Vi 335 ;
Doylv V. Knapp, 3 Scam. 334. ' ;

I11. -—TII B I)h(/lh\ R \'l ION.

; Thc de'icuptlon of thc mstxumgnt Hllbd ()n m thm case, in thc dmlamtmu
m ﬂn

FRE £ 51

digjunctive, is uncertain. .1 Chxtty’ﬁ Pl .343

An averment that the note sued on was “lost or do%tm) (\d » was held to be
bad for uncertainty. Rogers v. lel(r, “{ Scammon, 334.

The doctrine laid down in the case of Wilson v. Myrick, 26 111, R., 34, that
we cannot pload and demur to the declaration at the same time, may apply
in this case ; but that other doctrine applies as well, that “those who live in
glags houses should not throw stones.  Reeves v. Foreman, 26 111 R., 313.

BUXTON- & WHITE,
Attorneys for Plaintiffs in Eyror.
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SUPREME COURT OF' ITTLLLINOIS.

Sivst Grand Division—LNovember Term, 1863.

—0
ABSTRACT -OF THE RECORD.

HERMAN HECKENKEMPER, ct al,
Plamuffa in Error.

TOH\T E. Dl\( \VEHRQ Defendant

d
+ Error to Clinton.
l

in Error. b

This was an action of debt brought by the detendant in error vs.the
plaintiffs in error, upon a promissory note, under seal, payabie to
the.defendant in error, as «eommiissionier to sell the real estate of John
Nordhouse, deeea%d " for the sum of $1130 40, dated April 29th, 1861,
due twelve months after date, drawing ten per cent. 1ntelest after due.

The declaration is in the usual form in such cases, except that the in-
strument sued on is therein described as “a promissbry note or writing
obligatory.” : ’

At the March term, 1863, the plaintiffs.in error filed their ploa of the'
general issue, and a special plea, setting out that, on the 15th day of
May, 1861, the defendant in error agreed with Herman Ieckenkemper,
one of the defendants below, that if said TL. would establish in the Clin-
ton county court a certain account which H. claimed to have m:'unst the
heirs of John Nordhouse, deceased, as their former guardlan, and said
court would allow the same t6 Dingwehrs, then that D. would give H.
cxedlt for the umount g0 established and allowed, on the note sued on in this
case ; and plm avers that 1. did,-at the Angust term, 1861, of said county"
mmt estab ish said account in said county court to the amount of 833500,
nnd that said county court’did, then and there, ‘LHOW the bamc to 'said’D;
he then being the guardian:of said-heirs ;- which sum 80 estabhshed and

llowed the plea asked 1o be sot oft and allowod as credit on thé noto

sued on, as pe1 ‘agreement between Dingwehrs and Hc(kenkenmer and
+f
« oncmdes with a verification.

Defendant in error joined issue on the first plea of the ple aintiffs in error,

-and filed a qpeual demurer to their second plea, setting down th» follow-

ing causes: 1. That said plea sought offset of an individual demand.

9. That it stated a coniract without consideration, a nudum pactum.
3. That said plea was otherwise insufficient.

Thc cn‘cmt court sustained the demurrer to the sccond plea, and tho
plmnhfﬂ. in error clected to stand by the plea.,

The cause was tried by the court, upon the general i 1sque, who rendérod
judgment for the defendant below for $1130 40 debt and $97 34 dam-

ages and cost of' suit. Defendants below entered a motion for new trial

.-and in arrest of \ud(rment which motions were overruted by the court

_und,_exgeuhon ordered on the jundgment.

“ERRORS ASSIGNED.
1. The court below crred in sustaining the dem{xrrer\to'tb&' second ‘plea

of thc plaintiffs in-erzor.
_ The court below erred in not sustaining said demurrer to the de-

. claration of the plaintiff below.

The court below erred in rendering judgmont for the plaintiff be-

low for §1130 40 debt and $97 34 damages and cost of suit.
4. The court below erred in overruling the motions by tho plaintiffs in

error for a new trial and in arrest of judgment.
« BUXTON & WHITE,

Attorneys for Plaintiffs in Frror,
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, 4. D. 1863.

HECKEN KEMPER, et al. 1
¥8. ° - Defendant’s Brief.
DING WEHLS, Com’. fe. L 3

1.] The plea is bad becanse one of three Def’ts. who made th»
note seeks to set off his individual claims against the joint contract.
~-Breese’s Rep. 143, 11th Tllinois 28. 11th Tllinois, 645. 4th Gil-
man, 1306.

2.] The notegdue to Dingwelits, as a trustee, ouly, and no consid-
eration passed on the agreement set oul in the plea to him.

(tbettto3) Brciw BY - 4

8. Dingwehts was acting under the appointment of the Cireuit -
Court as a Trustee or Commissioner to sell lands, as a Agent for that
special purpose oniy, and had no power to make the agreement as
alledged in said plea. /j*ﬁll Doy

[y,j/ E Z;L/é/ /},/ Y

SPARKS & O'MELVENY, for Def'
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