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STATE OF ILLINOIS--THIRD GRAND- DIVISION

; Supreme Court thereof, April term, 1860.

LORENZO EGLESTON, Appellant,)

N T o 847 Appeal from LaSalle
CHARLES T. P. BUCK, who sues { County County Court.
for the use of Caroline Gates; Apl'ee. )

ABSTRACT OF RECORD.

This is an action of assumpsit, brought by Appellee against Ap
pellant in LaSalle County County Court, at December term, 1858,

1 Precipe filed Nov. 13th, 1858.
2 Summons issued Nov. 13, 1858, to Sheriff of LaSalle county.
s Declaration filed Nov. 23rd, 1858.

Common: counts for goods sold and delivered by defendant to
plaintiff, for money had and received, &,

s Copy of account sued being $1000 for money loaned, $1000 for
labor performed, $1000 for goods sold and delivered, and $1000 due
on account stated, - : :

s Demurrer to declaration filed by plaintiff, Dec. 9th, 1858,
Special causes assigned. ek

10 Demurrer overruled Dec. 9th, 1858. -

11 Plea, general issue, filed Dec, 9th, 1858.

11 March 8th, 1859, leave to plaintiff to file notice of set off.

12 Notice of set off and bill of particulars.

15 Order continuing cause to next term cntered March 10th, 1859.

1 Rule entered June 11th, 1859, upon defendant, to file bill of par-
ticulars, - -~ Gedes '

/
M:,’J. e’

: : : { L F7
Case called for triul, Verdict of Juryin favor of .defendant, / // A

~and his damages assessed at $663 92-100. Motion by W/’

for new trial, I [
1z Motion for new trial overruled June 16th, 1859, and plaintiffi ex-

cepta: :

{
Judgment in favor of &(%t for amount of veraictfj :ynd costs.

18 Order for appeal entered June 16th, 1859, upon i 'e'ntering
into bond of $1200, with Jas. M. Mills as security., Appeal bond
to be filed in 30 days, and bill of exceptions by 23rd June, 1859,

19 Appeal bond filed June 16th, 1859,

o0 Bill of exceptions filed June 21st, 1859, which shows the follow-
ing evidence to have been introduced by the parties on the trial of
said cause, to wit: That M. A. Neef was called by defendant and
testified that he was acquainted with parties to suit; that during
mouth of March, 1858, he sold g stock of hardware to the plomtiff, ag



2

the agent of Erastus Corning & Co.; that he sold said goods as
such agent; that they belonged to Erastus Corning & Co.; that the / 2 /
goods at one time belonged to the defendant, and that Erastus Cor- )
ning & Co. bought them on executions against gefordwmt—amount ”‘ ’1- P
of exccutions $3000 or $4000—and that they were bid in by wit-
ness as Corning & Co.’s agent. That it was the understanding be- . 2,
tween witness and defendant that if he, witness, should sell the / /¥ it

Ly £
goods for more than was due from-Gefesddnt to Corning & Co., that 2427
/l////  _defendant should have the excess. That witness, Neef, lived in # / [
/

Chicago at the time he sold the goods to plaintiff, and that plaintiff A7 C'/\/
~ resided at LaSalle, and came to Chicago and negotiated the Fpur- %
ﬁ/w’ chase. That Neef told plaintif of Buck’s interest in the goods;

Wf( ' that sale was made by witness as Corning & Co.’s agent; that some | 47/
question arising as to manner of taking inventory, defondani came /‘ &7 7 f
to Chicago and told witness and plei intiff that most of the goods— A< / A
fiearly all—“ ere invoiced at New York cost. That goods invoiced ; o ',",\/
. at'$8200, and were sold by Neef to _plaintiff for §7200; that de? 7 O
/1,"’- "“,,,,\ fondant’s indebtedness to Corning & Co. was about $6500, and that /4, / i
{ s ¢ f-oplaifiEiff agreed with witness to pay the excess of $700 to defendante /(' i '7:':/
& ‘,‘ ' The plaintiff then moved the Court to exclude the testimony of y [ 3 ; /
(/j;~;’f'<,"‘1 t the witness, Neef, or that porticn of the same that tended to show '_,C:/ ¢
i a sale from Corning & Co. to nlaintiff, for the reason that the proof /
/ did not correspond with the allcgatlons of the declaration. Which 7
Y motion was, by the Court, overruled, and plaifififf. excepted. AT S
L \7/“,‘.' " The Defendant, then, to maintain the issues on his part, intro- ;
r duced S. H, Weller, who testified that he was acquainted with stock
f"f‘/,/..f" ,  of goods sold to .plaintiff; that about one-third were inventoried
& / with a per cent. added to New York cost, and tke balance were in- 2y A)
K ventoried at New York cest. The plaintiff, to maintain the issues < ¢ =,
on his part, introduced N. G. Rounds, who testified that the plain= fz"}j‘,";\ ]
2 AfE claimed to have paid $25 for a note for $125 against defendant. y L{f i
/(_-/G‘.,"’,,-' . The defendant then admitted p]ﬂmtlﬁ‘ s account to the amount of s
J if $35 or $36, Y :
g o There was no other or further évidence offered by either party. (/ Znt
o5 Verdict of jury in favor of defesdant, and damages assessed at  / = 'v“/."
$663 92-100. &
'/
o¢  Moved by rﬂ;f for new trial; overruled and exceptions by

] . .ﬂ:/\’} 2
ERRORS ASSIGNED,
1st : The Court erred in overruling plaintiff’s motion to exclude
the testimony of witness Neef from the consideration of the jury,
or that portion thereof which tended to show a sale of goods feom g o
Corning & Co. to the plaintiff, in which the defendant had an interest.

2d: The Court erred in trying said cause before the defendant
had filed a bill of particulars under the order of the Court as shown
on page 16 of records.

3d: The bill of particulars was too general, and the testimony of
sale from Corning & Co. to plaintiff was not admissable under the
bill of particulars, as shown on page 8 of record, filed with the de-
claration,

4th: The Court erred in overruling motion for new trial and in

rendering judgment on verdiet.
E. F. BULL, Piffs. Atty.
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STATE OF ILLINOIS,
... Sopreme Corrr, - { ss.  APRIL TERM, A. D. 1860.
Third Grand Division.
Lorenzo Egleston, Appeliant, vs. Charles T. P. Buck, for use, &e., Appellce.
Appeal from La Salle County Court.

PLAINTIFF’S POINTS AND AUTHORITIES.

1st. The principal point that I shall make in this case is that evidence of a sale
of goods belonging to Mess. Corning & Co, and made by them, i e. Corning & Co,
to the plaintiff, in consideration of which the plaintiff promised to pay a part of
the purchase money to the defendant, cannot be given in evidence under the com-
mon counts, for goods bargained and sold, &e, by the defendant to the plaintifil
If the defendant sceks to recover on such a contract, he should have declared spe-
cially on the contract.

1 Chitty’s Pleadings, pages 4, 5, 107 and 840 Note4)

1 Saunders’ Pl and Ev, page 180.  Title Dec.

Eddy et al vs. Roberts, 17, Winois, 508.

Barker vs. Bucklin, 2 Denio 45.

ond Parsons on Contracts 302 and Note M.

Same, pages 307 and 308 and Note W.

1 Johns, 139—18 Johns, 13—5 Wend,, 235.

ond. The Court should have excluded the testimony of the witness Neef {rom
the jury, his testimony did not tend to support the allegations of the Declaration.
17 Illinois, 508—1st Saunders Pl and Ev.; 180.

~ 8rd. Under the pleadings and proofs the plaintiff was entitled to a verdict.
17 Illinois, 508.

4th. The proof was not admissable under the account sued on, filed with the
declaration hercin.

Revised Statutes 1545, Chap. 88, Scc. 8. e
E.F. BULL, PIff’s Atty.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

LORENZO EGLESTON
: V8. Appeal from La Salle Co. Court.
CHARLES T. P. BUCK, for use, &ec.

APPELLEE’S POINTS AND AUTHORITIES.
I.  Under the first error assigned I insist,

1st. That Buck had an interest in the goods sold to plaiutiff, which fact
was disclosed to plaintift’ before the purchase. (See Necef’s testimony,
pages 21, 22 and 23 of the Record.) It was not, therefore, a sale of
Corning & Co.’s goods, but a sale of goods in which Buck had an interest
for which plaintift agreed to pay Buck $700.

2d. That, although the transaction showed a special bargain, yet it
Leing fully performed on our part, and nothing remaining to be done by
Kgleston but the payment of the money agreed to be paid, that (7. ¢. the
money) can be recovered by Buck on the common or tndebitatus assumpsit
counts; and this would be so even if Buck had no interest in the goods
sold ; a fortiori, where he had such interest as shown by the proof in
this case.

1 Saund. Pl. & Ev. 1R0.

Stone vs. Rogers, 2 Meeson & Welsby, 448.
Poulter vs. Iellingbeek, 1 Bos. & Puller 397,
Marchington vs. Vernon, 1 Bos. & Pul. 101—note,
Schermerhorn vs. Vanderheyden, J. R. 140.
Buller's Nisi Prius, 139.

2 Smith's Leading Cases, 15 n.

II. The question presented by the second error assigned is not betfore
this court. It does not appear but what a bill of particulars was filed in
accordance with the order of the conrt below. The bill ot particulars
is no part of the Record, and is not embodied in the Dbill of exceptions,
nor was any exception to it taken below.

IIL.- The same suggestions apply to the third crror assigned.

The additional errors assigned by leave of the court present the same
question as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
he sold the goods to the plaintiff, &c. The reverse of this is shown by
the Record. Neef was called by the plaintif, and testified that he sold
the goods to the defendant, &e., an inadvertance in making the Abstract.

W. H. L. WALLAGCE,
Counsel for Appellee,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

SACTRSERSTI SR IV S STE O

LORENZO EGLESTON ‘
V8. Appeal from La Salle Co. Court.
CHARLES T. P. BUCK, for use, &e.

APPELLEE'S POINTS AND AUTHORITIES.
1. Under the first error assigned I insist,

1st. That Buck had an interest in the goods sold to plaintiff, which fact
was disclosed to plaintiff’ before the purchase. (See Neef’s testimony,
pages 21, 22 and 23 of the Record.) It was not, therefore, a sale of
Corning & Co.’s goods, but a sale of goods in which Buck had an interest
for which plaintift’ agreed to pay Buck $700.

2d. That, although the transaction showed a special bargain, yet it
being fully performed on our part, and nothing remaining to be done by
Tgleston but the payment of the money agreed to be paid, that (i. e. the
money) can be recovered by Buck on the common or ¢ndebitatus assumpsit
counts; and this would be so even if Buck had no interest in the goods
sold 3 @ forfiori, where he had such interest as shown by the proof in
this case.

1 Saund. Pl. & Ev. 180.

Stone vs. Rogers, 2 Meeson & Welsby, 448.
Poulter vs. Kellingbeck, 1 Bos. & Puller 397.
Marchington vs. Vernon, 1 Bos. & Pul. 101—note.
Schermerhorn vs. Vanderheyden, J. R. 140.
Buller's Nisi Prius, 139.

2 Smith’s Leading Cases, 15 n.

II. The question presented by the second error assigned is not betore
this court. It does not appear but what a bill of particulars was filed in
accordance with the order of the court below. The bill ot particulars
is no part of the Record, and is not embodied in the bill of exceptions,

nor was any exception to it taken below.
TII. The same suggestions apply to the third error assigned.

The additional errors assigned by leave of the court present the same
question as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
Lie sold the goods to the plaintiff, &e. The reverse of this is shown by
the Record. Neef was called by the plaintiff, and testified that he sold
the goods to the de¢fendant, &e., an inadvertance in making the Abstract.

W. H. L. WALLACE,
Counsel for Appellee.



STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

SACTRSERSTI SR IV S STE O

LORENZO EGLESTON ‘
V8. Appeal from La Salle Co. Court.
CHARLES T. P. BUCK, for use, &e.

APPELLEE'S POINTS AND AUTHORITIES.
1. Under the first error assigned I insist,

1st. That Buck had an interest in the goods sold to plaintiff, which fact
was disclosed to plaintiff’ before the purchase. (See Neef’s testimony,
pages 21, 22 and 23 of the Record.) It was not, therefore, a sale of
Corning & Co.’s goods, but a sale of goods in which Buck had an interest
for which plaintift’ agreed to pay Buck $700.

2d. That, although the transaction showed a special bargain, yet it
being fully performed on our part, and nothing remaining to be done by
Tgleston but the payment of the money agreed to be paid, that (i. e. the
money) can be recovered by Buck on the common or ¢ndebitatus assumpsit
counts; and this would be so even if Buck had no interest in the goods
sold 3 @ forfiori, where he had such interest as shown by the proof in
this case.

1 Saund. Pl. & Ev. 180.

Stone vs. Rogers, 2 Meeson & Welsby, 448.
Poulter vs. Kellingbeck, 1 Bos. & Puller 397.
Marchington vs. Vernon, 1 Bos. & Pul. 101—note.
Schermerhorn vs. Vanderheyden, J. R. 140.
Buller's Nisi Prius, 139.

2 Smith’s Leading Cases, 15 n.

II. The question presented by the second error assigned is not betore
this court. It does not appear but what a bill of particulars was filed in
accordance with the order of the court below. The bill ot particulars
is no part of the Record, and is not embodied in the bill of exceptions,

nor was any exception to it taken below.
TII. The same suggestions apply to the third error assigned.

The additional errors assigned by leave of the court present the same
question as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
Lie sold the goods to the plaintiff, &e. The reverse of this is shown by
the Record. Neef was called by the plaintiff, and testified that he sold
the goods to the de¢fendant, &e., an inadvertance in making the Abstract.

W. H. L. WALLACE,
Counsel for Appellee.
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STATE OF ILLINOIS,
Supreme Court, ss. APRIL TERM, A. D. 1860.
Third Grand Division.
Lorenzo Egleston, Appeliant, vs. Charles T. P. Buck, for use, do., Appellce.
Appeal from La Salle County Court.

PLAINTIFF'S POINTS AND AUTHORITIES,

1st. The principal point that I shall make in this case is that evidence of a sale
of goods belonging to Mess. Corning & Co, and made by them, i e. Corning & Co,
to the plaintift; in consideration of which the plaintift promised to pay a part of
the purchase money to the defendaut, cannot be given in evidence under the com-
mdn counts, for goods bargained and sold, &e, by the defendant to the plaintifil
If the defendant seeks to reccver on such a contract, he should bave declared spe-
cially on the contract. '

1 Chitty’s Pleadings, pages 4, 5, 107 and 340@

1 Saunders’ PL and Ev, page 180.  Title Dec.

Eddy et al vs. Roberts, 17, 1llinois, 508.

Barker vs. Bucklin, 2 Denio 45.

9nd Parsons on Contracts 302 and Note M.

Same, pages 307 and 308 and Note W.

1 Jolns, 139—18 Johns, 13—5 Wend,, 235.

ond. The Court should have excluded the tostimony of the witness Neef J{rom
the jury, his testimony did not tend to support the allegations of the Declaration.
17 Illinois, 508—1st Saunders PL and Ev., 180.

3rd. Under the pleadings and proofs the plaintiff was entitled to a verdict.
147 Illinois, 508.

4th. The proof was not admissable under the account sued on, filed with the
declaration herein.
Revised Statutes 1845, Chap. 88, Sec. 8.

E.F. BULL, TIf% Atty.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

LORENZO EGLESTON
V8. Appeal from La Salle Co. Court.
CHARLES T. P. BUCK, for use, &c. :

APPELLEE’S POINTS AND AUTHORITIES.
1. Under the first errvor assigned I insist,

1st. That Buck had an interest in the goods sold to plaintiff, which fact
was disclosed to plaintiff’ before the purchase. (See Neef’s testimony,
pages 21, 22 and 23 of the liecord.) It was not, therefore, a sale of
Corning & Co.’s goods, but a sale of goods in which Buck had an interest
for which plaintift’ agreed to pay Buck $700.

9d. That, although the transaction showed a special bargain, yet it
being fully performed on our part, and nothing remaining to be done by
Egleston but the payment of the money agrecd to be paid, that (2 e. the
money) ean be recovered by Buck on the common or indebitatus assumpsit
counts; and this would be so even if Buck had no interest in the goods
sold ; @ fortiori, where he had such interest as shown by the proof in
this case.

1 Saund. PL. & Ev. 180.

Stone vs. Rogers, 2 Mecion & Welsby, 445
Poulter vs. Kellingbeck, | Bos. & Puller 397.
Marchington vs. Vernon, 1 Bos. & Pul. 101—note.
Sehermerhorn vs. Vanderheyden, J. R. 140,
Buller's Nisi Prius, 139.

2 Smith's Leading Cases, 15 n.

II. The question presented by the second error assigned is not betore
this court. It does not appear but what a bill of particulars was filed in
accordance with the order of the conrt below. The bill ot particulars
is no part of the Record, and is not embodicd in the bill of exceptions,

nor was any cxeeption to it taken below.
III. The same suggestions apply to the third error assigned.

The additional errors assigned by leave of the court present the same
uestion as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
he sold the goods to the plaintiff, &e. The reverse of this is shown by
the Record. Neef was called by the plaintiff, and testified that he sold
the goods to the defendant, &c., an inadvertance in making the Abstract.

W. . L. WALLACE,
Counsel for Appcllee,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

LORENZO EGLESTON
V8. Appeal from La Salle Co. Court.
CHARLES T. P. BUCK, for use, &c.

APPELLEE’S POINTS AND AUTHORITIES.
I. Under the first error assigned I insist,

1st. That Buck had an interest in the goods sold to plaintitf, which fact
was disclosed to plaintiff’ before the purchase. (See Neef’s testimony,
pages 21, 22 and 23 of the Record.) It was not, therefore, a sale of
Corning & Co.’s goods, but a sale of goods in which Buck had an interest
for which plaintift agreed to pay Buck $700.

2d. That, although the transaction showed a special bargain, yet it
Leing fully performed on our part, and nothing remaining to be done by
Egleston but the payment of the money agreed to be paid, that (7. e. the
money) ean be recovered by Buck on the common or endebitatus assumpsit
counts; and this would be so even if Buck had no interest in the goods
sold ; a forfiori, where he had such interest as shown by the proof in

this case.

1 Saund. PI. & Ev. 180.

Stone vs. Rogers, 2 Meeson & Welsby, H4S.

Poulter vs. Kellingbeck, 1 Bos. & Puller 397.

Marchington vs. Vernon, 1 Bos. & Pul. 101—note.

Schermerhorn vs. Vanderheyden, J. R. 140.

Buller's Nisi Prius, 139.

2 Smith's Leading Cases, 15 n.
" II. The question presented by the second error assigned is not betore
this court. It does not appear but what a bill of particulars was filed in
accordance with the order of the court below. The bill ot particulars
is no part of the Record, and is not embodied in the bill of exceptions,

nor was any exception to it taken below.
III. The same suggestions apply to the third error assigned.

The additional errors assigned by leave of the court present the same
question as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
he sold the goods to the plaintiff, &e. The reverse of this is shown by
the Record. Neef was called by the plaintiff, and testified that he sold
the goods to the defendant, &e., an inadvertance in making the Abstract.

W. H. L. WALLAGCE,
Counsel for Appellee.
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CHARLES T. P. BUCK, for use, &c.

APPELLEE’S POINTS AND AUTHORITIES.
I. Under the first error assigned I insist,

1st. That Buck had an interest in the goods sold to plaintitf, which fact
was disclosed to plaintiff before the purchase. (See Neef’s testimony,

pages 21, 22 and 23 of the Record.) It was not, therefore, a sale of

Corning & Co.’s goods, but a sale of goods in which Buck rad an interest
for which plaintiff agreed to pay Buck $700.

2d. That, although the transaction showed a special bargain, yet it
being fully performed on our part, and nothing remaining to be done by
ligleston but the paymert of the money agreed to be paid, that (7. e. the
money) ¢an be recovered by Buck on the common or indebitatus assumpsil
counts; and this would be so even if Buck had no interest in the goods
sold 5 @ forfiori, where he had such interest as shown by the proof in
this case.

1 Saund. Pl. & Ev. 180.

Stone vs. Rogers, 2 Meeson & Welsby, 448.
Poulter vs. Kellingbeck, 1 Bos. & Puller 397.
Marchington vs. Vernon, 1 Bos. & Pul. 101—note,
Schermerhorn vs. Vanderheyden, J. R. 140.
Buller's Nisi Prius, 139.

2 Smith’s Leading Cases, 15 n.

II. The question presented by the second error assigned is not betore
this court. It does not appear but what a bill of particulars was filed in
aceordance with the order of the conrt below. The bill ot particulars
is no part of the Record, and is not embodied in the bill of exceptions,
nor was any exception to it taken below.

TII. The same suggestions apply to the third error assigned.

The additional errors assigned by leave of the court present the same
question as the first.

The attention of the court is called to the fact that the printed abstract
in the case is wrong in its statement of the evidence, in this that it
states that the witness, Neef, was called by defendant, and testified that
he sold the goods to the plaintiff, &e. The reverse of this is shown by
the Record. Neef was called by the plaintiff, and testified thathe sold

the goods to the defendant, &e., an inadvertance in making the Abstract,
: W. 1. L. WALLACE,

Counsel for Appellee,
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