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STATE OF ILLINOIS.

Supreme Court at Ottawa, April Term, <. D. 1863.

Appenled from Rock Island County.

P. Rey~orps, SteraeNy L. WriLper axp War. Marsuacr, Jr.,
PARTNERS UNDER THE STYLE oF Rey~oLps, Wipiz & Co.,

FOR THE USE OF ALFRED A, Apanms.—vs.—CaLviN Goopricu, Ap-

PELL

REeconn.

Page 5.

Page 5.

Puge 5.

Page 3,

Page 5.

Tage 7.

AN'T.

This suit was brought upon a note given by the Defendant
to the Sterling & Rock Island Rail Road Company, for Five
Hundred Dollars, payable five years from 1st day of Septem-
ber, 1857, interest payable semi-annually at ten per cent., da-
ted August 12th, 1857, endorsed, “Pay Reynolds, Wilder &
“Co., or order, “Sterling & Rock Island Rail Road,” Per M.
S. Henry, President.”

“Also, “We hereby guarantee the payment of the within note
and interest.” “William Marshall Jr.”
“C. B. Marshall.”

Declaration ; Special count upon said note; and common
counts.

It is agreed the only cause of action is, said nole. A.
Webster, Plaintiffs Attorney.

The Defendant filed plea ot general issue, and fourteen
special pleas.
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: . i
ist. '"The Court erred in sustaining the demurrer to the Special
“Pleas.

2d.  The note is void, for want of power in the Company to make
1 . . - -
the contract by which it received said note.

3d. There was no consideration for said note.
4th. The note was obtained by fraud.

5th.  The Company had no power to receive, tranfer and endorse
said note, under and by virtue ‘of any law of the State.

_6th.  The contract to pay the interest semi-annually, is against the
policy of the law, and therefore void.

7th. The Court erred in not overruling the denunrei.
8th. The Court erred in overrtiling the motion for a coutinuance.

9th. The judgmert is manifestly agaiiist the law and the evidence
and the tacts in the case,
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The first question iy, what powers are given to the Company under
ithe charter 2 The company organized under the general Railvoad act.
'Cook’s statutes, page 937, sce. Ist, says: “Any number of persons
‘mot less than twenty-five, Leing subseribers to the stock to any con-
‘templated Railroad, may be formed into-a corporation for the purpose
of constructing and building said Railroad, Ly complying with the
following requiremets : when stock to the amount of at least one thous-
and dollars per mile of said road, shall be in good faith subscribed, and
sten per cent paid therein, then said subseribers may commence form-
‘ing a permanent organization to build said Railroad, and not before.—
They shall severally subscribe articles of association, i3 which shall be
set forth the name of the corporation, the number of years it shall
continue, which shall not exceed fifty.

The amount of the capital stock of the company which shall be the
actual cost of constructing the road together with the cost of right of
way, motive power, and every other appurtenance for completing and
running said road as nearly as can be estimated by competent engi-
neers, the number of shares of which said stock shall consist, the num-
ber of divectors and their names, the place from and to which the pro-
posed road is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the names of five
commissioners to opien hooks of subseription to the capital stock ; each
subseriber shall sulscribe his name to said articles of associntion, his
place of residence, the number of shares of stock taken by him in said
campany. i

Section 2d states that such articles of association shall not be filed
in the oftice of the Secretary of State until ten per cent. on the amoun- *
of the stock subscribed shall actually and in good faith be paid in, in
cash, to the directors named in the articles of association.

Section 5th states that the commissioners for opening books of sub-
scription shall from time to time after the company shall be incorpora-
ted, open books of subsecription to the capital stock of said company,
which shall be kept open wntil @ the Capital Stock shall be subseri-
bed, if the company shall so long exist, and in case a greater amount:
of stock shall be subscribed than the whole capital required by said
estimate, then the commissioner shall distribute said capital stock
among the subscribers eyually, said commissioners to open books
of subseription to the the capital stock of said company. The words
capital stock, ave used for the first time in the fifth section, and “when
the capital stock shall all he subscribed for and distributed” &e., then
the sixth section says, as soon as practicable after such capital stock
shall have been subseribed and distributed as aforesaid, the comumnis-
sioners (not the directors) shall appoint a time and place for the meet-
ing of the stockholders to cleet divectors, and shall give notice thereof
at least twenty days, of the time and place of such clection; thirteen
directors shall be elected.

Section 7th says that the commissioners shall be inspectors of the
Jirst election of directors, and shall declare the result thercof, and shall
file a certificate of said eiection iu the office of the Secretary of State,
and with the Clerks of the difterent counties through which said road
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is to run, and shall aiso deliver to the Treasurer all the moneys by
them received on subscriptions to the capital stock of said company,
and shall deliver over all books and papers belonging to said company,
and all subsequent elections shall he governed by the by-laws of the
company. Now the commissioners leave.  The permanent organiza-
tion of the company is completed. 15th Ill. Report, page 400 ; Smith
—vs.—Bangs. .

Section 11th says that it shall be lawfnl for the directors to eall in
and demand from the stockholders respectively, all sums of money by
thent subscribed, at such time and in such instalments as the dircctors
may deeni proper, giving the necessary notice thereof.

The directors authorized to call in and collect the capital stock could
not be clected until after the capital stock was all subseribed for, that
is a condition precedent, tor the 6th see. says,s soon as practicable qf-
ter such Capital Stock shall have been subscribed wnd distributed, dic.,
the commissioner shall appoint the time and place of clection at which
said directors shall be elected.

Section 7th says the commissioners shall be inspectors of the first
election of'the directors which are authorized to demand and collect in
the eapital stock of said company, are not the same direetors mention-
ed in the first section of the charter, because the directors mentioned
in the first section were appointed by those who subscribed stock to
the amount of one thousand dollars per mile; in the lirst instance the
commissioners were at the sauie time appointed, and after which the
articles of association were drawn up and the names of the dircctors
.md commissioners were included in said articles of association, which .
clear ly shows that the Legislature when it passed the charter ouly in-
tended to'give to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stock subseribed to
build and equip said road.

The commissioners had no power call an elcotion to clect directors
until a2l the capital had been subscribed for, therefore no directors,
possessing the power to colleet the capital stoc L can legally exist until
after the capital stock is all taken ; (-on\oquuntl\ no person had the au-
thority to demand the money and receive the notes in payment thereot,
by virtue of the charter.  The commissioners have the control of the
Books and Stock until after all_the capital stock is subscribed for and
the directors elected,and they had 1o power to take notes in payment of
stock from the subser ibers; for, the taking of all the Cupital Stock is a
condmon precedent, expressly so made in the 6th \0(‘11011 of the char-
ter. Also see Redﬁe]d on Railways, page 77, sec. 1, and page 79, and
notes. In the case of Atlantic Cotton Mills—vs. ——Abhott 9th Cush.
Reports, 423, where it was inserted in a subseription for stock, that the
capital stock of the company should be not less than $1,500,000, it was
held to be a condition precedent to making calls.

There is a good recason for it. Supposo a project to cost three mil-
lions of doll.us and the parties got one fourth subseribed, that would
be all lost if the balance could not be subseribed—it would be a great.
fraud on those who subseribed if their subscri iptions could be collected
when they supposed and had a right to suppose they would not be eql-
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ed upoun to pay, unless the balance of the capital stock was subscribed

for to complete the work, and thereby give value to the Stock.

The 1st section of the charter says: “That any number of persons
not less than fwenty-five who being subseribers of any contemplated
Railroad, may be formed into a corporation, &ec.” Suppose that ten
persons only who Dbeing subseribers to the stock of a contemplated
Railroad, should subseribe stock to the amount of a thousand dollars
per mile should make the necessary estimate of its cost, appoint diree-
tors, also commissioners to open Books and solicit capital stock, and
pay ten per cent in cash and file the articles of association in the office
of the Sccretary of State and get the same recorded ; and the commis-
sioners should get a small portion of the capital stock subseribed and
should call an cleetion and  divectors should be elected and the com-
missioners certify to their election and should then hand over to the
Treasurer of said company the books, money and papers.  Could the
company collect the amount of eapital stock thus subseribed for? We
think not. No legal corporation would exist in such a case, the char-
ter requiring at least twenty-five members before they could become in-
corporated, when in fict they had but ten, and by the same parity of
reasoning under the 6th section of the charter the whole mmount off
capital stock must be subseribed for, before the commissioners can call

“an election to elect the first directors ot said company; such directors

are the only persons under the charter that have the authority or pow-.
er to make an assessment or collect the amount of capital stock sub-
scribed irom said stockholders.  The chavter is a part of the contract,
and the party having the right to and in fact does examine it, and up-
on sueh examination concludes to become a party to it, and subscribes
for stock in it. Now what is the contract if all written out in full at
the time the defendant signed it? Tt is this:  “I, Calvin Goodrich,
do hereby agrce to take five shaves of the eapital stock of the Sterling
& Rock Island Ruil Road Company, at one hundved dollars each,
which T hereby agree to pay therefor to said company five hundred
dollavs, at such times and in sueh instalments as the directors that
have been cleeted by all the stockholders shall direct, they giving the
required notice—provided all the eapital stock required to build and

" equip said Railroad shall be subseribed for according to the estimate

made.” If the coutract had been thus written out could the money be

" collected on the subsceription until the whole of the capital stock had

been taken? I think not; itis acondition preced-nt. We must take
the charter, the books of subseription, articles of Association, and the
estimates of the cost of building said road, and put them together, in
order to ascertain what the contract really was.

When the orgauization of the company is perfected for the purpose of

. building said Road, the company owns no stock, it cannot Lave any;

it must have been all subseribed and taken and owned by its members
in their individual right, betore the commissioners can call an election
to elect directors to build smd Road, and when all the capital stock is
subseribed for, it may be and would be and should be represented at
the first election of directors, which was clearly the design of the Leg-
islature. In the case of Walker—vs.—DeVereaux, ef. al., 4th Paige's
Report, page 228. 2d Vol. Rail Road eases, page 520,
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The act as set forth in that case, ereating the Utica & Schenectady
Railroad requires the capital stock to be all subseribed for and that
the commissioners appointed to open the books for stock subseriptions
should in case of an excess of stock subseriptions apportion the stock
among the subscribers; the Court says no person can be a stockholder
of the corporation, neither does any corporation exist, nor has any per-
son any interest in stock as the legal owner thereof so as to authorize
him to vote upon it or transfer it as stock, nor can an election be held
until the commissioners apportion the stock. In the case of Crocker
& Williams—vs.-—Crane, 23 Wendall’s Reports, page 211. 2 Vol.
Railroad cases, page 184, the Court says that when the charter pro-
vides for a distribution of the stock among the stockholdors no corpo-
ration cxists before the distribution is made: "the Court saysit is a
condition precedent. T The? 6th section of the charter” in this case, re-
quires the commissioners to apportion the stock among the subscribers
after it is all taken, and before they eall an election, for it could not
be distributed if it had not been subscribed.  Therefore, the subserib-
ing fov all the capital stock is a condition precedent. Tt seems to us
that it was the intention of the legislature in making the subseription
for all capital stock of' said company a condition precedent to prevent
fraud from being practiced upon those who might first subscribe for
capital stock on said books. There is not the twenticth part of the

stock taken of said company, and the presumption is, it never will be

taken; the road is not built, and in all human probability fnever will
be built. Where the charter preseribes the particular mode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, see. 253. In
the case of Head and Amony—vs.—The Providence Insurance €om-
pany, 2 Cranch, page 127, Condensed reports, 371, the Court say, that
a corporation can only act in the manner prescribed by its charter.

The charter in this case provides that the directors shall make esti-
mates, give notice when the estimate must be paid,and a tair construc-
tion of the charter is, that the estimate shall be made at such-times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mere creature of law, and has no power nor rights
except such as are expressly given it by the charter. Trustees, &e.—
vs.—MecConnel, 12th Il report, page 138 to 140. Angel & Ames on
Corporation, page 276, sec. 257, same, page 279, sce. 260, same, page
108, sec. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company elaims to be incorporated,to
permit any number of persons not less than twenty-five, who were de-
sirous to build a Railroad between given points, to be incorporated for
that purpose. The Road could only be built by a solid capital of a
large amount, to be created by voluntary subscription of individuals in
the form of stock, and to be paid from time to time as the work pro-
gressed, and in order to protect the stockholders from frauds and im-
positions as well as the public, the Statute points out the method how
the amount of capital stock required to build and equip said Road
should be ascertained.  Inthe case of Newel—ys.~—The Galena &
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Chicago ' t ts, prage 273, the Conrt says
that they tuily reeu and even necessity of ap-
plying the rule of striet construction to the powers granted in these
Railroad charters.  But the rule can only be appliod in cases of am-
biguity, or when a power is ¢laimed by inference or implication, and is

not expressly given by the chavter.

Apply the above well to the charter in this case, and the notes and
bonds are void for the want of power in the Company to make the con-
tract by which it received them. There is no ambiguity in the char-
ter; itprovides how the capital stock to build and equip the Road
shall be raised, and how and by whom it should be collected.  The
Lth section requires the divectors to collect the amount of stock sub-
seribeid at such time and in such instalments as they may decm proper.

The company has not the power to take a rote in payment of sub-
seription to the capital stack, due five, ten, or twenty years after its
date, with or without interest.  Such a note is not the capital intended
hy the Legislature that the company  should raise to build the road
with. It the interest should be collected as it hecomes due and ex-
pended on the work, it would rot down before the mouey beeame due
on the note, so as to complete the road. It may be said that the com-
pany may throw the note into the market and sell it. It the company
has the power to do so, it can sell it for what it can get for it.  Sup-
pose it sold for four hundred dollars; the party who gave the note
would own five hundred dollars of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
lars would own but five hundred dollars. It would be a fraud upon
the other stockholders, and one that the Legislature intended to pre-
vent by preseribing the manner by which the eapital stock should be
raised and collected.  As well might the company take the pay for the
.stock thus subscribed for in a floex of sheep or in patent rights.  The
~company has undertaken to do a species of banking, using the stock as
ihe capital, taking notes in payment of its stock, payable in five, ten
and twenty years after their date, with interest at ten per cent., paya-
ible semi-annually and annually. The road cannot be built with such a
«eapital, it is impossible. It never was intended by the Legislature that
Ait should be. Such trading and traflicing is foreign to the object for
which the company was incorporated, and the zote is therefore void.—
“There is a difference between an incorporation organized to trade, and
+one to build and run a Railroad. .\ngel & Ames on Corporations,page
292 and 293, sec. 271; 5th Conn, Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co. ; 2d Cranch Reports, page 127, Condensed,
page 371. The court says it is the rule that a corporation can only act
in the manner prescribed by law,in its corporate capacity,it is the mere
ereature of the act to which its owes its existence. It may be said to
be precisely what the incorporating act has made it—to derive all its
powers from that act and to be capable of exerting its faculties only in
the manner which that act authorizes. In the case of Head—vs.—The
Providence Ins. Co., 2d Crauch reports, page 127, in delivering the
opinions of the Court, Chief Justice Marshall said: “The act of incor-
poration is to them an enzbling act ; it gives them all the power they

A
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. possess ; it enables them o contract, and when it preseribes to them a
mode of contracting thcy muat observe theat mode, or the instrument no
more creates a contract than if the body had never been incorporated.”
So in this case the charter prescribes how the stock shall be subserib-
ed for and how it shall be paid and collected. In the case of Stearns
and Brother—vs.—The Eagle Insurance Company of Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintiffs
against the Company, to recover the amount due them on a policy is-
sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the company bought some notes and attempted to
file themn as an oftset, and the real question was, whether the company
had the power to buy the notes to file as an offset. The 6th section
of the charter was the one relied upon for such authority, which reads
as follows: “It shall he lawful for such company to invest all or any
part of their capital stock, money, funds or other property in such a
way as the directors may deem best for the safety of eapital and inter-
est of the stockholders, and may therefore sell and dispose of all inter-
_est which the company may have acquired by such investment.” The
'Com‘t says “the contract of indorsement, like every other, must have.
partics. Without two parties competent to contract, there can be no
agreement by which the one can loose and the other acquive the title to
snegotiable panver.  The powers and capacities of a corporation must
be derived from the law of its creation, or they do not exist. It a fair
_eonstruction of'its charter does not confer the power, it is incompetent
to become a party to the contract of endorsement, and without eapaci-
ty to take or hold the title. As well might & dead man by the mere act
.of the endorser be invested with the legal interest, as a corpora-
tion, which only lives for the purposes and objects intended by the
Legislature. Beyond these limits it has no existence, and its acts ave
neither more nor less than a nullity,” held that the company had no
power to buy the notes; therefore, they could not oftset them against
the plaintiff’s claim.  The People upon the Rel. of the Peoria & Aqua-
ka Railroad Co.—vs.—The County of Tazewell; 22 Ill. reports, page
147; 8 Ohio reports, page 285; Chillicothe Bank—vs.—Noah H.
Swayne ; 2 Peters’ reports, page 5273 U. S. Bank—vs.—Owen, et. al.
8 Wheaton’s Con. reports, Bank of U. S.—vs.—Dandridge, page 443;
J. R. page 1.

In the case of Crocker & Williams—vs—Crane,23 Wendell's Rep. 2d Vol.
Railroad cases, page 485. The defendant, Crane, subscribed for 143
shares of stock to the Buftalo & Erie Railroad Company, the shares
being fifty dollars each, and the act of corporation required the pay-
ment of two dollars on each shave at the time of subscribing. A check
was given and received in payment of and for said instalments.  The
court said that the check was void, it being contrary to the policy of
the charter or statute. The New York Fire Insurance Co.—vs.—Ely,
before referred to; MeCullongh—vs.—Moss, 5th Denio reports, page
567 ; same, page 579,

" The case of the Vermont Central Railroad Co.—vs.—George Coyes,
21 Vermont Reports, page 80; 1st Vol. Railroad cases, page 226. In
this case the defendant subseribed for fifty shares of the stock of said
campany, the oty in suit was given for the first five dollars payable on

Bl
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dach share, which was required to be paid by the charter at the time of
subseribing. The noté was payable on demand. It was claimed that
there was no consideration for the note, but the Court held it raised a
mutuality in the contract and gave cfficiency to the subscription. This
case difters very materially from the one at bar. The party gave his
contract to pay when they required it as if they ascertained the amount
by computation, and the party gave his due bill, to be paid when cul-
led for, and the money was really then to be used as a part of capital
to build the road ; in effeet the relation of the parties was not different
from the one contemplated by the charter. Not so in the case at bar ;
a eredit has been given to the defendant for more than five years to
pay his ‘stock ; there is no authority for such a contract given by the
charter.

The general Ruilroad Law, passed November 5th, 1849, and an
amendatory act thereto, passed November 6th, 18+9. The 3d section
of the Amendatory act authorized the Railroad Company to receive
payment for stock subseriptions the bonds of any county or city. It
the general law authorizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-
utes, page 950, See. 3.

The special act for the more pertect organization of the Sterling &
Rock Island Railroad Company, passed Feb. 19, 1859.  Laws of Tlli-
nois, page 512, does not aficet the question made in this case. That
act only declaves that said Company is a subsisting corporation, duly
organized under the act to provide for a general system of Railroads,
passed Nov. 5th, 1849,  The company having filed their certificates in
the office of the Siercefary of State, they were incorporated for certain
purposes and anthorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised.  The 38 section says, that capital stock
shall be $256,000, with power to increase the capital stock, which in-
creased stock may hereafter be subsribed for, but has no reference to
the original stock.

The Legislature, if it had attempted to do so, hasnow power to make
a2 contract that was valid in its inception, void; nor has it power to
make a void one valid. The note in question was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
Linding in 1859. Lessee Y. Good.—vs,—Zercher, 12th Ohio Reports
page 864. Sillimans,—vs.—Cummins & Cummins, 13th Ohio Reports,
page 116. Redficld on Railways, page 80, and notes. The Legisla-
ture has no right to pass a Law impairing the right of contract. Ar-
ticle 3d, State Consitution See. 17; Section 10 of first article of Fed-
eral constitution ; Story on Constitutions, page 502-3-4.

The parties may contract that ten per cent per annum, Ot 2 less sum
of interest may be paid ; if more is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing intevest adopted by parties which shall
give a greater profit or rate of intevest for the use of one dollav for the
whole period of one year, than 10 per cent., is usury. So a mistake in
construing a stalute, if it gave a party a greater interest, is usurious.
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v o i supstance aud effect of the contract that the conrts look at, and
not the words; Blydenburgh on usury, page 32,59, 60, 68, 69, 70 and
71.  Totake a note for $1000, payable in five years, calling for ten per
cent interest, to be paid semiannually, is a species of compound interest
not authorized by the statutes. For instance, the party desires to loan
one thousand dollars for a year, and agrees to pay for the use of it ten
per cent, or one hwndred dollars s2mi annually : therefore fifty dollars
must be paid in six months, and the remaining fifty dollars at the end
of the year. Now, in fact, the party had the use of only nine hundred
and fifty dollars for six months of the year, yet the lender received
his hundred dollars interest.  Such a contract in fact gives the lender
the use of fifty dollars of the money for six months of that year, and
the longer such a contract has to run the greater will be the amount of
the usury. The Statute contemplates that the borrower should have
the use of the thousand dollars for the whole year. Contracts that
have a less time to run than one year, are not analogous, for the rea-
son that the interest is but anr incident to the prineipal, and when the
principal is due and paid, the interest being an incident to the prineips
must cease.  Not so with @ contract that has a term of years to run.
Tt is not usury to take interest in advance, if the paper is payable in a
short time; but it would be it the paper had to run five or ten years;
Blydenburgh, page 232, and 233. New York Fire Insurance Com-
pany,—vs.—Ely and Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports, page 398. In Blydenburgh on Usury, page 128, is
a2 case where five hundred pounds were lent to the borrower for five
years, at the rate of five per cent ber wnmum;; fifty pounds were return-
ed at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Court said it was usurious—that in fact
the party had the use of onty four hundred and fifty pounds, the oth-
er being returned.  So in this case the party pays interest on Hity dol-
Jars in each year the note has to run, that he does not have the use of
if the note had been given for money loanced. It mukes no difterence
what the consideration of the note was, the party would have the use
of the fifty dollars for six months in each year, the interest on the note
was payablesemi-annually.

There is no good reason why each fifty dollars when it hecomes due,
at the end of every six months, should not draw interest wnder the
general Statute. Mauy of the States hold that interest payable annu-
ally, if not paid when due, will dvaw interest, and by the same pavity
ity of reasoning the amount of interest due cach six months would
draw interest if not paid. If the contract be a binding one, the party
could sue and recover his judgment for the interest, each six months
the judgment would draw interest.

The contract being an exeentory one, the Court will not interpose to
enforce it. The note upon which this suit is brought, called for one
thousand dollars, and is payable to the Sterling & Rock Island Rail-
road Company five years after date, with interest at ien per cent, the
interest payable semi-annually. This note conveys to the world upon
its face its extraordinary character; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of
the Company to take, reccive and dispose of it. Tt was given to a
Railvoad Company whose husiness it is to build and equip it. move
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and transport passengers and freightuponit.  The very nameshows it
Avas wot incorporated for trading purposes like that of a banking insti-
tution. A note payable five years after date, to a Railvoad Company,
with interest payable semi-annually, is suflicient to put any prudent man
“on his inquiry, not ouly as to the powers of the company under its
charter to take, and reeceive, and dispose of such notes, but would
put him on inquiry as to the manner in which the company received it,
the consideration and every other circumstance that attended it: Sto-
ry on Promisory notes, page 229, See. I79. Crane—vs—DBaldwin, 12
Pickering Reports 545 ; 1all-—vs—IIall 8 Conn. Rep. 336.

All persons who deal with a Corporation ave bound to take notice of

the powers given by the act of Incorporation. Angel—vs.—Ames on
Tncorporations, page 284; Root—vs.—Goddord, 3 MecLean's Circuit
Court Report, page 102.

The ease of the Ilinois River Railroad Co.—vs.—Zimmer, 20th Il
“Reports, page 654, does not conflict with the principles urged in [the

defence in this ease.  We elaim that the subseription to the whole
‘capital stock is made a condition precedent, by the 6th section ot the
charter. The statute is imperative. It issaid that firaud contaminates

“everything it comes in contact with. A perfect system of frauds was

practiced upon the people along the line where this imaginary road
was to run, in order to obtain these notes and mortgages, whaich ig
averred in the pleas and admitted by the demurrer. The road is not
huilt and never will be in all human probability. It these notes are
“lield valid and collectable, it will substantially bankrupt all that por-
tion of the country through which said road was to run.

The geaeral issue puts in issue the existence of the corporation, and
the corporation is bound to prove that they ave incorporatod. Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415.  General plea avers the fact that the instrument was obtaiued by
fraud, and circumvention is ‘suflicient; 2d vol. Swan’s Pracdce and
Precedents, page 742; Ohio Forms & Practice, by Wilcox, page 136,
and 241 ; 1 Chitty’s Pleadings, page 1386 ; Marginal, 536, and 538, al-
so 581 ; Marginal, 582.

The agreement entered into by the parties as appears on the record
“stating that the note,wis the only cause of action,” has the eftect to
~olle all other counts in the declaration, except such as the notes may
be given in evidenee under, and the counts so abandoned arve consid-
ered as stricken out ol the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under which the note may be given in evidence at the com-
mencement and in the body and conclusion, and no more. It makes
no difference under what plei the note is introduced, the plea meets
4t by showing that the plaintift’ onght not to recover on the note; and
the plaintiff' says he has no other cause of action, therefore the pleas
fully answer the declarntion. The other counts being abandoned, are
so far as this h'i._ll is concerned, as if they had never existed. - Again,
the plaintift’ should have demwrred speeially, if the pleas do not an-
wer the whole decluration, when they assume to do so; 2 vol. Swan’s
Practice. page 630, and authoruies there cited.  Tho demurrer in this
casc is 4 spmeitlon rrer al ought to be overruled.

S SAMUEL STRAWDER, Def'ts. Auty.
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STATE OF ILLINOIS.

Supreme Cowrt at Ottawa, April 'Term, A. D. 1863.

Appealed from Rock Island County.

Evrisia P. Revyyorps, STepneN L. Wiper axp Wi Marsuacr, Jr.,
LATE PARTNERS UNDER Tne styLe oF Reyyorps, Winprz & Co.,
FOR THE USE OF ALFRED A. ApAMs.—vs.—CALvIN Goobricu, Arp-
PELLANT.

Recorn.  This suit was brought upon a note given by the Defendarit
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to the Sterling & Rock Island Rail Road Company, for Five
Hundred Dollars, payable five years from 1st day of Septem-
ber, 1857, interest payable semi-annually at ten per cent., da-
i ted August 12th, 1857, endorsed, “Pay Reynolds, Wilder &
Co., or order, “Sterling & Rock Island Rail Road,” Per M.
S. Henry, President.”
“Also, “We hereby guarantee the payment of the within note
and interest.” “William Marshall Jr.”
“C. B. Marshall.”

3. Declaration ; Special count upon said note; and common

counts.

It is agreed the only cause of action is, said note. A.
Webster, Plaintifts Attorney.

The Defendant filed plea of general issue, and fourteen
special pleas.

Ist Special Plea, avers that saic note was given in payment
of five shares of the Capital Stock of said Company, which
defendant had theretofore subscribed for, being $100 per
share. And that there was no other consideration for said
note ; and further avers that said Company had no power un-
der its charter to make said contract by virtue of which it re-
ceived said note, and that said note is void, because ths saud

10. Company had no power to receive said note in payment of
11. their Capital Stock, all of which the plaintifts well knew at

the time of receiving said note.

The 2d Special Plea, avers tha said note was given in pay-
ment of five shares of "the Capital Stock that the defendant
had theretofore subsecribed for. That the amount of the Cap-
ital Stock required to build and equip said Road was %600,-
000, as appears by the Aurticles of Association on file in the
Office of the Secretary of State at Springfield.  Said Capital

12 Stock has not been subscribed for, nor has it been taken ; all

of which the Plaintifts well knew at the time of receiving said
note. :
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The 31 Spzeial Plea, avers that the said note was eives,
in paymeznt of five shares of the Capital Stoek of said Com-
pany, which the defendant had previously subscribed for.
And that the $250,000 of the Capital Stock of said Comna-
ny as required by the amendments to said Charter, had not

Jbeen subseribed for nor taken; all of which the Plaintifts

well knew at the time they received said note.

Tha 4th Special Plea, avers thut the said note was given
in payment of five shares of the Capital Stoek that the de-
feadant had previeusly subs:ribed {or to said Company, and
that the $250,000 of Capital Stock has not heon subseribe:l
for nor taken; and that the work oa said Roal has been
suspended, and the project of building said road has been
abandoned ; all of’ which the plaintifis well knew at the
time they received said note.

The 5th Speciai Plea, avers that the said note was given
in payment of five shares of the Capital Stoclk, that the de-
fendant had previously subseribed for to said Company ;
aund fucther avers that said Company had no power under
its Charter and the laws of the land, U)'rca-vi\‘c, transler and
endorse said note. And that the said note and the en-
dorsements thercon are in violation of the laws of the land,
and ave therefore null and void. All of which the said
plaintifts knew well at the time they received said note.

The 6th Special Plea, avers that the said note was given
in payment of five shares of the Capital Stock that the de-
tendant had previously subscribed for to said Company ;
and further avers that said Miles S. ITeary had no pow-
er or authority under the Charter of said Company or any
amendments thereto, or by virtue of the laws of the State—
nor had the said Miles S. Ienry any authority from said
Company as President or otherwise, nor had he any author-
ity from the Board of Divectors of saia Company, to trans-
fer and endorse said note, as alleged in the Plaintiffs De-
clavation. The plea further avers that the transferring and
endorsing of “said note was fraudulent and in violation of
the laws of the State, and is therefore void.. All of which
the Plaintifts knew well at the time of receiving said note.

“The 7th Speeial Plea, avers that the said note was given
in payment of five shares of the Capital Stock, that the de-
fendant had previously subscribed for to said Company
and further avers that the defendant was induceid to make,
execute and deliver said note to said Company, by the ftalse
and fraudulent representations of said Company, its officers
and agents, in this, to-wit: That before and at th2 time of
the giving of said note, the said Company, its ofticers and
agents,falsely and fraudulently represented to this defendant,
that all the capital stock required to build and equip said road
had been subseribed for and in good faith taken;y and that the
saisl company was going to build and equip said Road imme-
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diately ;- and that the cars would run through from Sterling
to Rock Island within eighteen months orless from the date of
said note.  And the defendant relying upon said represen-
tations, did make and deliver said note to said Company.—
Aund further avers that the said Capital Stock has not been
subscribed for, nor has the Road been built, but the work
on said road has been abandoned; and that said note was
thus obtained by fraud from the defendant; all of which
the Plairtifts well knew at the time they received said
note.

The 8th Special Plea, avers that the said note was given
in payment of five shares of the Capital Stock that the de-
fendant had previously subscribed for to said Company ;
and further avers that the defendant was induced to make
and deliver said note to said Company, by the false and
fraudulent representations of said Company, its officers and
agents, in stating that all the Capital Stock required to
build, construct and procure the right of way and buy the
motive power and every other equipment necessary to build
and complete said Road, had been subscribed for, and in
good faith taken; and that the Company would build an'l
equip said Road immediately, and that the cars would run
through from Sterling to Rock Island within ecighteen
months or less from the date of said note; that he relicd
upon said representations as being true, and therefore was
induced to, and did give said note. That said representi.
tious are untrue—that all of the Capital Stock has not haea
subscribed for, and that the said road has not been built,
and that the Company actually vefuses to build said
Road ; therefore the consideration for said note has entire-
ly failed ; all of which the plaintiffs well knew at the time
they received said note.

The 9th Special Plea, avers that said Company obtained
said note from the defendant by means of traud and cir-
cumve:tion, and by false and fraudulent representations
made by said Company,its officers and agents,to the defend-
ant at the time said note was given; all of which the Plain-
tiffs well knew at the time they received said note.

The 10th Special Plea, avers that said note was obtained
from the defendant by fraud,covin and misrepresentation of
the Company, its officers and agents; all of which said
plaintifts well knew at the time they received said note.

The 11th Special Plea, avers that the defendant never re-
ceived any consideration whatever for said note; all of
which said plaintifts well knew at the time they received
said note.

The 12th Special Plea, avers that there is no such cor-
poration in existence, nor was there ever any such corpora-
tion ; which fact the plaintiffs well knew at the time of re-
ceiving said note.

The 13th Special Plea, avers that the Direetors of said
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Company never demanded of the defendant the amount of
the Capital Stock by him subscribed; all of which the
plaintiffs well knew at the time they received said note.

The 14th Special Plea, avers that the contract for the
payment of interest on said note semi-annually, gives to
the holder thereof a greater amount of interest or nrofit than
ten c:nts, for the use of ench and every dollar for each and
every year, and is therefore contrary to the the laws of the
State, wherefore such contract for the payment of such in-
terest is void ; all of which the plaintifts well knew at the
time they received said note.

Each and every of the pleas, aver that the plaintifts
and all under whom they claim well knew at the time, they
and each and every ot them rececived said note, ot all th2
facts set forth in each and every of said pleas.

. The plaintiffs by their Attorney, filed their replication to
the plea of nul tiel corporation, and demurred to all the oth-
er pleas except the general issue.

A motion was filed for a continuance ot the case by the
defendant, which was overruled, when it was agreed that
the note mentioned in the first count of’ the Plaintifts, dee-

_ laration was the only cause of action in this suit.

38,

At the January Term of said Civeuit Court, in and for the
County of Rock Tsland, A. I). 1863, said cause came on to
be heard upon the demurrer to the special pleas, and the
Court susiained the demurrer, whereupon the defendant en-
ters nol pros as to the pleas of the general issue and nel tiel
corporations, and abides by the remainder of his pleas;
and thereupou the Court rendes judgment upon the demur-
rer, that it appearing to the Court that the suit was brought
upon a note for the payment of money, and that the damz-
ges rested in computation merely, the Court ordered the
Clerk to assess and report the damages ; and the Clerk re-
poried $720, which repovt was approved, and judgment
rendered accordingly.

Whereupon the defendant by his Aitorney, prayed an
appeal, which the Court allowed, upon filing a bond in the
sum of Fourieen Hundved Dollavs, within thirty days to he
avprovedzby tne Clerk by agreement; which was nccor-
dingly doue:
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-The fitst question is, what powers are given to the Company under
.the charter 2 The company organized under the general Railroad act.
Cook’s statutes, page 937, sce. 1st, says: “Any number of persons
not less than twenty-five, being subscribers to the stock to any con-
templated Railroad, may be formed intg & corporation for the purpose
of constructing and building said Railroad, by complying” with the
following requiremets : when stock to the amount of at least one thous-
and dollars per mile of said road, shall be in good faith subscribed, and
ten per cent paid therein, then said subseribers may commence form-
ing a permanent organization to build said Railroad, and not before.—
They shall severally subseribe articles of association, i+ which shall be
set forth the name of the corporation, the number of' years it shall
continue, which shall not exceed fifty.

The amount of the capital stock of the company which shall be the
actual cost of constracting the road together with the cost of right of’
way, motive power, and every other appurtenance for completing and
running said road as nearly as can be estimated by competent engi-
neers, the numbes of shaves of which said stock shall consist, the num-
ber of diveetors and their names, the place from and to which the pro-
posed voad is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the names of five
commissioners to open books of subscription to the capital stock ; each
subseriber shall subseribe his name to said articles of association, his
place of residence, the number of shares of stock taken by him in said
(T()Il)l);lll)'.

Section 2d states that such articles of association shall not be filed
in the office of the Secretary of State until ten per cent. on the amoun-
of the stock subseribed shall actually and in good faith be paid in, in
cush, to the directors named in the articles of association.

Seetion 5th states that the commissioners for opening books of sub-
seription shall from time to time after the company shall be incorpora-
ted, open books of subscription to the capital stock of said company,
which shall be kept open until «Z the Capital Stock shall be subseri-
bed, it the company shali so long exist, and in ease a greater amount
of stock shall be subseribed than the whole capital required by said
estimate, then the commissioner shall distribute said capital stock
among the subseribers equally, said commissioners to open books
of subseription to the the capital stock of said company.  The words
capital stock, ave nsed for the first time in the fifth seetion, and “when
the capital stock shall all be subseribed for and distributed” &e., then
the sixth section says, as soon as practicable after such capital stock
shall have been subscribed and distributed as aforesuid, the commis-
sioners (not the directors) shall appoint a time and place for the meet-
ing of the stockholders to clect directors, and shall give notice thercof
at least twenty days, of the time and place of such clection; thirteon
directors shall be elected.

Section 7th says that the commissioners shall be inspectors of the
Jirst election of directors, and shall declare the result thereof, and shall
file a certificate of said eicction iu the office of the Secretary of State,
and with the Clerks of the difterent counties through which said road
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is to run, and shall also deliver to the Treasurer all the moneys by
them received on subscriptions to the capital stock of said company,
and shall deliver over all books and papers belonging to said company,
and all subsequent clections shall be governed by the by-laws of the
company. Now the commissioners leave.  The permanent organiza-
tion of the company is completed. 15th JIl. Report, page 409 ; Smith
—vs.—DBangs.

Section 11th says that it shall be lawfnl for the directors to eall in
and demand from the stockholders respectively, all sums of money by
them subscribed, at such time and in such instalments as the divectors
may deem proper, giving the necessary notice thercof.

The directors authorized to call in and colleet the capital stock could
not be elected until after the eapital stock was all subseribed for, that
is a condition piecedent, tor the Gth see. says,as soon as practicable of
ter such Capital Stock shall have been subseribed and distributed, &e.,

the commissioner shall appoint the time and place of election at which
said directors shall be elected.

Scetion 7th says the commissioners shall be inspeetors of the first
election of the directors which are authorized to demand and eollect in
the capital stock ol said company, are not the same dircetors mention-
ed in the first section of the eharter, because the direetors mentioned
in the first section were appointed by those who subseribed stock to
the amount of one thousand dollars per mile; in the first'instance the
commissioners were at the same time appointed, and after which the
articles of association were drawn up and the names of the directors
and commissioners were included in said articles of association, which
clearly shows that the Legislature when it passed the charter only in-
tended to give to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stock subscribed to
build and equip said road.

The commissioners had no power call an cleotion to eleet directors
until «Z the eapital had been subseribed for, therefore no directors,
possessing the power to collect the capital stock can legally exist until
after the eapital stock is all taken; consequently no person had the au-
thority to demand the money and receive the notes in payment thercof,
by virtue of the charter.  The commissioners have the control of the
Books and Stock until after all_the eapital stock is subscribed for and
the direetors eleeted,and they had no power to take notes in payment of
stock from the subseribers; for, the taking of all the Cupital Stock is a
condition precedent, expressly so made in the 6th section of the char-
ter.  Also see Redfield on Railways, page 77, see. 1, and page 79, and
notes.  In the case of Atlantic Cotton Mills—vs.—Abbott, 9th Cusl.
Reports, 423, where it was inserted in a subseription for stoek, that the

zapital stock of the company should be not less than $1,500,000, it was
held to be a coudition precedent to making calls.

There is a good reason for it. Suppose a project to cost three mil-
Yions of dollars and the parties got one fourth subseribed, that would
be all lost if the balance could not be subseribed—it would be a great
fraud on those who subseribed if their subseriptions could be ¢ollected
when they supposed and had a right {o suppose they would not be cal-
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“ed upon to pay, unless the balance of the capital stock was subscribed
for to complete the work, and thereby give value to the Stock.

The 1st section of the charter says: “That any number of persons
not, less than twenty-five who being subseribers of any contemplated
Railroad, may be formed into a corporation, &e.” Suppose that ten
persons only who Dbeing subscribers to the stock of a contemplated
Railroad, should subseribe stock to the amount of a thousand dollars
per mile should make the necessary estimgte of its cost, appoint direc-
tors, also comimissioners to open Books and solicit capital stock, and
pay ten per cent in cash and file the articles of association in the office
of the Secretary of State and get the same recorded s and the comunis-
sioners should get a small portion of the capital stock subscribed and
should call an election and directors should be eleeted and the com-
missioners certify to their election and should then hand over to the
Treasurer of said company the books, money and papers. Could the
company collect the amount of capital stock thus subseribed for? We

" think not. No legal corporation would exist in such a ease, the char-
ter requiring at least twenty-five members before they could become in-
corporated, when in fact they had but ten, and by the same parity of
reasoning under the Gth section of the charter the whole amount of
:apital stock must be subseribed for, before the commissioneis ean call

* an eleetion to elect the first directors of said company; swch directors
are the only persons under the chaiter that have the authority or pow-
er to make an assessment or collect the amount of capital stock sub-
scribed from said stockholders. The charter is a part of the contract,
and the party having the right to and in fact does examine it, and up-
on such examination concludes to become a party to it, and subseribes
for stock in it. Now what is the contract it all written out in full at
the time the defendant signed it? Tt is this: I, Calvin Goodrich,
do hereby agree to take five shaves of the eapital stock of the Sterling
& Rock Island Rail Road Company, at one hundred dollars each,
which T hereby agree to pay therefor to said company five hundred
dollars, at such times and in such instalments as the directors that
have been elected by all the stockholders shall direct, they giving the
required notice—provided all the capital stock required to build and
equip said Reilroad shall be subscribed for according to the estimate
made.” If the contract had been thus written out could the money be
collected on the subseription until the whole of the eapital stock had
been taken? T think not; itisa condition preced..at.  We must take
the charter, the books of subseripiion, articles of Association, and the
estimates of the cost of building said road, and put them together, in
prder to ascertain what the contract rea'ly was.

When the organization of the company is perfected for the purpose of
building suid Road, the company owns no stock, it cannot Lave any;
it must have been all subscribed and taken and owned by its members
in their individual right, before the commissioners can call an election
to elect directors to build said Road, and when a'l the capital stock is
subscrib.d for, it may be and would be and should be represented at
the first election of directors, which was clearly the design of the Leg-
islature. In the case of Walker—vs.—DeVereaux, el al, 4th Paige’s
Report, page 228, 2d Vol, Rail Road zases, page 529,
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“Phe act as sel forth in that case, creating the Utica & Schenectady
Railroad requives the capital stock to be all subseribed for and that
the commissioners appointed to open the books for stock subseriptions
chould in ease of an excess of stock subscriptions apportion the stock
among the subscribers: the Court says no person can be a stockholder
of the corporation, neither does any corporation exist, nor has any per-
son any interest in stock as the legal owner thereof so as to authorize
him m. vote upon it or transfer it as stock, nor ¢an an election be held
wntil the commissioners apportion the stock. In the case of Crocker
& Williams—vs.-—Crane, 23 Wendall's Reports, page 211. 2 Vol.
Railroad cascs, page 184, the Court says that when the charter pro-
vides for a distribution of the stock among the stockholdors no corpo-
ration oxists hefore the distribution is made: the Court says it is a
condition precedent. The 6th section of the charter_in this case, re-
quires the commissioners to apportion the stock among the subseribers
after it is all taken, and before they ecall an election, for it ¢could not
Le distributed if it had not been subscribed.  Therefore, the subserib-
ing for all the ecapital stock is a condition precedent. It seems to us
that it was the intention of the legislature in making the subscription
for all capital stock of said company a condition precedent to prevent
fraud from being practiced upon those who might first subseribe for
capital stock on said books. There is not the twentiethe part of the
stock taken of said company, and the presumption is, it never will be
takens the road is not built, and in all human probability “fiever will
be built. Where the charter prescribes the particular mode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, sec. 253. In
the case of Iead and Amony-—vs.—The Providence Insurance Com-
pany, 2 Cranch, page 127, Condensed reports, 371, the Court say, that
a corporation can only act in the manner preseribed by its charter.

The charter in this case provides that the directors shall make esti-
mates, sive notice when the estimate must be paid,and a fair construe-
tion of the charter is, that the estimate shall be made at such times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mere ereature of law, and has no power nor rights
except such as are expressly given it by the charter. Trustees, &e.—
vs.—McConnel, 12th Tll. report, page 138 to 140. Angel & Ames on
Corporation, page 278, sec. 257, same, page 279, sec. 260, same, page
108, sec. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company claims to be incorporated,to
permit any number of persons not less than twenty-five, who were de-
sirous to build a Railroad between given poiuts, to be incorporated for
that purpose. The Road could only be built by a solid capital of a
large amount, to be created by voluntary subscription of individuals in
the form of stock, and to be paid from time to time as the work pro-
gressed, and in order to protect the stockholders from frauds and im-
positions as well as the public, the Statute points out the method how
the amount of capital stock required to build and equip said Road
should be ascertained, Inthe case of Newel—vs.—The Galena &

e e
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Chicago Union Railroad Co., 14 Ill. reports, page 273, the Court says
that they fuily rccognize the propriety and even necessity of ap-
plying the rule of strict construction to the powers granted in these
Railroad charters.  But the rule can only be appliod in‘cases ofiam-
biguity, ov when o power is claimed Ly inference or implication, and is
not expressly given hy the charter. 5
Apply the above well to the charter in this case, and the notes and
Londs are void tor the want of power in the Company to make the con-
tract by which it received them.  There is no ambiguity in the char-
ter; it provides how the capital stock to build and e:uip the Road
shall be raised, and how and by whom it should be collected. The
11th scetion requires the directors to collect the amount of stock sub-
seribed at such time and in such instalments as they may deem proper.
The company has not the power to take a note in payment of sub-
seription to the capital stock, duc five, ten, or twenty yeais after its
date, with or without interest.  Such a note is not the capital intended
by the Legiclature that the company should raise to build ‘the road
with., 1f the interest should be collected as it becomes due and ex-
pended on the work, it would rot down betore the mouey became due
on the note, so as to complete the road. It may be said that the com-
pany may throw the note into the market and sell it. If' the company
has the power to do so, it can sell it for what it can get for it.  Sup-
pose it sold for four hundred dollars; the party who gave the note
would own five hundred dollars of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
lars would own but five hundred dollars. It would be a fraud upon
the other stockholders, and one that the Legislature intended to pre-
vent by preseribing the manner by which the capital stock should be
raised and collected.  As well might the company take the pay for the
stock thus subseribed for in a flock of sheep or in patent rights.  The
company has nndertaken to do a species of banking, using the stock as
the capital, taking notes in payment of its stock, payable in five, ten
and twenty years after their date, with interest at ten per cent., paya-
ble semi-annually and annually. The road cannot be built with such a
capital, it is impossible. Tt never was intended by the Legislature that
it should be. Such l-r.:lding and trafficing is foreign to the object for
which the company was incorporated, and the note is therefore void.—
There is a difference between an incorporation organized to trade, and
one to build and run a Railroad. Angel & Ames on Corporations,page
292 and 293, sec. 271; 5th Conmn. Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co. ; 2d Cranch Reports, page 127, Condensed,,
page 371, The court says it is the rule that a corporation can only act
in the manner prescribed by law,in its corporate capacity,it is the mere
~creature of the act to which its owes its existence. It may be said to
be precisely what the incorporating act has made it—to derive all its
powers from that act and to be capable of exerting its faculties only in
the manner which that act authorizes. In the casc of Head—vs.—The
Providence Ins. Co., 2d Cranch reports, page 127, in delivering the
- opinions ol the Court, Chief Justice Marshall said: “The act of incor-
poration is to them an enabling act; it gives them all the power they

a...'
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possess ; it enables them to contract, and when it preseribes to then &
mode of contracting they must observe that mode, or the instrument no
more creates i contract than if the body had never been incorporated.”
So in this ease the charter prescribes how the stock shall be subserib-
ed for and how it shall be paid and collected. In the case of Stearns
and Brother—vs.—The Eagle Insurance Company ot Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintifix
against the Company, to recover the amnount due them on a policy is-
sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the compuany bought some notes and attempted to
file them as anofise(, and the real question was, whether the company
had the power to buy the notes to file as an offsct. The 6th section
of the eharter was the one relied upon for such authority, which reads
as follows: “It shall be lawful for such company to invest all or any
part of their capital stock, money, funds or other property in such a
way as the directors may deem best for the safety of capital and inter-
est of the stockholders, and may therefore sell and dispose of all inter-
est which the company may have acquired by sucl investment.”  The
Court says “the contract of indorsement, like every other, must have.
parties. Without two partics competent to contract, there can be no
agreement by which the one can loose and the other acquire the title to
hegotiable pancr.  he powers and capacities of’ a corporation must
be derived from the law of its creation, or they do not exist. It a fair
gonstruction of'its charter does not confer the power, it is incompetent
to become a party to the contract of endorsement, and without capaci-
ty to take or hold the title.  As well might & dead man by the mere act
of the endorser be invested with the legal interest, as a corpora-
tion, which only lives for the purposes and objects intended by the
Legislature.  Beyond these limits it has no existence, and its acts are
fieither wore nor less than a nullity,” held that the company had no
power to huy the notes; thevefore, they could not oftset them against
the plaintifts claim.  The People upon the Rel. of the Peoria & Aqua-
ka Railroad Co.-—vs—The County of Tazewell; 22 Il reports, page
147 ; 8 Ohio reports, page 285; Chillicothe Bank—vs.—Noah H.
Swayne ; 2 Peters’ reports, page 5273 U. S. Bank—vs.—Owen, et. al.
8 Wheaton's Con. reports, Bank of U. S.—vs.—Dandridge, page 443;
J. R. page 1.

In the case of Crecker & Williams—vs—Crane,23 Wendell's Rep. 2d Vol.
Railroad cases, page 485. The defendant, Crane, subscribed for 143
shares of stock to the Buftalo & Erie Railroad Company, the shares
being fifty dollars each, and the act of corporation required the pay-
ment of two dollars on each share at the time of subseribing. A check
was given and received in payment of and for said instalments.  The
court said that the check was void, it being contrary to the policy of
the charter or statute. The New York Fire Insurance Co.—vs.—Ely,
before referred to; MeCullough—vs.—Moss, 5th Denio reports, page
567 ; same, page 579.

The ¢asc of the Vermont Central Railroad C'o.—vs.—George Coyes,
91 Vermout Reports, page 303 1st Vol. Railroad cases, page 226. In
this case il.e defendant subscribed for fifty shares of the stock of said
vompany, the note in suit was given for the first five dollars payable on
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_each share, whicli was required to De paid by the charter at the time of
~ subseribing.  The note was payable on demand. It was claimed that
there was no consideration for the note, but the Court held it raised a
mutuality in the contract and gave cfficiency to the subscription. This
case differs very materially from the one at bar. The party gave his
" contract to pay when they required it as if they ascertained the amount
by computation, and the party gave his due bill, to be paid when cal-
led for, and the money was really then to be used as a part of capital
_to build the road ; in eftect the relation of the parties was not, different.
_from the one contemplated by the charter. Not so in the case at bar ;
a credit has been given to the defendant for more than five years to
pay his "stocks there is no authority for such a contract given by the
__charter.
 The general Ruilroal Law, passed November 5th, 1849, and an
amendatory act thereto, passed November 6th, 1849. The 3d section
_of the Amendatory act authorized the Railroad Company to receive in
_payment for stock subseriptions the bonds of any county or city. I
the general law authorizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-

9

utes, page 950, See. 3.
The special act for the more perfect organization of the Sterling &
;Rock Island Railroad Company, passed Ieb. 19, 1859. Laws of Tlli-
‘nois, page 512, does not affect the guestion made in this case. That
act only declares that said Company is a subsisting corpo ration, duly
organized under the act to provide for a general system of Railroads,
passed Nov. 5th, 1849.  The company having filed their certificates in
the office of the S:eretary of State, they were incorporated for certain
purposes and authorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised.  The 3¢ section says, that capital stock
shall be $256,000, with power to increase the capital stock, which in-
creased stock may hereatter be subsribed for, but has no reference to

the original stock.

The Legislature. if it had attempted to do so, hasnow power to make
a contract that was valid in its inception, void; nor has it power to
make a void onevalid. The note in question was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
binding in 1859. Lessee Y. Good.—vs,—Zcrcher, 12th Ohio Reports
page 864, Sillimans,—vs.—Cummins & Cummins, 13th Ohio Reports,

.page 116. Redficld on Railways, page 80, and notes. The Legisla-
“ture has no right to pass a Law impairing the right of contract. Aur-
ticle 3d, State Consitution Sec. 17 ; Section 10 of first article of Fed-
eral constitution ; Story on Constitutions, page 502-3-4.

The parties may contract that ten per cent per annum, or a less sum
of interest may be paid; if more is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing interest adopted by parties which shall
give n greater profit or rate of interest for the use of one dollar for the
whole period of one year, than 10 per cent., is usury. So a mistake in
construing a statute, if it gave a party a greater interest, is usurious.
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It is the substance and effect ot the contract that the courts look at, and
tot the words; Blydenburgh on usury, page 32,59, 60, 68, 69, 70 and
71, Totake a note for $1000, payable in five years, calling for ten per
cent interest, to be paid semiannually, is a species ot compound interest
not anthorized by the statutes.  For instaace, the party desires to loan
‘one thousand dollars for a year, and agrees to pay for the use of it ten
per cent, or on~ Jaendred dollars sami annually = therefore fifty dollars
must be paid in six months, and the remaining fifty dollars at the end
of the year. Now, in fact, the party had the use of only nine hundred
and fifty dollars for six months ot the year, yet the lender feceiyed
his hundred dollars interest.  Such a contract in fact gives the lender
the use of fifty dollars of the money for six months of that year, and
the longer such a contract has to run the greater will be the mmount of
the ysury. The Statute contemplates that the borrower should have
the use of the thousand dollars for the whole year. Contracts that
have a less time torun than one year, are not analogous, for the rea-
son that the interest is but an ineident to the principal, anid when the
principal is due and paid, the interest being an ineident to the principa
must cease.  Not so with a contract that has a term of years to run.
[t is not usury to take interest in advance, if the paper is payable in a
short time; but it would be it the paper had to run five or ten years;
Blydenburgh, page 232, and 233. New York Fire Insurance Com-
pany,—vs.—Ely and Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports, page 398.  In Blydenburgh on Usury, page 128, is
a case where five hundred pounds were lent to the borrower for five
years, at the rate of five per cent ber annuun; fifty pounds were return-
ed at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Court said it waa usurious—that in fact
the party had the usc of onty four hundred and fitfty pounds, the oth-
er being returned.  So in this case the party pays intevest on fifty dol-
Jars in each year the note has to run, that he does not have the use of
i the note had been given for money loaned. It makes no difference
what the consideration ot the note was, the party would have the use
of the fifty dollars for six months in each year, the interest on tlre note
was payablesemi-anunually.

_ There is no good reason why cach fitty dollars when it becomes due,
at the end of every six months, should not draw interest under the
genéral Statute.  Many of’ the States hold that interest payable annu-
ally, if not paid when due, will dvaw interest, and by the same pavity
ity of reasoning the amount of interest due each six months would
draw interest it not paid. If the contract be a binding one, the party
could sue and recover his judgment for the interest, each six months
the judgment would draw interest.

The contract being an exeentory one, the Court will not interpose to
enforce it. The note upon which this suit is brought, called for one
thousand dollars, and is payable to the Sterling & Rock Island Rail-
toad Company five years after date, with interest at ten per cent, the

“interest payable semi-annually. This note conveys to the world upon
its face its extraordinary character; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of
the Company to take, receive and dispose of it. It was given to a
Railroad Company whose business it is to build and equip it. move
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“and transport passeugers and freight upon it. The very name shows it
was not incorporated for tiading purposes like thyft of a 13_:1_!11\'{115; Jinsti-
tution. A note payable five years after date, to & Railroad Company,
with interest payable semi-nnnually, is sufticient to put any prudent man
on his inquiry, not only as to the powers of the company under its
charter to take, and receive, and dispose of such notes, but would
put him on inquiry as to the manner in which the company received it,
the consideration and every other circumstance that attended it; Sto-
vy on Promisory notes, page 229, Sec. I79. Crane—vs—Baldwin, 12
Pickering Reports 545 ; Iall-—ys—1Iall 5§ Conn. Rep. 336.

All persons who deal with a Corporation ave bound to take notice of”
the powers given by the act of Incorporation. Angel—vs.—Ames on
Incorporations, page 284; Root—vs.—Goddord, 3 McLean’s Circuit

Court Report, page 102.

The ease of the Illinois River uilroad Co.—vs.—Zimmer, 20th I1L
Reports, page 654, does not contlict with the principles urged in the
defence in this case.  We claim that the subseription to the whole
eapital stock is made a condition precedent, by the 6th section of the

charter, The statute is imperative. It issaid that frand contaminates
everything it comes in contact with. A perfect system ot frauds was
practiced upon the people along the line where this imaginary road
was to run, in order to obtain these notes and mortgages, which is
averred in the pleas and admitted by the demwrrer. The road is not
built and never will be in all human probability. Tt these notes are
held valid and collectable, it will substantially bankrupt alt that por-
tion of the country through which said road was to run.

The general issue puts in issue the existence of the corporation, and
the corporation is bound to prove that they are incorporatod. Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415.  General plea avers the fact that the instrument was obtained by
fraud, and civenmvention is sufticient 5 2d vol. Swan’s Pracuce and
Precedents, page 7425 Ohio Forms & Practice, by Wilcox, page 136,
and 241 ; 1 Chitty's Pleadings, page 136 ; Marginal, 536, and 538, al-
50 581 ; Marginal, 532.

The agreenment entered into by the parties as appears on the record
“stating that the note was the only cause of action,” has the eftect to
nolle all other counts in the declaration, except such as the notes may
be given in cvidence under, and the counts so abandoned are consid-
ered as stricken out of the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under which the note may be given in evidence at the com-
inencement and in the hody and conclusion, and no more. It makes
no difterence under what plea the note is introduced, the plea meets
it by showing that the plaintift’ ought not to recover on the note; and
the plaintift' says hie has no other cause of action, therefore the pleas
tully answer the declarntion. The other counts being abandoned, are
o far as this frial is concerned, as if they had never existed. Again,
the plaintift should have demurred specially, if the plezs do not an-
wer the whole declaration, when they assume to do so; 2 vol. Swan’s
Practice. page 630, and authorities there cited. The demurrerin this
ease is 4 epmpiad demurrer and ought to be overruled.

Sereecel s SAMUEL STRAWDER, Det't's, Atty.
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ERRORS.

Ist. The Court erred in_ sustaining, the demurrer to the Speeial

Pleas.

2d.  The note is void, for want of power in the Company to make
the contract by which it received said note.

N

3d. There was no consideration for said note.
4th.  The note was obtained by fraud.

5th.  The Company had no power to receive, tranfer and endorse

said note, under and by virtue of any law of the State.

6th. The contract to pay the interest semi-annually, is against the
policy of the law, and therefore void.

ith. The Court erred in not overruling the demurrer.

8th. The Court erred in overruling the motion for a continuance.

9th. The judgwent is manifestly against the law and the evidence
and the tacts in the case,
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