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SUPREME COURT OF THE STATE.OF.ILLINOIS.

" TEHIRD'GRAND DIVISION.
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‘Witrror Evaxs, Plaintift in error, )
= |

g b Arrin Tury, A. D. 1860.
The Citesco & R. T R. R. Co. Defend- |
ants in error. J

s > =

POINTS AND AUTHORITIES MADE AND CITFD BY PLAINTIFE
IN ERROR.

The first instruction asked for by Plaintift contains a correct statement of the law
applicable to this case, and should have been given by the Court.

Chitty on Contracts, (4 ed.) 569-352-451. Roberts vs. Beatty 2d Penn. State R. 63.
1 Camp. 53. s S

The retention of twenty per cent of the estimates until the completion of the contract,
is not in the nature of damages stipulated, or as a precedent condition requiring perform.
ance of the contract in every particular before suit; it is merely to answer any dam-
aga suftered.

15 Pean. State R. 151, (3 ITarris.)

The performance of the contract by Plaintift was the substance of the transaction, and
not the forfeitnre or payment of the twenty per cent.

Broadwell vs. Broadwell, 1 Gilman, 600.
CHARLES BLANCHARD, Att'y for I’l:f_i'sr s
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVWA.

WILLIAM EVANS

V8.
THE CHICAGO & ROCK
ISLAND R. R. CO.

Error to La Salle.

BREIF OF DEFENDENT IN ERROR.

I ask the Court to look at the 3d plea of defendant, which is printed
in full in the abstract, and then at the replication thereto, whichis not
set out in the abstract; but is as follows, Record, p. 7:

And as to the said third plea of the said defendant, by it above plea-
ded, says precludi non; because he says that said defendant and plain-
tiff never entered into a contract for the sale and delivery of said wood
in manner and form as in said pleais alleged, and this the plaintiff prays
may be enquired of by the country.

The evidence of Conlogue and the written contract shows that the is-
sue thus formed must necessarily be found for defendant. If that plea
is good after verdict that is an end of the case.

2d. By the very terms of this contract plaintiff had agreed that the
920 per cent. should not be payable until thirty days after he had comple-
ted his contract. This Court will not make a new contract for the par-
ties.
; Eldrige vs. Row, 2 Gilm. 96.
Taylor vs. Beck, 13 Ills. 386.
Child vs. Bassett, 11 111, 571.

Baird vs. Evans 20 Il 29.
Bishop vs. Newton, 20 11l 175,

8d. This is not a case where plaintiff had a right to recover, even
though he had not completed his contract, upon the gronnd that defend-
ant had accepted the wood delivered. The R. R. Co. had paid 80 per
cent of the price before failure. Plaintiff should have offered back that
money, o as to give defendant a chance to abandon the contract if it
chose, and then if it had kept the wood it might have been liable on a
quantwm merwit.

Crooker vs. Goodsell, 1 Scam. 107.
Greenup vs. Stoker, 3 Gilm. 213.
M Kee vs. Retter, 5 Gilm, 318.
Low vs. Forbes, 14 11l 423.

3d. The 20 per cent. was damages agreed upon between the parties to

secure the performance of the contract.

Steele vs. Biggs, 22 T11. 643.
Smith vs. Whittaker, 23 1L 307.

If the 20 per cent. was a penalty,a court of law would not relieve

against it.
B. C. COOXK,
Z'or Defendant in Zrror.



S IS

iO ano
ar

Gy RS R o

Jlea v 30174/

S

6(11&‘{ '



STATE OF %},ﬁ%%NOIS:}ss. @he People of the State of Illingis,

To the Sheriff of the County of ®.cL Yol g el

Greeting :

3},&)1}{&{1{50, In the record and proceedings, and also in the rendition of the judgment
of a plea which was in the “ 0 creand = = o Courtef éa S el s
County, before the Judge thereof, between W (i i RS

o = A /
plaintiff, and ?/u é%,}/ui& M}mc/e afow éu:( éza)

defendant , it is said that manifest error hath intervened, to the injury of the said

/ / SRIRY /_
7
as we are informed by /M complaintae===s-v - ——— = the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct
the errors in the same, in due form and manner, according to law; @l)l‘l'l‘fﬂl’f, e
Commany You, That by good and lawful men of your County, you give notice to the said
> '/ s AEN 4 : ‘,//’ Oy ;
Z fécaj 0 d SE e Sy bl T foes) b o

Rl SN B 0

m%mﬁ f Dy o

that ﬁlemL)Abe and appear Before the Justices of our said Supreme Court, at the next -
term of said Court, to be holden at Ottawa, in said State, on thefirst fi‘uesday after the
third Monday in Apri, nexf, to,hear th/e records and proceedings aforesaid, and
the errors assigned, if o) —— AS ail sec4il; dnd further to do and receive what said

Court shall order in this behalf; and have you then there the names of thos by whom
yw%t/h;m % KZL\W ey /(%ufw Lol

-—— ~ notice, together with this writ.

UAtess, The Hon. JOHN D. CATON, Chief Justice

of ouraid Court, and the Seal thereof, at Ottawa,

this } ————— day of"l/ in the,
Year of Our Lord One " hmht Hundred

and%&p\\f[}—/ ) j

Clerk of the Supreme Court.

§ IS o



7

f/éd/éézzyt/ﬂ /7'-/0 é&{/{,{
i %f/y”w,,—,f TF ez R //A':

. //L45/ﬁ/ //_ (/[{(‘,@K//

{ /Zz/&/(.///’/‘f( //Vl/f(
é lf/‘*( @7 oLt &/o/yy m&o

e "&?///év :

i, oy e //ZC
K/ Z y,&/ gk
b/ (S/ [ o > / 7250/,:4@//7( %’

Ltcel, /féwe//m/ é’ﬂ/ﬁ

fo Ll e
//ﬂf/j:/” ree /{/Z

13

5 /KZ*W .

PO —

P S S WAl
.\\

\¢

C N0



SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVV.A,

WILLIAM EVANS 1

V8. ¥ Y
THE CHICAGO & ROCK [ Zrror to La Salle.
ISLAND R. R. CO.

BREIF OF DEFENDENT IN ERROR.

I ask the Court to look at the 8d plea of defendant, which is printed
in full in the abstract, and then at the replication thereto, whichis not
set out in the abstract; but is as follows, Record, p. T:

And as to the said third plea of the said defendant, by it above plea-
ded, says precludi non; because he says that said defendant and plain-
tiff never entered into a contract for the sale and delivery of said wood
in manner and form as in said pleais alleged, and this the plaintiff prays
may be enquired of by the country.

The evidence of Conlogue and the written contract shows that the is-
sue thus formed must necessarily be found for defendant. If that plea
is good after verdict that is an end of the case.

9d. By the very terms of this contract plaintiff had agreed that the
90 per cent. should not be payable until thirty days after he had comple-
ted his contract. This Court will not make a new contract for the par-

ties.
Eldrige vs. Row, 2 Gilm. 96.
Taylor vs. Beck, 13 Ills. 386,
Child vs. Bassett, 11 T11., 571.
Baird vs. Evans 20 I11. 29.
Bishop vs. Newton, 20 TIL. 175,

3d. This is not a case where plaintiff had a right to recover, even
though he had not completed his contract, upon the gronnd that defend-
ant had accepted the wood delivered. TheR. R. Co. had paid 80 per
cent of the price before failure. Plaintiff should have offered back that
money, so as to give defendant a chance to abandon the contract if it
chose, and then it it had kept the wood it might have been liable on a
quantum merwis.

Crooker vs. Goodsell, 1 Scam. 107.
Greenup vs. Stoker, 3 Gilm. 213.
McISee vs. Retler, 5 Gilm. 318.
Low vs. Forbes, 14 11l 423.

3d. The 20 per cent. was damages agreed upon between the parties to

secure the performance of the contract.

Steele vs. Biggs, 22 111, 643.
Smith vs. Whittaker, 23 I1L 367.

If the 20 per cent. was a penalty, a court of law would not relieve
against it.
B. C. COOK,
For Defendant in Krvor.
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEIRD GRAND DIVISION.

o~

WiLLias Evaxs, Plaintift in ervor, o 7 %)

\'h'.‘ |

b sscn
| snd s
J

Arzin Tery, A. D. 1860.

SN Tn: PO T RIS P38 L7 1 CF )] IR B4 |
1

The, Crreago & R. T: R R.'Co. Defend:”
ants in error.

POINTS AND AUTHORITIES MADE AND CITFD BY PLAINTIFEF
IN ERROR.
The first instruction asked for-by Plaintiff contains a correct statement of the law
applicable to this case, and should have been given by the Court.
Chitty on Contracts, (4 ed.) 569-852-451. Roberts vs. Beatty 2d Penn. State R. 63.
1 Camp. 53.

The retention of twenty per cent of the estimates until the completion of the contract,
is not in the nature of damages stipulated, or as a precedent condition requiring perform.
ance of the contract in every particular before suit; it is merely to answer any dam-
age suffered.

15 Penn. State R. 151, (3 Hais.)

“Phe performance of the'contract by Plaintift was the substance of the transaction, and
not the forfeitnre or payment of the twenty per cent. ;

Broadwell vs. Broadywell, 1 Gilman, 600.
‘ CHARLES BLANCHARD, Ay for PI'fis.
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISION.

WirLriay Evaxs, Plaintiff in error,

“The Curcaco & R. I R. R. Co. Defend-

e
i
Y8 b Arzin Tery, A. D. 1860.
ants in error. Jj

POINTS AND AUTHORITIES MADE AND CITFD BY PLAINTIFEF
IN ERROR.
The first instruction asked for by Plaintiff contains a correct statement of the law
applicable to this case, and should have been given by the Court.
Chitty on Contracts, (4 cd.) 569-352-451. Roberts vs, Beatty 2d Penn. State R. 62.
i Camp. 53. '

The retention of twenty per cent of the estimates until the completion of the contract,
Is not in the nature of damages stipulated, or as a precedent condition requiring pertorm.
ance of the contract in every particular before suit; it is merely to answer any dam-
age suftered:

15 Penn, State R. 151, (3 Harris.)

The performance of the contract by Plaintift was the substance of the transaction, and
not the forfeitnre or payment of the twenty per cent.
Broadwell vs, Broadwell, 1 Gilman, 600. .
CHARLES BLANCHARD, Att'y for PI'fts
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOI,

APRIL TERM, 1861, AT OTTAVW.A,

WILLIAM EVANS )|

8.
TIIE CHICAGO & ROCK
ISLAND R. R. CO.

Lrror to La Sulle.

BREIF OF DEFENDENT IN ERROR.

I ask the Court to look at the 8d plea of defendant, which is printed
in full in the abstract, and then at the replication thereto, whichis not
set out in the abstract; but is as follows, Record, p. T

And as to the said third plea of the said defendant, by it above plea-
ded, says precludi non; because le says that said defendant and plain-
tiff never entered into a contract for the sale and delivery of said wood
in manner and form as in said pleais alleged, and this the plaintift prays
may be enquired of by the country.

The evidence of Conlogue and the written contract shows that the is-
sue thus formed must necessarily be found for defendant. If that plea
is good after verdict that is an end of the case.

2d. By the very terms of this contract plaintiff had agreed that the
20 per cent. should not be payable until thirty days after he had comple-
ted his contract. This Court will not make a new contract for the par-
ties.
Eldrige vs. Row, 2 Gilm. 96.
Taylor vs. Beck, 13 Ills. 386.
Child vs. Bassett, 11 TIl1., 571.

Baird vs. Tvans 20 111 29.
Bishop vs. Newton, 20 1L 175,

3d. This is not a case where plaintiff had a right to recover, even
though he had not completed his contract, upon the gronnd that defend-
ant had accepted the wood delivered. TheR. R. Co. had paid 80 per
cent of the price before failure. Plaintiff should have offered back that
money, 80 as to give defendant a chance to abandon the contract if it
chose, and then it it had kept the wood it might have been liable on a
quantum meruit.

Crooker vs. Goodsell, 1 Scam. 107.
Greenup vs. Stoker, 3 Gilm. 213.
McIKee vs. Retter, 5 Gilm. 318.
Low vs. Forbes, 14 111. 423.

3d. The 20 per cent. was damages agreed upon between the parties to

secure the performance of the contract.

Steele vs. Biggs, 22 Il 643,
Smith vs. Whittaker, 23 I11. 367.

If the 20 per cent. was a penalty, a court of law would not relieve
against it.

B. 0. COOK,
Lor Defendant in. Frror.
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