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Pages 5, 6, 7 and 8.

e

In Supreme Conrt ; Thivk Grand Bivigion,
APril Term, A.D. 1860.

The People of the State of Illinois

on the Relation of Martin Ballou, ? Appeal from Marshall.
vs

Mark j3angs. J

This is an information in the nature of a Quo Warranto filed in the Marshall Cireuit
Court, May Term, 1859, by the States Attorney on the relation of Martin Ballou, against Mark
Bangs. The facts in the case are set forth in the following agreed case between the parties :
State of Illinois, | Of the May Term of the Circuit Court of said County,
Marxshall County, ; - A. D., 1859.

The People of the State of Illinois,

gnithotRelation 8§ MartintBallou, Information in nature of Quo Warranto.
7 Mark Bangs. f

It is agreed by the parties in this cause that under and by virtue of the provisions of an act
entitled “An Act to establich the Twenty-third Judicial Cireunit, and to fix the time for holding

Courts in the Ninth Judicial Circuit,” approved Iebruary 10th, 1857, at a regular election for

-Judge and States Attorney for the Twenty-third Judicial Circuit, held in the counties of Bureau,

Puatnam and Marshall in said State, on the 14th day of March, A. D., 1857, Martin Ballou, the
relator, was duly clected to the office of Jl{(lge of the said Twenty-third Judicial Circuit, and

that in, pursuance of his said election, afterwards, to wit, on the 31st day of March, A. D. 1857,

-he was duly commissioned by the Governor of said State as Judge of said Judicial Circuit, and

that thereupon, on the fourth day of April in the year last aforesaid, the said Ballon duly quali-
fied himself by subscribing and taking the several oaths in manner and form as required by the
constitution and laws of said State, and that he thereupon entered upon the discharge of the
duties of said’office, and thut he bas discharged the duties thereof from that time until the
present time, and now still claims to hold said office.

That at the time of said Ballou’s election as aforesaid, he then did reside, and for more
than five years prior thereto had resided in said Bureau county, at which place he ever since

has and still does reside.
That at an election for Judge and States Attorney for the Twenty-third Julicial Circuit

‘held in the counties of Putnam, Marshall and Woodford, on the fifth day of April, A. D., 1859,

- under and by virtue of the provisions of an act entitled “An Act to repeal a certain act herein

named, and to establish the Twenhy-t.hird Judicial Circuit,” approved February 11th, 1859, said
defendant Mark Bangs was elected to the office of Judge of the Twenty-third Judicial Circuit
in said State, that in pursuance of his said election he was therenpon commissioned by the
Governor of said State as such Judge, and duly qualified by subscribing and taking the several
oaths in manner and form required by the constitntion and laws of said State, and entered upon
the discharge of the duties of said office, and still exercises the duties thereof, and at the time
of the filing the information in this cause he was executing the duties and rights of said office.

That at the time of said Bang’s election as aforesaid, he then did reside, and for more than
five years prior thereto had resided in said Marshall connty, at which place he ever since has
and still does reside.

Now it is hereby agreed to submit this cause to the Court here on the foregoing stated
facts, to be decided in the same way as if the cause was now at issue by due form of pleading,
the said defendant entering his appearance in this cause and waiving process and service there-

of, and also waiving all questions of form cither in relation to the mode of proceedings or

otherwise.



Fob Now, if the Court shall be of opinion that the defendant, Mark Bangs, is legally and right-
fully Judge of the said Twenty-third Judicial Circuit of said State, then the Court is to decide
the cause in favor of said defendant and against the relator for costs—Dbut if the Court shall” he
of opinion that said defendant, Mark Bangs, is not legally and rightfully Judge of the said
Twenty-third Judicial Cireuit and that said relator is legally and rightfully Judge of said
T'wenty;third Judicial Circuit, then the Court is to decide against said defendant, and in favor
of said relator, and give Judgment of Ouster against said defendant and for costs. Tt is further

agreed that cither party may take an appeal from such Judgment, to the Supreme Court, upon

his own bond without other security,
MARTIN BALLOU.
MARK BANGS.
Pagos 8 and 9. The Court gave Judgment for the defendant and against the relator for costs.

; : POINTS AND AUTHORITIES RELIED UPON BY THE PLAINTIFFE.

1st. Sec. 1, of Article 2 of the Constitution of this State vests the powers of government in
! three distinet departments, viz: Legislative, Executive and Judicial. Cireuit Gourts or the
| Judges thereof, comprise a part of the Judicial department of the Government, and consequent-
¢ly are not subject to the dictation or control of either of the other departments thereof.

See. 1 of Art. 5, of Const.—Purple’s Statutes, 57, do do 45.

2d. Sec. 15 of Art. 5, provides that on the first Monday of June, 1855, and every six years
thereafter, an election shall bekeld for Judgesof Circuit Courts; provided, whenever an additional
Circuit is created, such provision may be made as to hold the second clection of such additional
Judge at the regnlar election herein provided : Consequently the Legislature had no Constiution-
al power to authorize an election of Judge under the act of Feb. 11th, 1859, as there was no
“additional Circuit” thereby created.

LPurples Statutes, page 58. Sess. Laws 1859, page 56 and 571. 6 Cowen R. 642,

drd. By the Constitution and laws of this State, a Circuit is designated and known only by
its number, and not by its territory, because the territory of a Cirenit is liable to be changed and
varying.

fee. Tof Art. 5, of Const.—Purples Statutes, pp 51.

4th.  The Act of Feb. 11th, 1859, did not increase the number of Circuits, but only redistrict-
ed the former 23rd Circuit; consequently such “exigency of the State” contemplated in the
6th sec. of Art. 5 of the Constitution, in the opinion of the Legislature, did not then exist as
would authorize it to “ increase the number of Circuits ;” it is therefore evident that the Legis-
lature did not intend by that act to make an additional or new Circuit ; and as there was no va-
cancy in the oftice of Judge of that Circuit, the relator being then an incumbent in said oflice,
so much of the aforesaid act as provides for the clection of a Judge, is therefore yoid.

LPurple’s Statutes, pagess. 6 Ind. R., 496. 7 Ind. R., 326. 1 Sumner C. C. R., 277. 9
Watts, 200.

T e
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