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ALLEN ROBBINS,
i 2z pellan.t. . Appeal from the
CHARLES BUTLER, et al Circuit Court of Cook County.
Appellees.
ARBSTRACT OF RECORID.

B filed May 14th, 1856, by Charles Butler, John P, Chapin, and
Walter S. Gurnee, on behalf of Lhcmsclv:p’s -and all other shareholders in
the Chicago Land Company, and Mahlon D. Ogden the surviving trustee
of said association.

Alleges, that on the 31st of May, 1847, William B. Ogden and Allen
Robbins were owners in fee simple, as joint tenants, and not as tenants in
common, of certain parcels of land, situate in Chicago, Cook County, II-
linois, (describing them.)

That one Jane E. Wight, widow of John F. Wight, deceased, was
entitled to dower in said land, and that the said Ogden and Robbins for
the purpose of settling her dower claim, and for other parposes, on the

same day entered into an agreement in writing. as follows. to wit:

“This indenture made this 31st day of May, A. D., 1847; witnesseth,

Whereas we, Wm, B. Ogden of the City of Chicago, in the County of
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Cook and State of Tllinois; and Allen Robbins of the city, county aud
State of New York, hold the title to and are owners in fee simple as joint
tenants and not as tenants in common, of (here follows a description of
the same land before mentioned).

Anl whereas, Jwme B Wizht, of Erie, in the State of Pennsylvania,
widow of John F. Wight, late of Erie aforesaid, deceased, did release to
us her right of dower in all said premises, and did quit claim to us all the
right, title and interest whatsoever which she had or might be supposed
to have thercin. Now be it known that in consideration of said releases
of dower and quit claim of all right and interest in all of said premises
made and duly exscuted by the said Jane E. Wizht to us, and for other
considerations to us thercunto, moving we hereby agree as follows. That
said lots and lands shall be placed in the immediate care and be under the ex-
clusive supervision and management of Ogden and Jones of Chicago, (and
the survivor of them and their successors in business in Chicago, subject to
the general dive :tions of us the said Ogden and Robbins, the survivor of
us our executors and administrators; that the said Ogden and Jones, their
survivors or successors in business in  Chicage, shall proceed to survey,
plat, subdivide and improve said property, that such surveys, plats, sub-
divisions and improvements, including the erection of bridges, buildings,
fences, the making of streets, avenues and alleys, the construction of side
walks, grading and McAdamizing, paving and planking of roads, streets,
avenues and alleys, the planting of trees, shrubs and plants, the fencing
and cultivating of lots, blocks and fields, the employment of laborers, hor-
ses and superintendents, and all other necessary expcnses, the laying out
of public and private squares, and places, the appropriation and donation
of lands for the same, and for churches, schools or other public institu-
tions, and for any other purposes which shall, in the opinion of said Og-
den and Jones, their survivor or successors, be calculated to advance the
value ot the property, shall be done by said Ogden and Jones, their sur-
vivor and successors, under the general direction of us, the survivor of us
our executors and administrators, when, where, and to such extent as we
and they shall think proper ; and they shall also make, under the gencral
advice and direction of us, the survivor of us, our executors and adminis-
trators, any and all such other improvements, and take such steps and pro-

ceedings in  connection with, or relating to said property, as to them or

us, the survivor of us, our exccutors and administrators, shall from time




to time seem meet and proper, and for the best interest of said property

and most beneficial results to be derived trom the same.

The said Ogden and Jones, their survivor and successors in business
shall proceed to make sales of said premises, or lease or otherwise dispose
of, in part or in whole, when, where, and as they shall in their discretion
think and deem to be most advantageous and conducive to the best inter-
ests of said property, and most beneficial to the results to be realized from
the same; such sales, leases or other disposition of said property, to be
made at such time or times, hereafter, and in such manner and on such
terms for cash and credit, or in exchange for other property, thing or
things, or partly on credit, or partly for payment in hand, or for other
property or thing in exchange, as we or our survivor, executors and ad-
ministrators, or the said Ogden and Jones, their survivor and successors
in business, in Chicago, shall in our or their discretion think to be most
advantageous to said property, and best calculated to enhance the amount
to be derived therefrom. All the accounts with said property shall be
kept by and with Ogden and Jones, their survivor or successors, at their
office in Chicago. And they shall make semi-annnal statements of their
accounts with said property to the said Allen Robbins, and to James C.
Marshall, of the borough of Erie, aforesaid Trustee, and in case of his death

to the said Jane E. Wight, her executors or administrators, on the first

day of February and Augustin each year, and shall at such times pay

over any surplus proceeds then in their hands, as is herein provided for,
such payments to be made at their office, unless otherwise agreed upon
hereafter. The costs of all the aforesaid improvements, and the amount
of all disbursements hereinbefore provided for, together with all taxes, as-
sessments and other necessary expenses or proper charges, acerued or ac-
cruing, incurred or charged on or against the aforesaid premises or growing
out of the general care and management thereof, together with ten per cent.
commissions, to be charged by said Ogden and Jones their survivor or
suceessors in business for their services, on the amount ot all such taxes,
assessments, expenses and disbursements, and on the amount of the costs
of all improvements made in accordance herewith, and on the amount ot
all sales made of said property, to be first reserved by said Ogden and
Jones, their survivor or successors, in business, at such semi-annual state

ments of their account, to be made by them from the proceeds of any sales,
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rents or other receipts realized by them from said property. And six per cent.
interest is to be allowed them upon any balance of accounts in their favor
with said property, until the same shall be paid them. And they are in
like manner, to allow six per cent. interest on any balance in their
bands on the first day of February or August in each year, until
the same shall have been paid over by them, or until the party entitled to
the same shall have been notified of their readiness to pay over the samc;
the said Robbins from time to time to pay the said Ogden and Jones one
half part of any such excess of disbursements by them, and to receive the
same, with six per cent. interest, back again from them from any future
Lalance of account, in fuvor of said property, on the books of Ogden and
Jones. When all of the above items of disbursements, charges, expenses
and interest shall have been first fully met, returned and satisfied, from
the proceeds of said property, or otherwise, to said Ogden and Jones,
and their successors, and to said Robbins, then one equal one-third part
of any surplus net proceeds which shall be received therefrom, over and
above the current and aceruing disbursements and expenses hereinbefore
mentioned and provided for, shall be applied in payment to said Allen
Robbins and to Ogden and Jones, herein named, or to their respective
representatives, and for their respective sole use and benefit; cach party
receiving half until they shall have been paid altogether the sum of eleven
hundred and four 5 dollars, with six per cent. interest thereon fiom the
date hiercof ; and the further sum of two thousand and seventy-six dollars
and forty-nine cents, |$2,076, 49] with six per cent. interest from and af-
ter the fifth day of February, A. D., 1849, until paid, provided the same
shall not be paid previous to the fifth day of IKebruary, A. D,
1849, from sales made from the property hereinbefore described.
All like surplus net money proceeds received from the other
two-thirds part of sail property, to be from time to time on
1rendering semi-annual statements by said Ogden and Jones, their survi-
vor and successors, of their accounts paid over to said Allen Robbins and
Ogden and Jones, or their legal representatives respectively, according to
their respective interests in said proceeds, to wit: one-half to said Allen
Robbins or hislegal representatives, and the other half to said Ogden and

Jones, or their legal representatives, for the sole use of them, and

for their respective rvepresentatives. When the aforesaid sums
of eleven huadred and four 53-100 dollars, and two thousand and seventy-




six dollars and forty-nine cents with interest as aforesaid shall have been
fully paid said Robbins, Ogden and Jones, from the net proceeds ot the
said one-third part, after all other liabilities and accruing and current
charges hereinbefore named shall have been fully met, and paid from the

general proceeds of said property, any further net proceeds received and

realized from said Ogden and Jones, or by us from the said one-third
part from which the aforesaid payment to Robbins, Ogden and Jones
shall have been previously made and deducted, shall be paid over to the
said James C. Marshall, Trustee, as atoresaid, or in case of his decease,
to the said Jane I8. Wight, her executors and administrators ; and when
all previous expenses, charges, taxes, assessments, costs of collections and
disbursements for improvements, or for services rendered or otherwise,
and all commissions on the same and on all sales made, as is hereinbefore
provided for, shall have been paid and satisfied, and the sum of eleven
hundred and four 5 dollars, with interest from the date hercof, and
the further sum of two thousand and seventy-six dollars and forty-
nine cents, with interest from and after February fifth, A. D. 1849, (pro-
vided it shall not be sooner received and paid from proceeds of said

property as is herein provided,) shall also have been realized from the net

proceeds of one equal third part of sales and receipts from said premises,

and bave been paid over to said Robbins, Ogdeu and Jones, or to their

respective legal representatives, then at the request of the said James C-

Marshall, Trustee, as aforesaid, or in case of his decease, of the said

Jane B. Wight, or her exccutors or administrators, or, if desired, by us,

or the legal representatives of either of us, the equal one-third part
of any remaining unsold portion of said premises, [if any,] after the
same shall first have been legally and equitably divided, together with
one-third in amount and value of all the outstanding contracts, assets
or other cffects, [if any] belonging to and resulting from said prop-
erly shall be released by us and conveyed to the said James C.
Murshall, Trustee, as aforesaid, or in case of his decease, to the said Jane
E. Wight, her exccutors and administrators, or to whom he, she or they
may direct, and all his, her or their claims upon us, under or by virtue of
this agrecment, shall thereby and therecupon be fully settled, discharged
and satisfied, and a like division of the other two-thirds, half to said Rob-

bins or his legal representatives, and half to the said Ogden and Jones, or

their legal representatives for their respective use and benefit, shall also
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then, or at any other time thereafter, be made when desired by either
party thereto, or by the legal representatives of such party hereto, and
this agreement, with its provisions, conditions and stipulations, shall there-

upon be fulfilled, terminated and held for naught. Should no such request
be made by either party, however, nor by the legal representatives of
cither of said parties, the said property shall continue to be managed as is
hereinbefore provided for, until such request be made, at least by one of
the parties herein named, or their legal representatives, or until the whole
be disposed of, and the proceeds thereof be realized and divided as here
inbefore provided for. Should the equal one-third of said property not
prove to be sufficient to meet the expenses accruing on account thereof, as
is herein before provided for, anl also to pay the said sum of eleven
hundred and four [ dollars, with interest thereon, as aforesaid, and the
further sum of two thousand and seventy-six dollars and forty-nine cents,
with interest thereon, as hereinbefore provided, to said Robbins, Ogden
and Jones, neither the said James C. Marshall, nor the said Jane E.
Wight, shall in that event be liable for any such deficit, but the same
shall be borne and suffered by the said Robbins, Ogden and Jones, and
their legal representatives. The only claim or interest growing out of this
instrument of writing made by us is intended and hereby declared to be

bul a personal contingent claim or money demand against us personally,

for a part of the net money proceeds to arise from the sales or other dis-

positions of the premises named herein, and is not and shall not be con-
strued as creating any right to the realty or fee of the same, until the
happening of the contingent condition herein provided for, requiring a
division and conveyance from us of a portion of the unsold remainder of
said property, if any remain, nor shall it then constitute any claim to the
realty or fee thercof, until such conveyance shali have actually been exe-
cuted by us, or our legal representatives, and delivered to the said James

C. Marshall, Trustee, as aforesaid, or in case of his decease, to said Jane

E. Wight, her execuators or administrators. It is hereby stipulated, and

expressly agreed, that the said Ozden and Robbins, and their legal repre-

sentatives, shall have the privilege and right of purchasing of said James

C. Marshall, Trustee, as aforesaid, or in case of his decease, of the said

Jane B, Wight, or her executors or administrators, all and every interest
which he, she or they may acquire, under or by virtue of this agreement,

at such price and terms as any other person or persons shall agree or bind




himself or themselves to give or pay for the same, [provided he, or in
case of his decease, she, or”her,"executors ov administrators shall elect
to sell the same, and any sale of such interest, without first offering the
same to said Ogden and Robbins, or their executors or administrators | at
the like price, and on the like terms as those for which the same shall be
sold to another person or persons, shall be declared void, and said Ogden
and Robbins, or their executors or administrators, shall, at their election,
be declared the purchasers of the same, upon paying to said Marshall,
Trustee, as aforesaid, or in case of his decease, to said Jane E. Wight, or
her executors and administrators, the price for which said premises shall

be sold, or complying with the terms and condition of such sale or sales.

The said O sden and Robbins, and the survivor of them, and in case of
decease of both of them, their executors, administrators, or the executors
or administrators of either of them, shall have the right and power, in
case said Ogden and Jones, and the survivor of them, shall cease to act
as the agents of the aforesaid lands and lots, and they shall be succeeded
in business by another party or firm, to take away and remove said
agency and business from such successor, and give and commit the same
to such person or persons as shall be appointed by the Judge of any
Court of Chancery, held in said county of Cook, to act in the premises as
the agent for, and to have the management of said property in as full a
manner as said successor or successors might do by virtue hereof, and
successively to transfer such agency and management from time to time,
as they may see fit, in the like manner and with the like authority.
Notice of the application tosuch judge for such appointment, shall begiven
personally to the parties hereto, or published insome newspaper published
in the City of Chicago, for sixty days immediately preceding each appli-
cation ; but the power of such successor may be suspended without such
notice, by either of said Ogden and Robbins, or either of their executors
or administrators, by filing notice of such suspension in the Recorder’s

Oftice of said Cook County aforesaid.

In witness whereof, the said Ogden and Robbins have hercunto set

their hands and seals, the day and year first above written.
W. B. OGDEN, L. 8.
ALLEN ROBBINS, [L.S.]
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We hereby aceept and agree to and approve of the terms, conditions

and provisions in the above instrument contained.

Witness our hands and seals this thirty-first day of May, A. D., 1847.
JAMES C. MARSHALL, [L.S.]
JANE E. WIGIIT. [L. S.]

Acknowledged by Wm. B. Ogden, Allen Robbins, and James C.
Mavshall, May 31st, 1847, and by Jane E. Wight, June 28th, 1847, and

recorded in the Recorder’s Office of Cook County, July 9th, 1847.

That at the making of said agreement. the firm of Ogden and Jones
therein mentioned, consisted of William B. Ogden and William E. Jones;
and afterwards, to-wit, on the first of July, 1850, they associated with
them Mahlon D. Ogden, one of the complainants, and one Edwin H.
Sheldon, and thereafter transacted business under the name of Ogden,
Jones & Co. That on the 9th of March, 1851, the said Jones deceased,
leaving the said Wm. B. Ogden as the survivor of the said Ogden and
Jones. That the said Wm. B. and Mahlon D. Ogden and Sheldon con-
tinued the business, after said Jones’ decease, as partners under the
name of Ogden, Jones & Co., as the successors of said Ogden and Jones,
up to the 1st of January, 1853, when they associated with themselves one
Edwin R. La Bar, and continued the transaction of said business under
the name of Ogden, Jones & Co. That said La Bar deceased on the 2d
of January, 1854, and said business was continued by Wm. B. and Mahlon
D. Ogden and Sheldon, under the name of Ogden, Jones & Co., until the
1st of November, 1855, when one Stanley II. Fleetwood was admitted
into the firm, and since then they have transacted business under the name
of Ogden, Fleetwood & Co. That said firm of Ogden, Jones & Co.,
consisting of its different members, at different times, were the successors
in business of the firm of Ogden and Jones, and that Ogden, Fleetwood
& Co. have been since the 1st of November, 1855, and are now the suc-

cessors of said Ogden & Jones.
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That on the first of June, 1852, the said Wm. B. Ogden, the survi-
vor of said Ogden and Jones, and acting as such survivor, and for said
Ogden, Jones & Co., the successors in business of said Ogden and Jones,
tor himself and the other parties to the agreement above set forth, entered
into a verbal agreement with John Bradley and A. Hyatt Smith, which
was, on the 10th of November, 1852, reduced to writing, and is as follows,

to wit :

“ Whereas Allen Robbins of New York, and Wm. B. Ogden of
Chicago, in the State of Illinois, in and by their certain Indenture and
instrument of Writing, dated 31st day of May, A. D. 1847, and duly
recorded in Cook County, in the State of Illinois, on the ninth day of
July, 1847, in Book 24 of Dceds, on pages 37, 38, 39, 40 and 41, did
among otber things for a consideration therein expressed, contract, consent
and agree that Ogden and Jones [a firm composed of the said Wm. B.
Ogden and Wm. E. Jones,] their survivors and successors in business shall
proceed to make sales of, or lease or otherwise dispose of the lands and
premises described in saild Indenture, in part or in whole, when, where,
and as they shall in their discretion think and deem to be most advanta-
geous and conducive to the best interests of said property, and most bene-
ficial to the results to be realized from the same. And whereas, James C.
Marshall of Erie, Pennsylvania, Trustee of Jane E, Wight and named in
said Indenture, did in writing assent to the same. And whereas, William
E. Joues, of the said firm of Ogden and Jones, has since the making of
said Indenture died, leaving surviving the said Wm. B, Ogden, the other

member of said firm of Ogden and Joues, named in said Indenture.

And whereas, the said Wm. B. Ogden, survivor as aforesaid, acting
for himself, for the said Allen Robbins, and for said James C. Marshall,
Trustee of the said Jane E. Wight, parties named in said Indenture, and
having an interest in said premises, or the proceeds thereof, under and by
virtue of the provisions in said Indenture contained, has as party of the
first part agreed, to sell and dispose of all the Innds and premises herein-
after described, being part and parcel of said lands and premises in said
TIndenture mentioned, and specified, to John Bradley of Burlington, Chit-
tenden Connty, Vermont, and A. Hyatt Smith of Janesville, Rock County,

Wisconsin, party of the sccond part, and their heirs on the terms and con-

ditions hereinafter mentioned.
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Now, therefore, this contract made between the said party of the first
part, before named and deseribed, and the said Bradley and Smith, party
of the second part, Witnesscth, that the said party of the first ﬁart have
sold and disposed of to the said party of the second part, and to their heirs
forever all and every, the lands and premises hereinafter specified, namely :

(Here follows a deseription of the lands in controversy.)

And the said John Bradley and A. Iyatt Smith, parties of the second
part, hereto agree to pay to the said party of the first part hereto, at the
office of Ogden, Jones & Co., in Chicago, for the lots, blocks, lands and
premises hereinbefore named and deseribed, the full sum of one hundred
thousand dollars, in manner following, to-wit: Twenty-five thousand dol-
lars in cash on the cxecution of these presents, with interest from the 1st
of September, 1852; twenty-five thousand dollars on the first day of
September, 1853 ; twenty-five thousand dollars on the first day of Septem-
ber, 1854 ; and twenty-five thousand dollars on the first day of September,
1855, together with six per cent. annual interest from the first day of
September, 1852, to be paid annually on the first day of September, in
cach year, hereafter, on the whole sum from time to time remaining
unpaid.

And also agree that they will well and faithfully, in due season, pay,
or cause to be paid, all ordinary taxes, assessed for revenue purposes,upon
said premises, or any part thercof, subsequent to the year 1851 ; and also
all other assessments which now or may be hereaftcr charged or assessed
upon or against said premises, or any part thereof. But, in case the said
parties of the second part fail to pay any or all such taxes or assessments
upon said premises or appurtenances, or any part thereof, whenever and
as soon as the same shall become due or payable, and the party of the
first part shall pay from time to time, or at any time, any or all such taxes
or assessments, or cause the same to be paid, the amount of any and all
such payments so made by the party of the first part, shall immediatcly,
thereupon become an additional consideration and payment to be made
by the party of the second part hereto, for the premises herein agreed to

be conveyed.

And upon the faithful performance by the said second party hereto,

of their undertakings in their behalf;, and upon the payment, by them, of
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the principal and interest of the sum above mentioned, and in the manner
and at the times specified, then under and by virtue hereof, and in accord-
ance with the provisions, powers and intent of the above named indenture
and agrecment, dated 31st of May, 1847, and first hereinbefore referred
to, and upon which this contract and agreement of sale and purchase is
based, they, the said second party hereto, shall be entitled to, and shall
thereupon and thereafter, when demanded by them, receive from said
first party hereto, a deed or conveyance in law of all said lots, lands and
premises hereinbefore named, the same to be duly executed and acknowl-
edged and delivered to them, the said second parties hereto, their heirs,
or assigns, and to couvey to them, the said second parties hereto, their
heirs or assigns, all their, the said first parties hereto, right, title and
interest of in and to the above described premises, with their appurte-
nances: And it is further mutually agreed between the parties hereto,
that the second party hereto (the first cash payment of Twenty-Five
Thousand Dollars, to be made Lereou, first being punctually paid on exe-
cution of these presents,) may at any time hereafter, at their election,
demand a deed for said premises, to which they shall be entitled, on
thirty days written notice being given, they duly executing to the said
first part hereto, in return a proper Bond and Mortgage upon all of said
premises ; such Bond and Mortgage to contain a provision, that in case

said second party shall fail or neglect to pay any payment of principal or

interest, or any part of such payment of principal or interest, when and

as the same becomes due, then and thereupon the whole of said principal
moneys and interest, named in said Bond and Mortgage, shall forthwith
become due and payable, and suit, or foreclosure, or both, or other legal
procedure, may be had for the collection thereof, the same as if so ex-
pressed in said Bond and Mortgage, in the first place, anything therein
or herein contained, to the contrary notwithstanding, and so in case of
failure, on the part of the said second party hereto to meet and make the
payments of principal or interest, or any part thereof, when and as the
same respectively fall dues it is in like manner agreed, that the whole
amount of principal and interest then due, owing, acerued or remaining
unpaid hereon, shall thereupon become due and payable, and subject to
suit, foreclosure or other legal proceedings, as provided in a case of a
Bond, and Mortgage, as above named, anything hereinbefore contained

to the contrary notwithstanding.
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It is understood, that the Deed to be made, pursuant to this agree-
ment, to the party of the second part, their heirs, shall include all the
right, title and interest of said Ogden and Robbins, and all other parties
named in said Indenture, of the 31st day of May, 1847, hereinbefore
named, to the property and every part thereof, hereinbefore described, and
contracted to be conveyed to the said party of the second part.

In Witness whereof, the said William B. Ogden, acting for himself]
Allen Robbins and James C. Marshall, Trustee, and the said party of the
sacond part, have hereunto set their hands and seals this Tenth day of
November, A. D. 1852.

WM. B. OGDEN, [L. 8]
JOHN BRADLEY, [L.S.]
A. HYATT SMITH, [L.S.]

Signed, sealed and delivered

in presence of (e o o pCiale mp g B
5. H. FLEETWOOD.

That in making said contract, the said Wm. B. Ogden acted with the
full knowledge and approbation of said Mahlon D. Ogden and Edwin H.
Sheldon, his copartners, and that he intended to exercise all the power
and authority, vested in him individually, or in said firm of Ogden, Jones
& Co., and to vest in said Bradley and Smith a complete equitable title
to said land upon the performance by them of their part of said contract,
which was so understood by them, and by said firm of Ogden, Jones &

Co., at that time,

That on the 13th of March, 1855, said Bradley and Swith executed the

following instrument, in writing, to wit :

W hereas, we, John Bradley, of Burlington, Chittenden county, Ver-
mont, and A. Hyatt Smith, of Janesville, Rock County, Wisconsin,
did purchase of Wm. B, Ogden of Chicago, Cook county, Illinois, acting
for himself, Allen Robbins and James C. Marshall, Trustee, as by a cer-

tain contract therefor, executed by us and the said Ogden, bearing date
the tenth day of November, A. D., 1852, for and in consideration of the
sum of one hundred thousand dollars, payable one quarter cash, on the ex-

ccution of said contract, and the balance in three equal annual payments
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ccution of said contract, and the balance in three equal annual payments
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thereafter, with six per cent. annual interast, all the property named and de-
seribed in said contract and situate in the City of Chicago, County of Cook
and State of Illinois, as by reference to said contract, executed by us and
the said William B. Ogden, acting for himself, Allen Robbins and James
C. Marshall, Trustee, will more fully and in detail appear.

Now we, the said John Bradley, and A. Hyatt Smith, do hereby de-
clare that said purchase was made by us for the sole benefit, account,
and use of parties to and shareholders in the Chicago Land Company, so
called, and that all payments which have been made on said contract on
account of said purchase and property have been made by the members
and parties in interest in said Chicago Land Company Association, as

the same became due, and for their own benefit and account.

And we hereby further declare, that we purchased said property un-
der said contract, a3 therein described, for the sole use and benefit of the
said Chicago Land Company, and the shareholders and parties in interest
therein, and that the property in said contract described, was contracted
for by us for and on account and on behalf of the said Company, and sub-
ject to their order, direction, disposal and control, insuch manner and way
as they may elect, subject, nevertheless, to the payment by them of the

balance of the purchase money, and interest still remaining due and un-

paid on said contract.

In witness whereof, we, the said John Bradley and A. Hyatt Smith,

have hereunto set our hands and seals the thirteenth day of March, A. D

1855.

JOHN BRADLEY, { SBAT §

A. HYATT SMITH.” % SEAT, }

That on the 2d of May, 1853, Robert J. Walker, Eli Chittenden, A.
Hyatt Smith, Charles Butler, William Sloan, John Bradley, Jacob P.
Eastman, John P. Chapin, Edwin F. Johnson, Albert A. Bliss, William B.
ITotchkiss, Walter S. Gurnee, and Daniel 8, Miller, associated under the
name and style of the Chicago Land Company, and entered into written

articles of association between themselves, as shareholders, and said Wm.
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B. Ogden, Ma’ilon D. Ogden and Edwin R. La Bar, as trustees, wherein

among other things, it was recited that

Whereas, the subscribers to said articles, had theretofore plﬁ'chascd
certain tracts of land in the city of Chicago, and vicinity, more particularly
described in said articles ; and whereas only a portion of the purchase
money, had been paid on said several tracts of land, and there were consid-
3 able sums remaining to be paid, as the same should fall due, which said
purchases had been made in the name of some one or more of the subseri-
bers thereto, for the benefit of all, with the understanding that all of the
property should for management and disposition be vested in trustees as
therein named, for the benefit of all the paities in interest, and their as-
signs ; and whereas the parties to said presents, of the second part, had
agreed to take and execute such tiust upon the terms and conditions
thereinafter named, therefore it was thereby agreed and declared that

The name and style of the association shall be the Chicago Land
Company, and its purposes and objects should be the management, ‘im-
provement, developement, lease, sale or other disposition of the lands ac-
quired for the benefit of the members of said association, situate in the
city of Chicago, in the State of Illinois, or in the vicinity of said city, and
especially all the lands thereinafter described, and the said YWm. B. Ogden
Mahlon D. Ogden, and Edwin R. La Bar, all of Chicago, parties of the
second part, were thercby created trustees for the purpose of carrying into

effect said articles, and that

The title of all property owned or held, or to be owned or held for
the benefit of said association, should be held by the trustees in their indi-
vidual names, in fee simple, as joint tenants, and not as tenants in com-
mon, to them and to their assigns, and to the survivors and survivor of

them, and to his heirs and assigns.

That each of the shareholders and their assigus, should pay to the
trustees, his due proportion of all future payments, due and owing upon
and all the expenses incurred on account of the lands purchased, or which
might thereafter be purchased, for account of said association, when and
as the same sheuld be called fov by said trustees, the survivors or survi-

vor of them, for the purpose of discharging such further payments and

expenscs, until the title to all of said premises should be perfected in said

trustees, their survivors or survivor or successor, free and clear of all lia-
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bilities, liens, or incumbrances; and that it should be the duty of said
trustees to see that all such payments were duly and promptly made out
of the funds, so to be furnished and provided, in ample time by the share-
holders of said association or their assigns.

That the premises proposed to be conveyed to said trustees were
among other premises, certain lots andlands contracted for by William
Sloan and others, for account of said association, a particular description
ot which was not then at hand, but by reference to said contracts, would
more fully appear, which provision refers among other things, to the con-
tract hereinbefure set forth, Letween the said William B, Ogden and John

Bradley, and A. Hyatt Smith,

And that the title in fee simple, to all of which property, lots and
lands, should be duly conveyed to and vested in said trustees, as soon as
the same could be conveniently done, and it was in and by said articles
of association further provided, that either of said trustees might resign,
and discharge himsclf of his trast, by an instrument in writing, under
seal, on executing such conveyances to his co-trustees or successor, as
might be necessary to invest his co-trustees with all his interests and
powers.

That the said Edwin R. La Bar afterwards, on,.about 2d of January,
1854, deceased; and that said Wm. B. Ogden on the 19th of March, 1856,
by at instrument under his hand and seal, resigned his said office of trus-
tee, and on the 19th of March, 1856, by his deed of that date, conveyed
to the said Mahlon D. Ogden, all the right, title and interest in and to
any lands or property, held by him, as such trustee, and that, Mahlon D.
Ogden is now the sole surviving and remaining trustee of said associa-
tion. That the capital stock, and interest of the shareholders were by the
said articles of association, divided into 18,000 shares, of $100 each,
with power to said Trustees, to increase the number of said shares as
might from time to time be necessary, and that the number of said shares
was afterwards. on the 15th of July, 1853, increased to 19,700 shares,
which is now the number of shares in said association.

That in, and by said articles of association, it was further provided,
that the shareholders for every $25 therctofore paid, by each in pavt pay-
ment for the lands of said association, and for every $25 which should be

thereafler paid. should each be entitled to a certifieate for a full paid shave
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of $100, and that said Trustee should deliver to cach member a certificace
of the number of shares held by him, and upon which the amount due
had been paid in full, which shares or certificates thercof, might be trans-
ferred from time to time by the holder thereof, or his personal representa-
tive by endorsement under hand and seal, and giving notice of such
transfer to said Trustees, with a proviso, that the assignee of such share
or shares should become a party to said articles of association, by sub-
seribing his name, and aflixing his seal thereto.

That certificates for 18,400 full paid shares have been issued, by said
Trustees, to the shareholders, that many of said certificates have been
assigned and surrendered, and new ones issued, in lieu thereof, and such
new certificates have been assigned, and surrendered, and new ones
issued in lieu thereof, and so on toties quoties, until the shareholders are
now in number, upwards of sixty persons.

That the shareholders of said association are now so numerous, that
it would be impracticable, to make them parties hereto by name, and that
by reason of the negotiable or assignable character of said certificates,
and the almost constant change in the ownership thereof, it would be im-
practicable, to conduct a suit with such sharcholders parties thereto by
name, and that such a suit would be a serious embarrassment to the share-

holders by its interference with the assignment and transfer of their re-
spective shares.

That in and by said articles, it is further provided that there shall be
an executive committee of said association, to be appointed by a majority
of the shareholders, who, in conjunction with said trustees, the survivors
or successors of them, should have the entire immediate management and
control of the affairs of said association, subject to the general direction
of the shareholders therein, and that Charles Butler, John P. Chapin and
Walter S. Gurnee, are now the executive committee of said association,
duly appointed, and acting as such, and are also shareholders in said asso.
ciation, and as such, have certificates for full paid shares therein, repre.

senting in the whole, 2,411 shares.

That the suid John Bradley and A. Hyatt Smith, on the 6th day of

April, 1855, by their deed of that date, assigned, transferred and set over,

unto Mahlon D. Ogden, as such trustee, his heirs and assigns, forever, all

their right, title and interest in, and to all the lands described in the said
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contract between William I3, Ogden, and John Bradley and A. Hyatt
Smith, together with all rights which they might have under or by virtue
of said contract.

That said John Bradley and A. Hyatt Smith, on the exccution of
said contract between themselves and said William B. Ogden, to-wit : on
the 10th day of November, A, D. 1852, paid to the said William B. Ogden
the full sum of $25,000, being the first payment under said contract, to-
gether with the sum of $295.83, for the interest thercon, from the 1st of
September, 1852, to the time of said payment; and that the said Ogden
endorsed upon said contract, a reeeipt of' the same.

That the remainder of the purchase money of the premises was fully
paid by the said Chicago Land Company, to the said William B. Ogden,
and to the said firm of Ogden, Jones & Co., together with the interest on
the same, at the times when the said purchase money and interest, respect-
ively became due ; and that said John Bradley, A. Hyatt Smith and the
Chicago Land Company, have, from time to time paid and discharged all
taxes and asscssments upon the premises.

That the trustees of said Chicago Land Company, under, and by vir-
tue of said contract, with said Bradley and Smith, and soon after the exe-
cution thereof, entered into possession of' said premises, and have ever
sinee remained in possession,

That on the 20th of March, 1856, for the purpose of vesting the legal
title to the undivided one-half of the premises mentioned in said last men-
tioned contract, which remained in the said William B. Ogden, in the said
Mahlon D. Ogden, as trustee of the Chicago Land Company, the said
William B. Ogden, by his deed of that date, conveyed and confirmed unto
the said Mahlon D. Ogden, his heirs and assigns forever, the undivided
one half of the said premises, described in said Jast mentioned contract.

That herctofore, to-wit, on the day of A.D.
1856, James C. Marshall and Jaune E. Wight, by her deed of that date, re-
leased, remised, and forever quit claimed unto Muhlon D. Ogden, his
lieirs and assigns forever, all right, title, claim or demand, which she might
have in or to said premises, or any part thereof.

That Mahlon D, Ogden has applied to said Robbins to execute a deed
(o pass the legal title remaining in him to the undivided half of said prem-

ises, but that said Robbins refuses, and at times pretend that said William
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B. Ogden had no power under the agreement of the 31st of May, 1847, to
make said contract with said Bradley and Smith, and at other times that
before the execution of said contract he had revoked the power of said
Ogden under said agreement.

Charges, that said Ogden had full power to make said contract, that
said power was irrevocable, that said Robbins was fully aware of the terms
and conditions of said contract while it was in negotiation and that he ap-
proved of them, that said power was not revoked, or if it was, neither said
Bradley nor Smith, nor the shareholders of the Chicago Land Co., had any
notice thereof, and that his omission to notify them ot said revocation,
knowing that they were about to enter into said contract, is such a fraud
as will deprive him of all advantage which might otherwise be taken by
reason of such revocation.

Prays for the usual process against Allen Robbins requiring him to
appear and answer said bill, but not under oath, and that he be decreed
to execute and deliver to Mahlon D. Ogden a deed of conveyance of the
legal title to an undivided half of said premises, and of all his right, title,
and interest therein, and for such other and further relief, &c,

Axexpep ANswer of Allen Robbins filed April 11th, 1859.

Admits the joint tenancy of said Ogden and Robbins, of the lands de-
scribed in said Dbill, that said Jane E. Wight was entitled to dower and
that said Ogden and Robbins executed the agreement of the 31st of May,
1847.

Admits the several changes in the firm and successorship to the firm
of Ogden and Jones as in said bill set forth.

Denies that Wm. B, Ogden did on the 1st of June, or at any time
prior to the 10th of November, 1852, enter into a verbal agreement with
Bradley and Smith, for the sale of said premises, but admits the execution
of the written agreement of the 10th of November, 1852.

Alleges, that defendant has no knowledge of the exccution of the de-
claration of trust by Bradley and Smith, dated the 13th of March, 1855,
denies that said company was ever incorporated, or that it was known or

recognised by any law whatever, public or private.
Insists, that the said instrument ot March 13th, 1855, is illegal

and void beceause
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1st. Ifitis to be treated as a grant, bargain and sale, or any other
instrument, deriving its effect from the statute of uses, it is void for want

of a pecuniary consideration to support it.

2d. Tt is void for want of a grantee capable of taking the property
described.

Denies, that Wm. B. Ogden had under the agrecement in said Bill set
forth, full pdwer to enter into the said agreement with Bradley and Smith ;
or that the power conferred upon said Ogden and Jones, their survivor
and successors, was irrevocable; or that defendant was aware of said
agreement, when it was in negotiation, or that he assented to the making
of it ; or that the shareholders in said Chieago Land Company, had no no-
tice of the revocation, of the powers committed to Ogden and Jones, their

survivor and successors, de.

Onthe contrary, defendant avers that after the execution of the agree-
ment of the 31st of May, 1847, said Ogden and Joues accepted of the
trasts ; that they and the firm of Ogden, Jones & Co., who succeeded said
Ogden and Jones in business, from time to time, between the date
thoreof and the first of September, 1852, made several sales of small
parcels of said estate, and incurred some expenses, and became entitled to
some commissions ; but the precise state ot the aceount, defendant cannot
specify ; that on the Ist day of September 1852, the unsold portions of
said estate wore of the value of $250,000, and are now of the value of
$600,000, and will continue to increase largely for several years; that said
property abuts upon each bank of' the North Branch of the Chicago river;
that said river is navigable up to the extreme northern boundary of said
property, and is valuable on account of its docking and wharfing privileges;
that the Chicago, St. Paul and Fond du Lac Rail Road on the 1st of Scp-
tember, 1852, was and now is located over that portion of the property

described as Wight's addition to Chicago, laid out on the West side of

said North Branch of Chicago river.

Defendant further represents that the true intent and meaning of the
trust aforesaid, was to improve thie property, and sell such portions there-
of, as should be necessary to pay for improvements, and discharge the
taxes, costs, and other reasonable charges, which might be incurred in
the management of the property, to reimburse to Ogden and Robbivs, the

monics by them expended in the purchase of the property, and in extin.




20

guishing such licns and incumbrances as existed upon it, and also to raise
money to satisfy and discharge the dower claim of the said Jane IE. Wight;
that for these objects said property was placed under the supervision and
management of said Ogden and Jones and the survivor of them and their
successors in business, subject, nevertheless, to the general directions of
said Ogden and Robbins; that by the terms of said agreement it became
the duty of said trustees

lst. To improve, manage, and disencumber the whole, and dispose
of such portions of said property as should be necessary to accomplish the
purposes of said trust, with care and faithfulness, to the common interests

of the parties to said agreemnent.

ond. To render fiir, just, and accurate accounts, touching the exe-
cution of their said trust.

3rd. To promptly pay over the procecds of said property to the per-
sons entitled thereto, under said agreement.

4th. To pay interest on such balances as they might neglect to pay
over.

5th. To make no other or greater sales of said property than should

be sufficient to accomplish the object of said trust.

6th. To make partition of said property according to said agreement.

Defendant further represents, that the said Ogden and Jones, and
their successors made improvements upon said property contrary to de-
fendant’s directions, and were wasteful and extravagant in their manage-
ment; and in view of these abuses of the trust, defendant in the exer-
cise of the reserved power, contained in said agreement, detcrmined to
put an end to said trast, procure a division of said property, and take his
share under his own control. when the time contemplated by said agree-
ment arvived.

That pursuant to this determination, on the 4th of March, 1848, de-
fendant wrote a letter to Ogden and Jones, which was received by them,

containing the following : “T, therefore, give you notice, that you must

not make any further improvements on the property, without my written

assent, and in order to obtain this, you must furnish me with your pro-
posed improvements, and the estimated cost of them. T also give you

further notice, that I shall call for a division of the property as soon as
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the sales amount to sufficient to cover advances, which is, I believe, ac-
cording to the contract.” That on the 27th of August, 1852, defendant
wrote a letter to Wm. B. Ogden, which contained the following : *¢I take
this occasion to repeat the notice given you in my letter of March, 1848,
that I shall require a division of the property as soon as the sales cover
the advances, and I repeat my orders, that you must not make any far-
ther cxpenditures on the property, for improvements or otherwise, to
which you have not my written assent, nor any sales exceeding in amount
the advances, or any sale about which I am not consulted, and to which
[ do not give my assent.” And defendant further alleges that on various
occasions between the dates of said letters he notified the said Wm. B.
Ogden that he would not consent to the sale of the residue of said prop-
erty, except so much as might be necessary to satisfy the trust contained
in said agreement. Defendant further represents that notwithstanding
these repeated notices, the said Ogden, intending to defraud defendant in
the premises, commenced negotiating for the sale of the whole of said
property, and pretends that he did, on the 1st of June, 1852, bargain and
sell the whole of it to Bradley and Smith for $100,000. That said Brad-
ley and Smith were then, and still are, both insolvent ; and that said pre-
tended purchase was made for the benefit of the Chicago Land Company.
That said Wm. B. Ogden is either a stockholder in said Company, or that
there was a secret understanding betweenhim and said Company, thatthe
profits of this speculation were to be divided between them. That theve
was an understanding that all the property purchased for said Company,
including this, should, for management and disposition, be placed in the
hands of said Wm. B. and Mahlon D. Ogden and Edwin R. La Bar (who
on the 1st of January, 1853, was admitted into the firm of Ogden, Jones
& Co.,) as trustees for the parties in interest; and that said lands, ever
since the pretended sale to Bradley and Smith have been under the con-
trol of the said Ogden, Jones & Co., and their successors, with power
from said Company to scll the same on commission.

Defendant charges that said sale did not take place on the 1st of June,
but on the 13th of November, 1852 that he has never ratified the same,
but repudiated it as soon as he was notified. That said Wm. B. Ogden
was 80 anxious to make said sale in defiance of defendant’s directions,
that he consulted with several lawyers, as to his power to sell and compel

defendant to join in a conveyance, and reccived advice adverse to his




wishes, but persisted, notwithstanding, in making the sale. That the
property was worth $250,000, and the consideration received was so
arossly inadequate as to indicate a frandulent breach of trust on the part
of Ogden. That all the charges upon said property remaining due and
unpaid at the time of said sale did not exceed $12,000, and the sale of the
whole property to pay said balance was a breach of trust ; that said sale
wag illegal and void, contrary to equity and good conscience, and ought

to be set aside.

Defendant further says, that the contract of sale set forth in said bill,
does not purport to be the deed of defendant, nor is it executed in his
name, or sealed with his seal, and it cannot operate, either in law or

equity, to bind him or affect his interest in the premises.

Defendant further says that by the agreement of May 81st, 1847, the
power to manage and make sales of said property for the purposes there-
in expressed was conterred upon Ogden and Jones and their survivor and
successors in business at Chicago, subject to the general directions of Wm.
B. Ogden and defendant ; that upon the organization of the new firm of
Ogden, Jones & Co., July 1st, 1850, all the trusts, power and authority,
which had before been held and exercised by Ogden and Jones, passed to
and became lodged in Ogden, Jones & Co., and after the death of Mr.
Jonas, March 9th, 1851, the same devolved upon the surviving members
of said firm, to wit: Wm. B, Ogden, M.D. Ogden and Edwin H. Sheldon
who continued business as the successors of the previous firms. That on
the 1st of July, 1850, the new firm of Ogden, Jones & Co., did in fact as-
sume the management of said estate, kept all the accounts, received all
the payments, made all the disbursements, and transacted all the business
. relating thereto ; and after the death of Mr. Jones, the surviving members
of said firm, retained said business and continued to manage said prop-
erty.

Defendant insists that by the express terms of the said agreement,
and according to the intention of the parties manifested by the acts and
conduet of all concerned, the co-operation and act of all the successors in
business of the said Ogden and Jones were essential to the validity of any

contract for the sale of any portion of said land, made after the Tst of

July, 1850 ; that it was not competent for the said Wm. B. Ogden to sell

said lands, or any portion of them, after the decease of said Jones without
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the personal co operation and act of his said co-partners, Mahlon D. Og-
den and E. IL Sheldon, and that, therefore, the pretended sale to Bradley

79 and Smith was, so far as defendant is concerned, unauthorized and void;
and defendant claims the same benefitof this detence as if he had demurred
to said bill,

Defendant further answering denies that said Ogden, in making said
contract, acted with the full knowiedge and advice of his said co-partners,
but whether he did, or did not, defendant insists that said contract is in-
valid.

Defendant further says that the amount of money which was a charge
upon said land, at the time of said sale, was uncertain, but defendant be-

80 lieves and avers that he had advanced and paid his full proportion, but if
there should be any balance due from him, he offers to deposit, under the

divection of the Court, such sum as will suffice to pay such balance.

For the reasons and under the circumstances aforesaid, defendant in-
sists that complainants are not entitled to relief, and prays to be hence

dismissed, &c.

81 Replication filed April 11th, 1859.

82 Motion filed by complainants April 11th, 1859, to suppress all the in-
terrogatories and answers thereto in the depositions on file, which were

objected to at the time they were taken.

Motion filed by defendant April 11th, 1859, to suppress the deposi-
tions of John Bradley, Wm, B, Ogden, George Stecle, Edwin H. Sheldon,
and all the interrogatories and answers in the depositions on file, which

were objected to when they were taken.

CO)IPLA!NANTS’ PROOFS.

83 Smpurnamion admitting the execution and delivery of the following in-
straments set forth in the bill of complaint, to wit:
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1. Agreement of May 31st, 1817, between Wm. B. Ogden and Alien

Robbins and James C. Marshall; and Jane E. Wight.

2, Contract of sale of. November 10th, 1852, between Wm, B. Og-
den, and Bradley and Smith.

3. Declaration of trust by Bradley and Smith March 13th, 1855.

StpuraTion admitting, that, on the 2d of May, 1853, Robert J.
Walker and others, associated themselves together for the purposes and in
the manner set forth in the printed articles of association hercto attached,

which are to be admitted as evidence without further proof.

That the shares of said association were increased as in said bill
alleged, and that the number of shares was 19,700 at the filing of said

bill, and that they represented the entire interest of the parties thereto.

That certificates for 18,400 full paid shares had been issued to the
shareholders ; that many of said certificates have been assigned and
surrendered, and new ones issued, &c., until the shareholders were up-

wards of 60, as in said bill alleged.

That Charles Butler, John P. Chapin, and Walter S. Gurnee were the
executive committee of said association, and held the number of shares as

alleged in said bill.

That the purchase money of said premises has been paid, and that
Bradley and Smith and the Chicago Land Company bave paid all taxes

and assessments as in said bill alleged.

That the trustees of said Company entered into, and have remained

in possession under said contract as alleged in the bill.

That a deed in due form was presented to said Robbins for execu-

tion, and that he refused to execute the same as alleged in the bill.

That no portion of the purchase money received from said Bradley
and Swith, or said Chicago Land Company, has been received by said

Tobbins, and that he has always declived to receive the same.
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PRINTED ARTICLES OF ASSOCIATION OF THE CHICAGO LAND COMPANY.

These articles are preceded by a statement of purchases for account
of the company, showing the total cost of all the lands to be $21'7,800°
Total minimum valuation, as affixed by the trustees and approved by the

executive committee, on the first of June, 1855, about $1,300,000.

Then follows the Indenture and Articles of Agreement and Associa-
tion, made this second day of May, 1853, by and between Robert J.
Walker, Eli Chittenden, A. Hyatt Smith, Charles Buatler, William Sloan,
John Bradley, Jacob P. Eastman, John P. Chapin, Edwin F. Johnson,
A]bmt A, Bhs& and Wm. B. Hotchkiss, as sharcholders, and William B.

a" ar D Tt'en 4 . 2 1 <
()w enand Edwin R. La Bar, all of Chicago, in the State of Illinois, as

trustees.

Wihereas, the subscribers to these articles have purchased certain
lands in Chicago and vicinity, more particularly described in these arti-
cles; and whereas, a portion of the purchase money has only been paid,
and considerable sums remain to be paid as the same shall fall due by the
terms of the purchase in each case, which said purchases have been made
in the name of some oneor more of the subscribers hereto, for the benefit
of all, with the understanding that all the property should for manage-
ment and disposition be vested in trustees as herein named, for the
benefit of all paities in interest and their assigns ; and whereas, the par-
ties to these presents of the second part have agreed to take and exccute
such trust upon the terms and conditions hereinafier named, therefore it

is hereby agreed and declared as follows:

Articte 1. The name of the association shall be the ¢ Chicago

Land Company,” and its objects the management, development, sale, or

other disposition of' the lands acquired for the benefit of the members of
and Wm. B. Ogden, Mallon D. Ogden and Edwin R. La

this association,
Bar are hereby created trustees.

Arricte 2. The title of all property owned or held, or to be owned
or held for the benefit of the Company, shall be held by the trustees in

fee simple as joint tenants, and not as tenants in common, and to the sur-

vivors and survivor of them, and to his heirs and assigns.
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Articte 3. The capital stock shall consists at present of $1,800,000, di-
vided into 18,000 shares of $100 each, representing the estimated value
of the land owned and to be owned for the benefit of the company, resulting
from the general increased value of real estate in Chicago, since the pur-
chase of the premises herein named, and especially from the increased value
of the lands of this company, expected to result from the location of the de-
pot of the Illinois and Wisconsin R R. thereon, and the contemplated im-
provements of this company thereon. The shares are now held as follows :

obert J. Walker, Eli Chittenden, A. Hyatt Smith, Charles Butler, W,
Sloan, John Bradley, Jacob I’. Eastman, and John P. Chapin, each 1500
‘ shares, E. . Johnson, and A. A. Bliss, each 750 shares, W. B. Hotclhkiss,
92950 shares, and W. S. Gurnee and D. S. Miller each 1125 shares.

ArticLE 4. Provides that each of the shareholders and their assigns
shall pay to the trustees his due proportion of all future'payments due upon,
and all the expenses incurred on account of the lands purchased, or which
may hereaftr be purchased, for account of said company, asthe same shall
be called for by said trustees, etc.,

ArricLe 5. Provides for the forfeiture of the shares of delinquent

shareholders.

That any further purchase of property which the trustees may here-
after purchase for the company, shall be conveyed to said trustees for the

same uses, dse., as herein provided.

That for every $25 paid by each shareholder, a certificate for a full
paid share of $100 shall be issued.

That the trustees are vested with full power to manage, improve, sell
and convey all the lands of the company, and to pay all costs, taxes, liens,
&e., to receive all moneys, notes, bonds, mortgages, d&e., arising from
sales; to cause the lands to be surveyed and laid out into blocks, streets,
publie squares, dse.

That said trustees shall keep an office in Chicago, and keep books ex-
hibiting all sales, d&e.; that they may employ assistants, and legal counsel,
and in January in each year shall make out a statement of the affairs of
the company.

That said trustees shall jointly receive 5 per cent. commission, besides

their ordinary charge for drawing papers,upon all sales made by them and
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on all rents received, and disbursements made for taxes, improvements
or otherwise, for or on account of said company, al:o one per cent. com-

mission upon all collections, de.

Provides for the resignation and removal of the trustees and th:c ap-
pointment of new trustees in certain cases.

That Robert J. Walker, John Bradley and Charles Butler shall be
the executive committee for one year and until others are appointed.

Prescribes the power and duty of the Executive Committee.

That the trustees shall keep a stock and transfer book, prescrikes the
form of stock certificates, and provides that shares may be transferred by
endorsement, provided such transfer be notified to the trustees. and the
assignee shall affix his name and seal to this indenture.

Preseribes the form of assignment and for the issuing of new certifi-
cates to the assignee.

That from the time when such transfer shali have been duly registered
the sharcholder making the same shall be released from all liability as a

member of the company in respect of the shares transferred.

That the trustecs shall establish a transfer office in New York city.
The capital stock of the company and the interest of the several share-
holders are declared to be personal property, and on the death of any
shareholder, his interest shall go to his personal representative and not to
his heirs at law.

Provides, that the tiust shall be closed in June, 1863, by a sale of
the remaining property of the company at public auction, provided that
shareholders in January or February 1863, owning three-fourths of the
shares, shall have power, by a writing under their hands and sesls, to con-
tinne the trust for such further period as they shall specify. It is, how-
ever, declared that a majority in number and value of the shareholders
may at any time prior to June, 1863, by writing, direct the trustees to sell
any part or all of the lands of the company at public auction.

Describes the premises conveyed to said trustees, &e., &e.

RestayatioN of Trusteeship by Wm. B. Ogden, dated March, 19¢h,

1856, directed to the executive committee of said Company, under his

hand and seal.
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Deep of Wm, B. Ogden to Mahlon D. Ogden, trustee, dated March
19th, 1856, releasing and quit-claiming all the right, title and interest,
vested in_him as trustee of said Company, in and to the lands and premi-

ses therein deseribed.  Acknowledged March 20th, 1856.

Deep from Wm. B. Ogden to Mahlon D. Ogden, dated March 20th,
1856. After referring to the agreement of May 31st, 1847, between Wm.
B. Ogden, Allen Robbins, Jane E. Wight and James C. Marshall, and to
the contract of November 10th, 1852, between Wm. B. Ogden and John
Bradley and A. Hyatt Smith, and reciting that the said Bradley and Smith
did on the 6th of April, 1855, assign said contract to Mablon D. Ogden,
trustee of said Company, and that said contract had been fully performed
on the part of said Bradley and Smith and  their assigns, for the purpose
of vesting the legal title to the undivided half of the premises thereinaf-

ter described, which remains in said Wiz, B. Ogden, in said Mahlon D.

26 Qgden, this deed conveys to said Mahlon D. Ogden, the undivided half

of the premises in controversy, particularly describing them. Acknowl-
edged March 20th, 1856.

Revease from Jane E. Wight to William B. Ogden, Allen Robbins,
and Ogden, Jones & Co., dated June 30th, 1855, from all claims and lia-

bilities under the agreement of May 31st, 1847. Acknowledged same

AssioymENT by John Bradley and A. Hyatt Smith to Mahlon D. Og-
den, trustee, of the contract from Wm B. Ogden to them of November
10th, 1852. Dated April 6th, 1855.

DEPOSITION OF JOHN BRADLEY, TAKEN FEB. 18, 1858.

InTERROGATORY 1. I am 58 years of age next May. Reside in

Janesville, Wis. Have been building railroads for 8 or 10 years.
Int. 2. I have know the parties to this suit 6 or 8 years.

Int. 3. I had a conversation with Wm. B. Ogden in June, 1852,

about the purchase of certain real estate.  Other parties at that time had
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the refusal of it, at a sum near $100,000. T agreed with Mr. Ogden that
in case the other parties did not take it, I would take it at $100,000 for
the Chicago Land Company. The terms of payment were one-fourth
cash, and the balance in one, two, and three years with 6 per cent interest
payable annaally. The contract was reduced to writing on or about the

10th of November in the same year.

Int. 4. The real estate referred to was all the unsold property in
Chicago, in Wight’s addition, belonging to Allen Robbins, Wm. B. Ogden
and James C. Marshall, trustee of Jane IE. Wight, and is particularly de-
seribed in a contract made by myself and A. Hyatt Smith with Wm. B.
Ogden, on the 10th or 11th of November, 1852. Smith and myself took

the contract for the Chicazo Land Co., and so expressed it to Mr. Ogden,

who fully understood it.
InT. 5. (Objected to and withdrawn.)

Ixt. 6. T hal been endeworing to get Mr. Ogden to take less than
£100,000 for the property, which he refused to do. and suggested that
Mr. Robbins was in the city and that T might see him on the subject.
called on Mr. Robbins, mentioned to him that T had been talking with Mr.
Ogden about the purchase of the property, and am not sure whether T
took a note from Mr. Ogden to Mr. Robbins or not, I offered Mr. Robbins
£25,000 for his interest, being, I think, one-third, which he declined. I
then asked him to give me the lowest price and best terms on which he
would sell his interest. He gave me as his price the third of $100,000
payable a quarter down, and the balance in 1, 2, and 3 years and interest
annually at 6 per cent. I went back to Mr. Ogden and agreed co take
the entire property at the price and upon the terms mentioned as those on
which I actually purchased.

Int. 7. Mr. Robbins put no other estimate upon the value of the

property thun that he thought it was worth, $100,000.
I got the impression both from Mr. Ogden and Mrv. Robbins, that

Mr. O. had the power to sell, and T also saw the contract in the hands of

Mr. Ogden. (Objected to.)
CROSS EXAMINATION.

Cr. Ixm. 1. I am not a member of or interested in the Chicago Land

Company.
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Cr. In7. 2. Said company is not indebted to me.

Cr. Int. 3. T am not aware that it is liable in any event or contin-
geney to pay me any debt due from other persons.

Cr. Int. 4. Itis under no contingent pecuniary liability to me of
any sort.

Cr. Ist. 5. Iwas once a stockholder in said company, and whilst such
I placed stock as collateral in various places. The last I had any interest
in T sold to Mablon D. Ogden the 9th of last Sept. This had been pledged
to the Bank of Burlington. On the 9th of Sept. T sold the residuary in-
terest in the last stock I had.

Cr. InT. 6. I think that on the back of the serip is the formof a trans-
fer, and the person transferring signs that, authorizing some person to
transfer it for them on the books of the company, or in other words it must
e transferred on the books of the company, either by himself or agent.

Cr. Int. 7. I do not know that my stock has been transferred on
the books of the company.

Ist. 8. Did you not on a previous examination state that you had

hypothecated certain of this stock in which you retained a vesiduary in-

terest.
Axs. I placed with the Bank of Burlington 150 shares as collateral
to my firm’s note. I had also transferred to my son any interest I might

have in that stock after paying that note. The transfer to my son was
about the last of May or first of June last, I didn’t caleulate there was

any value to it, and I told my son he might have what there was of it
after paying that note.

Cr. Int. 9. My previous examiuation must have been the last of
May or first of June.

Cr. InT. 10. I sold that stock to M. D. Ogden on the 9th of Sept.,
for $6,750, and interest from the first of June previous.

Cr. InT. 11. I have no knowledge that that stock has been trans-
ferred on the Books of the Company.

Cr. Inm. 12. My son assented to the sale of the stock to Ogden.

Cr. Tnt. 13. T gave my sou no consideration for his assent to it.

Cr. Tyt 14, His assent was verbal and previous to the sale.
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Cr InT. 15. I can't state the day or the hour, uor specifically the
place, when the conversation with Mr. Robbins, above referred to, took
place. It was at either the Sherman or the Matteson ITouse, in Chicago.

Cr. Int. 16. Cannot state whether anyboidy was present besides us.

Cr Inn. 17. I think Mr. Robbins was informed that I called at the
suggestion of Mr. Ogden.

141 Cr. Int. 18, 1 have no interest in the land in controversy, and never
expect to have.

Cr. It. 19. My firm had stock in the Chicago, St. Pauland Fond
du Lac R. R. Co., but it is all hypothecated,

Cr. Int. 20. If this stock should sell for more thon it is pledged for,
we should have the balance, and we have a right to pay the debts and
take the stock, but T would give the stock to any one who would pay the
debts, I consider it of no value to me.

142 Cr. Ixt. 21. I have mno knowledge of any contract with that
Railroad Company that touches this property.

Cr. Int. 22. There was a verbal agreement that the Railroad Com-
pany might take such lands of the Chicago Land Company as they should
require for depot purposes, not exceeding 40 acres, at the original cost.

Or. Int. 23. The consideration of that agreement was that the Com

pany should locate the lines of their road through the land of the Chicago

TLand Company. It was also the verbal understanding that the depot
should be placed near the Kinzie Street Bridge. The location of the de-
pot and road was thus made.
Cr. Inr. 24. I think that at the time of my conversation with Mr.
Robbins the time had not expired for which the other parties had the re-
143 fusal of the property. I gave Mr. R. to understand that if I concluded to
take it, I would notity Mr. Ogden.
Cr. Isr. 25. I did not return and inform Mr Robbins whether I
would take it. Did not consider it necessary, for I understood Mr. Ogden

had power to sell.
RE-EXAMINATION IN CHIEF.

Int. 9. I think the time given to the other parties, within which
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they might refuse the property, expired from four to six days after my
conversation with Mr. Robbins.

Int. 10. I got the impression that Mr. Ogden had power to sell
from both parties, Mr. Ogden and Mr. Robbins. T had also seen and ex-
amined the deed.

[The testimony of this witness is excepted to, on the ground of in-
terest.]

DEPOSITION OF WILLIAM B, OGDEN, TAKEN DEC. 16, 1858.

Int. 1.  On or abont the 31st of May, 1847, I and Mr. Robbins ex-
ecuted an instrument, for the purpose of adjusting the dower of Jane E.
Wight in certain lands in Chicago, Sec. 5, T. 39, N. R. 14, E.

Int. 2. The instrument referred to is the same set forth in the bill

of complaint.

Irr. 3. I made a sale of the unsold balance of the premises described
in said indenture, to John Bradley and A. Hyatt Smith, as survivor of
Ogden and Jones, about the 15th of June, 1852. Full contracts of sale
were executed about the 10th of November, 1852. Several sales of small
portions had been previously made to other parties between May, 1847,
and June 1852. (Objected to.)

Int. 4. The paper exhibited is the contract of sale with Bradley
and Smith,

Iwr. 5. I know the signatures of Bradley and Smith. The signatures
to the contract are genuine.

Int. 6. I bad conversations relative to the sale of this property,
with the defendant, at different times; first in DMr. Burch’s
Banking Office, in the back room occupied by Mr. Robbins,
where I showed him a proposition—say about June 1st, 1852, or not
long before the sale to Bradley and Smith—made by me to Mr. Ward
of Boston, for the sale of said property to him, at about $97,925, and of
which proposition Mr. Robbins took a copy. At that time I also informed
Mr. R. that Mr. Ward had the refusal at that price; also, that Mr. Bradley
and his associates were applicants for the purchase of the property, and
that T had proposed to sell it to them at $100,000, provided Mr. Ward did

not accept the proposition made him.  And I proposed to give Mr. Ward
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notice that he must deeide either to take it or not, and I afterward did
agive him such notice, and he deelined, as he said, from inability to fulfil
in time, and I then gave notice to Mr. Bradley and his associates, that
they could have the property for $100,000.  Some few days after giving
Bradley such notice—I should think not three days—I met Mr. R. in
front of the Tremont House. He asked me if T had concluded the sale
to Mr. Bradley and associates. I told him that I had not, as theyhad not
yot decided to take it, but I thought they would do so as soon as they

could make their arrangement, which would be in a few days. Ile re-

plied; that if they did not decide to take it very soon, he would not let

them have it, and he did not know but that he would take it himself at
that price. I told him L should be very olad to let him have it, it he
wanted it.  ITe declined to take it. These are all the interviews that 1
remember having had with Mr. RR. previous to the sale to Bradley and

associates,

Ixt. 7. Mr. Robbins made a proposition to sell me, or Ogden, Jones &
Co., his third interest in the unsold property named in the contract of
May 31st, 1847, for 515,000, including in snch price his one-third advances
for improvements and expenses, but exclusive of $2,362.11 or thereabout,
advanced by him on account of the Jane E. Wight interest—that is, M.
R. offered to take $17,362 11 for his entire interest, including all his inter-
est in unpaiid contracts, and all his advances, and proposed to receive
payment as follows : In cash, $5,362.11; in one year, $4,000; in two
vears, $4,0005 and in three years, 54,000, with 6 per cent, semi-annual
interest.  This proposition was made about November, 1851. My memo-
randum of it bears date Nov. 23d, 1851. This proposition was con-

sidered too high and was declined.  (Objected to.)

Iyt. 8. According to the terms of uhis bl'opoSition, his estimate of
the value of the property was $45,000, including balances unpaid on con-
tracts, which I think was from three to six or seven thousand dollars, but
I am not at all certain about the amount due on the contracts. (Ob-

jected to.)

Iy, 9. T made a memorandum of said proposition at the time, and
I now produce it just as T then made it, and hereto attach it. (Marked
¢ Exhibit A.%) - (Objected to.)




Ixt. 10. T do not recollect positively the terms ol payment in the
Ward proposition, but T think they were much easier and on longer time
than the sale to Bradley and Smith, My impression is, that they extended
from onc to six years or more, in annual payments, with 6 per cent. inter-
est. T am not certain that there was not some abatement assented to
from $97,925, in the proposed sale to Ward.

Int. 11. At the date of the sale to Bradiey and Smith, the amount
chargeable to the property for purchase money, advances, expenses, and
interest, was about $17,437.49, less about $2,299 received from previous
sales, leaving $15.138.49 which was to be first paid as provided in the
contract of May 31st, 1847,

Ixr. 12. T mean by my answer to Interrogatory 3d, that I made a
written memorandum of the proposition in June, which was accepted
about the 15th, and the agreement of sale concluded thereby, but I gave
the parties a few days to enable them to gather funds to make their first
payment, $25,000. Meanwhile, T went to New York, and failing to re-
turn, they came there and closed the arrangements by full contracts,
which, with details and particulars of sale, were there executed in dupli-
cate.

Int. 13. The whole of the purchase money stipulated in said con-
fract has been paid, with interest substantially in accordance with the
terms of the contract. The payments were all made by Bradley and
Smith, or their assigns, and were all made to the successors of Ogden
and Jones, as provided in the indenture of May 81st, 1847; and notice

was given to the detendant from time to time, of such payments, and that

his proportion of the same was held subject to his order. Jane B. Wight
or James C. Marshall, trustee, or both, were also notified and made de-
mand therefor, and have been paid, and have given receipts in full for
their proportion thereof, and have duly conveyed their proportion of the
premises to Bradley and Smith, or their assigns. (Objected to.) The

survivor and legal representatives of Ogden and Jones have also received

their portion of the proceeds of said sale in full, and deeds for their inter-
est in the premises have been duly executed t> the assignees of Bradley

and Smith. (Objected to.)




CROSS EXAMINATION,

Cr. Int. 1. I have not in my possession the memorandum of the pro-
position submitted to Bradley and Smith referred to in my answer to In-
terrogatory 12, but I have a rough memorandum of the substance of the
proposition made at that time, which does not specify the terms of pay-
ment, but intimates a modification made as to time of drawing interest,
on leaving out 8 lots, the title to which was not included in the indenture
of May 31st, 1847, and which they understood to be included in the
proposition of $100,000, and which were then estimated at about $1,400,

and the interest on the sale from the 15th of June to 1st of Sept., 1852,

amounting to $1,250. Tt was agreed to leave out the 8 lots, and make the

gale draw interest from the Ist of Sept., instead of the 15th of June, as a
set-off for them. The memorandum submitted reads, ¢ Offered Sloan and
others,” Sloan being one of the parties associated with Bradley and Smith
and interested in the sale made to them, and most of the purchases made
by him and his associates prior to, or abont the time of this, having been
wade in his name. (Memorandum attached, and marked ¢ Exhibit B.”)

Cr. Int. 2. The memorandum given to Bradley and Smith was substan-
tially the substance of the contract afterwards executed. I first proposed
giving them more time on the payments, but understanding from Bradley
and others that Mr. Robbins preferred payment ot'a quarter down, I re-
quired it ot them.

Cr- Int. 3. T don’t remember positively that any terms of payment were
expressed in said memorandum, but presume there were There might
have been two memoranda made, probably not. There might have been

a memorandum for the time proposed and might not.

Cr. Ism. 4, It was a memorandum of the proposition for the sale of the
property to them, and in pursuance of which the contract was executed
after acceptance by them. I don’t know whether my name was signed to
it or not—it was in my handwriting, I have no doubt, butit may have
been written by some other party in the office, and I have no other copy
of it than the vne just filed.

Cr. Inm. 5. T must have given them the memorandum previous to
the 15th of June. They accepted the proposition about the fifteenth

of June. Whether they did so verbally or by writing T do not
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recollect.  There was no contract signed at the time between us. They

aceepted substantially without moldifications, except that the time of pay-

ment might have been shortened, and the interest commencing Septem-
ber instead of June, in consequence of 8 lots having been left out, which
were not included in the_indenture of May 31st, 1847.

Cr. INt. 6, It is my impression that the proposition did not mention
any lot by name, but was for the unsold balance of the, so called, Wight
property. That subsequent to the indenture of May 31st, 1847, Mr. Robbins
and Ogden and Jones bought sundry lots in Wight’s addition, some of
which were nol. mentioned in said indenture, but in the list of that prop-
erty kept by Ogden & Jones were included as part of the Wight prop-
erty, so called. Such lots as were not included in that indenture, I was
not anthovized to scll. Bradley supposed they formed part of the prop-
erty and were includel in the offer made to sell, and perhaps under the
circumstances, had a tair right to think so. In order to corvect the mis-
understanding, an abatement of interest about equal to their valuation was

assented to.

Cg. Inr. 7. No memorandum of the bargain made by me with Brad-
ley and Smith was signed by the parties prior to Nov. 10th, 1852. I might
have signed 2 proposition made to them as above stated,

Cr. Int. 8.  All the notice [ ever received from Mr. Robbins up to
the time of my negotiations with Bradley and Smith, was the letter I here
submit, dated March 4th, 1848, (annexed and marked ¢ Exhibit F.”)

Or. Int. 9. I did receive a letter from Mr. Robbins, dated August
27th, 1852, soon after it was written, and submit the same, (annexed and
marked ¢ Exhibit C.”)

Cr. Int. 10. I understood at the time that Bradley and Smith pur-
chased the property for themselves and others, who were, or were to be
interested with them

Cr. Irr. 11. I know nothing of the extent ot their association, but
think I heard the names of Robert J. Walker, Mr. Eastman, Eli Chitten-
den, Mr. Page, and perhaps Mr. Chapin, and others T do not know.

Cr. Inr. 12. At the time of making this sale to Bradley and Smith,
I had no knowledge of the formation of any Company for the purpose of

buying, improving and selling this and other property in and about
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Chicago. Inthe spring of the next year, I think, a joint stock association,
called the Chicago Land Company, was formed for the purchase and sale

of property, of which the property in question formed a part.

Cr. Ixnt. 13. T believe the pamphlet shown me to be a copy of the

articles of association of said Land Company.

Cg. InT. 14. DMy understanding was that a small part only, of those
who signed said articles of association, were interested at the time of the
sale to Bradley and Smith. Many of them became subsequently inter-
ested. All that I remember to have heard spoken of at the time of the
sale, besides Bradley and Smith, were Walker, Eastman, Johnson, Cha-
pin, Chittenden and Sloan, and I have no means of knowing that they
were all interested, only from hearsay. Some of the others named in the
articles have not at any time, to my knowledge, been interested, except
as trustees.

Cr. Int. 15. The parties interested in the purchase, at the time of
the negotiation with me, did not, to my knowledged, have it in contempla-
tion to form such a company as they afterwards organized. I never

heard of it.

Cr. InT. 16. According to my recollection, the first I heard of such

a company was when Mr. Eastman, and perhaps Mr. Chittenden called
upon me in New York, in the spring of 1853, for a copy of the articles of
the American Land Company Association, of which I had long Dbeen a
member, from which they proposed to draw articles of association for
themselves and associates, and the articles they adopted are in a great de-
gree copied from the articles of the American Land Co. Associatiou.
They then solicited the house of Ogden, Jones & Co., to act as their
agents for the management and sale of all of their property in Chicago,
of which the property in question formed a part, and they requested my-
self, Mahlon D. Ogden and Edwin R. La Bar to act as trustees for the
association, to which we assented, our business being that of General
Land Agents. I don’t recollect hearing the association spoken of previ-
ous to this time.

Cr. InT.17. I have never been interested in the stock of said Company,

not a dollar dircetly or indirectly at any time. It may be, that stock may
have been assigned to me as {rustee, for the Dbenefit of the Company, but




Inever was interested in my own right, or for my own account, in any
way.

Cr. InT. 18. Ogden, Jones & Co.,and Ogden, Fleetwood & Co.,
for account of the Trustees of the Company, have made large sales of'the
property of the Company, and have received commissions therefor, but I
am not aware that they have sold for the Company any of the property
in question, except it be the right of way for the Chicago, St. Paul and
TFond du Lac Railroad Company ; but whether they received commissions
on that sale, I do not know.

Cr. Int. 19. At the time of the negotiation with Bradley and Smith
I did not expect to become thereafter an agent for the management and
sale of the property in question. There was no such understanding.
Nothing of the kind was thought of by me. The sale was unconditional,

the same as any other of the large sales made by me or my firm.

Cr. Int. 20. I am connected with Mahlon D. Ogden in business,
whem I believe now to be the sole trustee of said Company, but not so
connected as to be entitled to any commissions he may receive as such
trustee.

Cr. Ist. 21. It strikes me that when the solvency of Bradley and
Smith was doubtful, the Trustees required a deelaration of trust from
them concerning this property, to prevent their creditors from reach-
ing it.

Cr. Int. 22. I dont’t know where Mr. Robbins spent the winter of
1851-2. I saw him in Chicago, I should think about the 15th ot June,
or abont the time and previous to the sale to Bradley and Smith. He
was here, I think, when the offer was accepted by them. The purchase

money was to draw interest from the 15th of June, and my impression

was that the sale was closed on that day, but it may have been that the
proposition was made on that day, and the interest to draw from that

time, and the sale consummated a short time after.

Cr. Int. 23. I remember such a man as Mr. Valette being here and
having some negotiations with him in regard to the purchase of this prop-
erty, but doi’t remember the time when, nor for what amount.

Cr. InT. 24. The conversation I had with Mr. Robbins in front of

the Tremont House did not relate to the offer made by or to Valette. T
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had conversations with Mr. Robbins in regard to the sale to Vallette, and
might have had them in front of the Tremont House, but the conversation
in reference to the sale to Bradley and Smith, took place as previously

stated.

Cr. InT. 25. I think I made sale of a lot (a portion of this property)
to Joy, previous to the negotiation with Bradley and Smith. I think it
was made verbally, pending that negotiation, and they were to carry it
out. I don’t remember the particulars, but they were to ratity the sale.
The Jot Joy was to have was included in the sale to them, Ogden, Jones

& Co.’s books will show.

Cr. InT. 26. I don’t remember anything about the paper now shown
me, (an account of the sale to Joy.) Don’t know whomadeit. Think
it looks like Mr. La Bar’s writing, who was a clerk in the office of Ogden

Jones & Co., at that time.

Cr. Inm. 27. The paper now submitted is in the hand of Wm. P.
Fleetwood, at thattime a clerk in our office. Itis probably the correct
statement of the price and terms of a lot sold to Mr. Joy, and of the pay
ments made thereon at that time, but probably incorrect as to the sale be-
ing made for Ogden and Robbins, provided the agreement of sale to Brad-
ley and Smith was carried out. My recollection is that Mr. Joy claimed
that I had verbally agreed to sell the lot to him, before the sale of it with
the balance of the Wight property to Bradley and Smith, and that T got
Bradley and Smith after the sale to them, to agree to let Joy have it at
the price he claimed I was to sell it to him for, and that the clerk not be-
ing advised of the circumstances, made out the account of Hiram Joy with
Ogden and Jonces. Myimpression is, that the money received from Joy was
credited Bradley and Smith, and that this lot was included in the sale to

them. (Account annexed and marked ¢ Exhibit I.”)

Cr. InT. 28. I do not know whether the amount due to Mr. Robbins

on account of this sale to Joy was afterwards tendered to him.

Cr. Inr. 29. M. Bradley reported to me that he had hadinterviews
_ with Mr. Robbins in regard to the sale (to him and Smith,) and that Mr,
R. was willing to make a sale of the whole for $100,000. Whether he went

to see Mr. R. at my suggestion, or not, T don’t remember, but I think it
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was very likely. T did advise him to sce Mr. R., and, though I had the
power to sell independent of Mi. Robbins, I thought it courteous to refer
to him.

Cr. Int. 30. I have answered this (as to the charges against the
property) fully alveady in my direct examination.

Cr. Int. 31. The commissions charged by us upon the sale to Brad-
ley and Smith were precisely those provided for in the indenture of May
J1st, 1847,

Cr. Int. 32. T thivk the first time I met Mr. Robbins, after the ne-
eotiation with Bradley and Smith, was in New York, in the office where
T transacted my business, and it was after the completion of the contract

of sale, and after the first installment was paid by them thereon.

Cr. Ist. 33. DMr. Robbins at that interview objected to the sale.
(Objected to.)

Cr. Int. 34. I don’t recollect that I assigned any reason to him for

having made the contract. The interview was very short.
g Y
n
Cr. Inm. 35. T did not give him as a reason that I wanted to get my

commissions. No such thing took place.

Cr. Inr. 36. Some time after the sale was made, I heard a street
rumor th:av Mr. Robbins had objected to the sale, since the making of it,
andJ asked two or three attorneys whether there was any question as to
my obligation and authority to fulfil the sale to Bradley and Smith, and
was advised by Messrs, Judd and Wilson, who examined the matter tully,
that [ had authority. One (L.think it was Mr. McCagg) had some ques-
tion of it. The agreement of sale had been made in good faith, and I
fulfilled it.

RE-EXAMINATION IN CHIEF.

Int. 14, [ think T did make sales of the property described in the
indenture of May 31st, 1847, after March 4th, 1848, and prior to June,
1852, without advising with Mr. Robbins, and that he subsequently joined

in the execution of deeds conveying the property as svld. I don’t know

that I ever consulted Mr. Robbins in regard to any of the sales previous

to the sale to Bradley and Smith. On every first of August and February,
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Ogden and Jones, or their successors, notified him of any sales made in
the previous six months, and rendered him an account thereof) which was

all that was required by said indenture. (Objected to.)

Int. 15. The siguature to the paper now shown me is in my hand.
I have received the consideration therein expressed. (Attached, and
marked ¢ Exhibit G.”)

InT. 16. The commissions charged upon the sale to Bradley and
Smith stand to the credits of commissions still, on the books of Ogden,

Jones & Co., and have never been paid to me.

Int. 17. I have received from the Chicago Land Company a bond
of indemnity, and herewith hand itin. The signature thereto of Mahlon
D. Ogden is in his hand. (Attached, and marked ‘ Exhibit H.”

[Defendant will object to the admission of this deposition, because

the witness has an adverse interest to him in this suit.]

“ExniBIT A.”

Statement of cost, etc., of Wight property.

A. Robbins’ one-third cost, including interest, Aug. 1, 1851, $4,380. 82
Cost of improvements of his one-third, with interest to Aug.
1, 1851, and commissions, after deducting proceeds of all

sales, - - - - - - - - - - 1,914.23

£6,295.05

Yor this Robbins asks, - - - - - - - $15,000.00
And to be re-imbursed his one-half advances with interest to
Aug. 1, 1851, - - - - - - = = 2,362.11

Nov. 23, 1851, - - $17.362.11
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‘“ Exmisir B.”

Offered Sloan and others the unsold portions of’

Wight property for, - - - - B $100,000.00
To draw interest 6 per cent. from June 15, 1852.

The interest to 1st September amounted to, $1,250.00
8 lots—lots bought of J, H, Jones and Scammon,

deducted—called - - - - - - $1,400.00

“ Exmisir C.”

CIII(TA(,O August _)Ith, 1852.
' <
War. B. OGDE.N', ESQ,

Dear Sir:
I received Messrs. Ogden and Jones’ ac-
counts with the Wight estate, and find you still retain Mr, Smith a pen-
sioner on this property. Ds. 78 being charged for his services, a portion

for plans for a bridge at Halstead Street, a project on which I have not

been consulted. As it must be evident that T am not satisfied with your

management, and having lost confidence in your integrity as an agent, T
shall esteem it a favor and kindness it you will at once accede to a divis-
ion of the lots and lands at once. This course cannot be other than
pleasent to you, as you will then be free from my complaints and censure.
I take this occasion to repeat the notice given you in my letter to O. & J.
of March, 1848, that I shall require a division of the property as soon as
the sales cover the advances. And I repeat my orders, that you do not
make any further advances on the property, for improvements or sther-
wise, to which you have not my written assent, nor make any sales ex-
ceeding in amount the advances, or any sale as to which T am not con-

sulted, and to which I do not give my assent.

Messrs. Ogden and Jones have omitted to report the sale of a lot to
Mr. Joy, which you named to me. Will you see that it is sent to me.

Yours respectfully,

ALLEN RospINs,
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“ Exmmsir D.”

Articles of Association of the Chicago Land Company.

“ Exmsir E.”

HIRAM JOY, July 22, 1852, 1 a in Sec 5, 39, 14.
WITH Payable 8525, June 1, 1853,
OGDEN & ROBBINS « $500, ‘¢ 1, 1854
£ §500, ¢ 1, 1855.

Interest 6 per cent. June 1. Taxes after 1851.
1852, July 22. To contract as above, - -

1853, June 1, To interest on contract to date, -

May 27, By Cash hereon, - - - - $603.28.

1854, June 1, To interest on $1000 to date, 60.00
Deec. 1, & “ $560, due June 1,
1854, extended 6 months at 10 per cent. -
By Cash for pay’t and int., due June 1, 1854, -
1855, June 1. To interest on $500, 1 year 30.00
£ To taxes 1852-3-4 - - - 2977
178 1855, Nov. 7, To interest on $559,77, 5 3 months,
“« « « By cash hereon in full of contract,

interest and taxes. -

$1.775.46

Cash received on above contract $1,775,46, by trustees of Chicago
Land Company, one-third of which amount is paid to Allen Robbins at

his request, $591,82
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¢ Exumsir I

FEast Granby, March 4, 1848.
M=rssrs. OGDEN AND JONES,
Chicago,
lear Sirs:

I received at this place your favors
of 12th and 14th ult., with accounts relating to the Wight property. Your
account contains some charges which require explanation, which I shall
ask of your Mr ,Ogden, when in New York, and if satisfactory, will then
order a further payment made to you. You are aware that all improve-
ments must have my approval, but you have proceeded so far without con-
sulting me. It would be more satisfactory to me, and in my opinion, just
to all intertests, if the improvements to be made were let by tender for
cash payments rather than let in such small detached portions evidently
tributary to the business of your office. I notice that you charge newly
Ds. 150, for Smith’s superintendence, &e. This I think is too bad. I
supposed that you were to superintend the business yourselves; if you can-
not you should at least pay your deputies. Your commissions are cer-
tuinly sufficiently ample for that, and all the other very onerous duties you
perform. I have not the contract here to refer to, but if it allows you to
charge 10 per cent. on your advances, I must allow that I made a very
foolish arrangement, and that it is for my interest to dissolve the connex-
jon as soon as the contract permits. That you may proceed fairly and

understandingly, T give you notice that you must not make any fuither

improvements in the Wight property, without my written assent, and in

order to obtain this, you must furnish me with your proposed improve.
ments, and the estimated cost of them T likewise give you notice, that T
shall call for a division of the property as soon as the sales amount to sui-
ficent to cover the advances. This I can do, T believe, according to the
contract. I know not what Mr. Marshall may say of your account, but
it must readily occur to him, after examination, that the widow’s chance

of gain is small and remote. Col. Smith is wrong as to Chicago Avenue,

T made no agrement with any one. I did not know that Raymond was
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interested or that Lee intended making a road on the North side. M.
Lee told me he should drain his land by ditching.

Yours Respectfully,
A. Ronpixns.

“Exmmre G

Know all men, d&c., that for and in consideration of $3,000 to me in
hand paid, d&e., T have this day given, granted and assigned to said Mahlon
D. Ogden, absolutely all commissions, and all claim and demand I may
have to any commissions upon the proceeds of the sale of the interest of
Allen Robbins, in and to a certain tract of land heretofore sold by me to
A. Hyatt Smith and John Bradley, &e., d&e.

As witness my hand and seal this 16th day of December, 1858.

W. B. OGpeN. [L.s]
“Exmir LY

Whereas at a meeting of the shareholders of the Chicago Land Com-
pany. &e., held at &c., on the 27th day of April, 1857, a resolution was

oftered providing that the Trustee and Executive Committee of the said

Company execute to Wm. B. Ogden a proper legal instrument to indemnity

and save harmless the said Ogden from all damages, &e., which may arise
or acerue from the sale to said Company, or to A. Hyatt Smith and John
Bradley, for said Company, of the interest of’ Allen Robbins in that por-
tion of the property of the Company, heretofore belonging to Ogden and
- Robbins, and which was sold by Wm. B. Ogden for himself and as the at-
torney of Allen Robbins, to A. Hyatt Smith and John Bradley, for said
Company, and which said instrument ghall bind said Company to pay any
amount of damages, with the costs and expenses of all legal proceedings
which may at any time hereafter be obtained Ly said Rolbins against said
Ogden, or against Ogden, Fleetwood & Co., in & suit now pending, or in
any which may hereafter be brought against him or them, in consequence

of the sale of said Robbins’ interest by said Ogden.  And whereas it was
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resolved, that said resolution be referved to the adjourned mecting of the
shaveholders of said Company to be held on the 3d day of June next fol-
lowing. And whereas at the said adjourned meeting, held on the 3d of
June, 1857, it was resolved that the aforesaid resolution be adopted.—
Now, therefore, know all men &e., that I, Mahlon D. Ogden, sole trustee
of the said Chicago Land Company, in pursuance with the resolution, &e.,
the Executive Committee of said Co. assenting hereto, &c., and in consid-
eration of one dollar, &c., have, and by these presents do covenant and
agree to indemnify and save harmless the said Wm. B. Ogden from all
damages, costs and expenses, which may arise or accrue from the sale to
said Company, or to said Smith and Bradley for said Company, of the in-
terest of Allen Robbins in that portiou of the property of' the Company
heretofore belonging to Ogden and Robbins, and which was sold to W,
B. Ogden for himself, and as the attorney of Allen Robbins, to Smith and
Bradley for said Company, and to pay any amount of damages, with the
costs and expenses of all legal proceedings which may at any time here-
after be obtained by said Robbins against said Ogden, or Ogden, Fleet-
wood & Co., in a suit now pending, or in any suit which may hereafter be
brought against him or them, in consequence of the sale of' said Robbins’
interest by said Ogden. For the full and faithful performance of which
said covenants, d&c., the said Mahlon D. Ogden, Trustee of the said Com-
pany binds himself, his successors and assigns, as such trustee, together
with the said Company, their successors and assigns. In testimony
whereof, the said Mahlon D. Ogden, Trustee, &e., hath hercunto set his
hand and seal tkis 4th day of June, A. D. 1857.

Manroxy D. Ogpey,

Trustee of Chicago Land Co. |r. s]

The above bond, obligation or agreement of the Chicago Land Com-
pany is hereby approved and confirmed by the executive committee of
said company, in pursuance of the resolutions and instructions of the
shareholders above recited.

Jonx P. Cuarix,

Ex. Committee of Chicago Land Co.
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DEPOSITION OF ALLEN ROBBINS, TAKEN IN THE SUIT OF JANE E WIGHT VS.

JAMES C. MARSHALL, ET AL., MARCH 31sT, 1854.

Int. 1. I am acquainted with DMarshall and Ogden. Never saw
complainant or Mr. Wetherbee.

Inr. 2. I am one of the parties to the agreement of the 31st of May,
1847, with Ogden and Mrs. Wight.

Int. 3. I was in Chicago in July, 1852.

Int4. I was acquainted with the value of the lands described in
said agreement which were unsold in July, 1852. I estimated their value
at $100,000.

Int. 5. It isthe same property which Mr. Ogden contracted to sell
in the fall of 1852.

Int, 6. In July, 1852, Mr. Marshall called on me in Chicago, and
entered into conversation regarding the property. I showed him M.

Ogden’s valuation of the property.
Int. 7. That valuation was $97,925.
Int. 8. This conversation was about the 6th of July.

Int. 9. DMr. Marshall said it was for the interest of Mrs. Wight to
sell her interest in the property. Iler pecuniary interest was such, that it
was necessary tor her to sell, as she was poor. ‘He made many other re-
marks of the same tenor—that the property was now ample to give her a
comfortable living, and he should advise her to sell. I replied that if she
wanted to sell, I would buy the property and give as much as any other
party, but was unwilling to give Mr. Ogden’s valuation, and was not then
prepared to give more than $22,000 or $22,500.

Int. 10. T wrote to Mr. Marshall two letters, inquiring Mrs. W.’s
determination as to selling her interest. The letters annexed marked Ex-
hibits I and J, ave the letters I rcceived in reply. I also wrote another

letter inquiring of Mr. M, if he had taken the valuation T had shown him,

and received the Ietter annexed marked * Exhibit K.
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CROSS EXAMINATION.

Cr. Int. 1. In the conversation with Mr. M., T complained of M.
Ogden’s charges—that many of them were unjust and improper, and that
I had notified Mr. Ogden, that as soon as sufficient of the property had
been sold to pay the advances, I should call for a division. My impres-
sion was, that after Mr, Ogden got the property into his hands he would
fleece me. I think I expressed the opinion to M. DL that Mr. Ogden was
endeavoring to make a Hunter purchase of it. By that, I mean, to get

the property into his hands and use it up by extravagant charges.
Cr. Int. 2. I afterwards found Mr. Ogden’s valuation.

Cr. InT. 3. I showed Mr. Marshall a stacement of charges presented
by Mr. Ogden.

Cr. Ist. 4. I have never known it difficult to sell property here at a

fair price, on a credit. Property at that time just began to rise.

Cr. INT. 5. The remarks made by Mr. Marshall in regard to Mr.
W .’s interest to sell, occurred in the course of our conversation about the

property, and in regard to its management.

Cr. InT. 6. The letters annexed marked Exhibits 1, 2, and 8, are
letters addressed by me to Mr. Marshall, and one part of the correspon-

dence referred (o in my direct examination.

Cr. Inr. 7. Inamed a sum which I told Mr. M. I was willing to

give for the property, but no terms were mentioned.

Cr. Inr. 8. Inever made Mr, Ogden any proposition to sell him my

interest in the property at any time whatever.

Cr. Int. 9. The causes of the difficulty in selling at fair prices, re-
ferred to in my letter of July 29th, were the condition of the contract
with Mr. Ogden.

Cr. Int. 10. Mr. Ogden and 1 were at variance at that time, and had

been from the rendition of the first account by Mr. Ogden.
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“ Exmpir 1.”

Erie, August 2d, 1852,
A. Roesins, Bsq.,
Dear Sir:

Yours of the 29th ult. is received. I
have not seen Mrs. Wight since I was at your city, but have written her
my views in relation to her property, and suggesting to her the propriety,
and in fact the necessity of her making sale of her interest, as I think it is
the only means of her realizing anything from the property during her
life. The amount against it is large and continually increasing—she can
not raise means to redeem it without selling. T have laid the whole mat-
ter fully before her, and requested an answer, which I have not yet
received, &e., &e.

Jayes C. MarsnaLe.

¢« Exuipir J.”

Erig, Avcust 9th, 1852,
A. Rosnixs, Esq,
Dear Sir:
Yours of the 5th inst.,is received. T
also received a letter on the same day from Mrs. Wight. She will be here

R

before long, and conclude what course she will take in relation to her in-

terest in the Chicago property. I think she would prefer to raise the

money from some of her friends upon a loan to redeemn the property to ma-

king sale. When she comes here we will conclude upoun the course she

will take, &e.
Jaxes C. MARSIHALL,




¢ Exmpir K.

KriE, August 31, 1852,

A. Rossins, Esq.,
Dear Sir :
Yours of the 27th inst., is received.
193 You did not give me Mr. Ogden’s valuation of the Wight property, nor
have I any recollection of seeing it. You showed me the statement of his
account, and pointed out your objections to it, ete. w * w0
Mrs. W. is needy and wants all that she can honestly get out of her prop-
erty. I will see her on the 10th of next month, and learn from her her
views in relation to her interest in the other property. Why Mr. Ogden
does not furnish me a statement of the account with the property I do not
know. IIe has not furnished one for more than one year. T wrote him
gome time since to furnish me with the statement.

Jayes C. MARSHALL,

)

¢ Exasir No. 3.

Letter from Allen Robbins to James C. Marshall, dated Chicago,
August 27, 1852. It acknowledges receipt of Mr. Mavshall’s letter, of the
oth inst. As the letter refers to another subject it is omitted.

194 “ ExamBiTr No. 2.”

CHicAaco, August 5th, 1852.

James C. MARSHALL,

Dear Sir:
I am obliged by your favor of 2d

inst. If you think it advisable to negotiate with Mrs. Wight by divect ap-
195 plication, I can supply a very trusty person, my brother-in-law who re-
sides in Connecticut, to ascertain her views and terms, subject, however,

to your approval,
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5

T presume that she would desire that the value of her interest, what-
ever it may be, should be so secured as to provide for heran ample yearly
income. This, however, you could probably satisfactorily arrange for
her,

From some movement here I infer that the Railroaw Company which
I named to you as probable purchasers, have decided on other ground for
their depot. Some lots in Waunbansia Addition have been quietly pur-
chased, and negotiations for others are rendering.

ALy RoBBiNs.

.

¢« Exuamsrr No. 1.7

Cnicaco, July 29th, 1852.
J. C. Marsuary, Esq.,
Dear Sir:

When you was here you sug-
gested that Mrs. Wight would sell her intevest in the * Wight Estate.”—
My object in now writing is to ascertain if you have consulted her on the
subject, and can you give me her views as to price and terms of payment.
If she is not now prepared to name terms, I would esteem it a favor, if
she would, when prepared to sell, give me the rvefusal, or at all events
consult me previous to selling. I am not very desirous of purchasing as
it is difficult at the present moment to make sales at fair prices of the
property, owing to causes I named to you, but if T owned her interest I
could better protect my own, by having a division of estate on fair terms
with Ogden, and taking into my own hands the charge of my portion and
thus relieving it from Ogden’s exclusive charge.

A. RoBRINS.

DEPOSITION OF GEORGE STEELE, TAKEN JAN. 24, 1859.

Int. 1. Am about 60 years old. Reside in Chicago. Am a produce
dealer.

Int. 2. Know all the parties.
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Int. 3. Have not had any conversation with defendant about any
Jands sold to Bradley and Smith by Mr. Ogden.

Int. 4. I wasin Mr. Tinkham’s office one day two or three weeks
before Hyatt Smith, Sloan and others, or the . Chicago Land Company,
purchased the land. Mr. Tinkham called my attention on the map to a
piece of land called the Sheffield Tract. It was marked “ Wight's Addi-
tion.” Mr. T. said, “dow’t you want to go into a speculation in this
land.” A few days after this I met Mr. Robbins on the street. T told
him Tinkham and T thought of purchasing, and asked him if he did not
want to sell this land, and what his price was. Ile said Mr Ogden had
the selling of it, and asked $100,000 for it. We stepped into Tink-
ham’s office and conversed about it, in the presence of Mr. Tinkham. I
urged him for a reduction, and said the price was too high. He said if T,

wanted a reduction I must go to Mr. Ogden, for he had the selling of it.

CROSS EXAMINATION.

Cr, Inm. 1. T cannot swear positively to the month or year when the
above conversation occurred, without reference to my books.

Cr. InT. 2. I think it was in the summer or spring, but cannot say
certainly.

Cr. Int, 3. My attention was first recalled to it two years ago,

Cr. InT. 4. I know nothing about the organization of the Chicago
Land Company, further than I was asked it I did not want an interest in
it, by Mr. Cbapin and Sloan, about the time of its organization.

Cr. InT. 5. This conversation with Robbins must have occurred, I

- think, after I was applied to by Chapin and Sloan, but won’t be positive.

Cr. Int. 6. The conversation with Mr. Robbins was uot less than +
years ago, and may be 5. There are memoranda on my books by which
I can tell the year and very near the month.

Cr. Int. 7. I had no knowledge about the sale from Ogden to
Bradley and Smith, but what T got from those interested in the company.

Cr. Int. 8. I never called on Mr. Ogden about the purchase of this
land.

e ———————————————————————————
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Cr, Txr. 9. T intended to buy the land if the price and terms suited
me, but T made no ofter and had no further conversation about it.

200 Cr. Int. 10. The interview I had with Mr. Robbins was very brief—
from 5 to 10 minutes.

Cr. Int. 11. 1 made no memorandum of the conversation.

Cr. Int, 12. I think my attention was recalled to it some time after,
when Mr. Robbins was called upon to give a deed.

Cr. InT. 13. I have held stock in the Chicago Land Company, as
collateral security, and T took 40 or 50 shares to liquidate a debt due
me from some one of the Company. T do not hold any now.

Cr. Int. 14. T parted with my stock about a month or six weeks
ago.

201 Cr.Ist. 15. I sold it to Mr. Willkins unconditionally.

Cr. Int. 16. T transferred it absolutely, to enable me to testify in
¢his cause. I made no coudition for its re-transfer. Mr, Wilkins is my
son-in-law.

Cr. Isr. 17. I know nothing about any negotiations for this land
by Mur. Valette.

DIRECT EXAMINATION RESUMED.

Ist. 5. Mr. Wilkins gave me his note for the stock for about 45 cents
on the dollar,

Int. 6. Istill hold the note, and T believe that is about what the

stock cost me.

202 Inm 7. T have refreshed my recollection as to the date of the con-
versation with Mr. Robbins. It was between May and August, 1852.

CROSS EXAMINATION RESUMED.

Cr. Int. 18. I sold Henry Smith some lots in July, 1852, It was

about this time that it came out that a company called the Chicago Land
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Cr. Int. 18. I sold Henry Smith some lots in July, 1852, It was

about this time that it came out that a company called the Chicago Land
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Company were buying large tracts of land, and it was just before this

that T had the conversation with Mr. Robbins. I suspected that Mr.
Smith wanted to buy this land of me for the Company, and this circum-

stance fixed it in my memory.

Cr. Int. 19. I made the contract tor these lots with Mr. Smith, and
think I deeded to him.

Cr. In1. 20. These lots were so situated that the Railroad would
want them for a depot. I thought that if the Land Company had them,
they would demand a high rate of' the Railroad Co. I felt interested in
the Railroad, and wished them to get the lots cheap..

Cz. Inr. 21. It is very likely I teld Mr. Robbins about the time of
the formation of the Land Company, in 1852, that the Land Company had
swindled the Railroad Company out of profits that would be derived by
their various purchases.

Cr. InT. 22. I do not know of my own knowledge who were princi-
pally concerned in forming the Land Company.

Cr. Int. 23. Do not know whether Wm. B. Ogden took any inter-
est in said Company.

Cr. In1. 24. Know of no purchases made by Mr. Ogden for said

Company.

DEPOSITION OF HENRY SMITH, TAKEN JAN.24, 1859.

Inr. 1. Age about 60. Am a resident of Chicago and a dealer in
land.

Int. 2. In the latter part of the summer or fall of 1851, I met Mu.
Robbins. I sought an interview to find out if I could purchase his interest
in the Wight property, which was one-third. IIe oftered to sell his inter-
est for 817,000, on Canal time, one-fourth cash. Thad another interview
with him, I should think 50 or 60 days afterwards. I wanted him
to increase the number of payments to six by adding two years time. Ile
consented to make 5 payments and add one year’s time, but said he should

charge $1,000 more. I did not purchase.

Int. 3. The following spring or summer wlhen Mr. Robbins returned




from New York, Tmet him, I think, in Burch’s Bank. T said to him you
have made a better sale of that land than if I had been the purchaser.
He made some reply but I don’t recollect what it was.

InT. 4. It appears to me that Mr Robbins said that the price of land
had advanced during the winter and spring and was likely to advance
more.

Int. 5. Don'trecollect that he expressed any disapprobation of the
sale.

Int. 6. e said nothing more about the sale. Our interview was
very brief.

Int. 7. When I talked with Robbins I supposed that a sale had been
made or was in contemplation, of the whole Wight property to Bradley,
Smith, Sloan and others.

Ist. 8. [t was the same property I negotiated for the preceding

fall.
JubpGEe's CERTIFICATE.

This certifies that at the hearing before me, Edwin II. Sheldon was

produced as a witness by complainants, The counsel for defendant ob-

jected to receiving his testimony for the reason that he was interested in

the recult of the suit. The objection was overruled, and counscl for de-
fendant excepted.

The said witness testified as follows:

« T have no interest in the matter in controversy in this suit. T have
sold my interest or shave in the commissions, received by Ogden, Jones
& Co., for the sale of this property, to Chas. R. Sheldon for $1,000. I
cave a deposition in this case a few days ago. The testimony I then gave
is correct. I wish, however, to correct my statement in reference to the
extent of the water front, upon examination I find it is four-fifths of a

mile.?
CROSS EXAMINATION.

« As a member of the firm of Ogden, Jones & Co., I was entitled toa

share in the commissions of $10.000 for the sale of this land.  We charged
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very brief.

Int. 7. When I talked with Robbins I supposed that a sale had been
made or was in contemplation, of the whole Wight property to Bradley,
Smith, Sloan and others.

Ist. 8. [t was the same property I negotiated for the preceding

fall.
JubpGEe's CERTIFICATE.

This certifies that at the hearing before me, Edwin II. Sheldon was

produced as a witness by complainants, The counsel for defendant ob-

jected to receiving his testimony for the reason that he was interested in

the recult of the suit. The objection was overruled, and counscl for de-
fendant excepted.

The said witness testified as follows:

« T have no interest in the matter in controversy in this suit. T have
sold my interest or shave in the commissions, received by Ogden, Jones
& Co., for the sale of this property, to Chas. R. Sheldon for $1,000. I
cave a deposition in this case a few days ago. The testimony I then gave
is correct. I wish, however, to correct my statement in reference to the
extent of the water front, upon examination I find it is four-fifths of a

mile.?
CROSS EXAMINATION.

« As a member of the firm of Ogden, Jones & Co., I was entitled toa

share in the commissions of $10.000 for the sale of this land.  We charged
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the property with these commissions. The money went into the general
funds of the firm like any other moneys. The firm of Ogden, Jones & Co.
have never had any settlement of their concerns. T was in the habit of
drawing money from time to time as T nceded it. T have received $1,000
from Chas. R. Sheldon for my share of the commissions on this sale. None
209 of the money received for these commissions now remains in specie in the

hands of the firm.”

It was now agreed by counsel, that the deposition, and bill of sale
attached thereto, heretofore given by the said Edwin II. Sheldon,
should be read in evidence, in connection with the oral testimony above
detailed—to have the same force and effect as though now taken in open
court—subject, however, to the defendant’s objection to the competency

of said witness.

I turther certify that the motion by defendant to suppress the depo-
sition of Wm. B. Ogden, for the reason that he is interested in the result
210 of this suit was sustained by the Court—to which decision complainants

excepted.

I further certify, that the duc execution by the parties thereto of the
rarious deeds and other instruments filed as evidence in this cause, was
admitted by consent without proof.
i GEORGE MANIERRE, [L.S.]

Judge 7th Judicial Circuit.

211 BILL OF SALE FROM EDWIN H. TO CHAS. R, SIHELDON.

This agreement made this 12th day of April, 1859, at etc. Where-
as certain commissions are due to the undersigned, ete., upon the sale to
John Bradley and A. Hyatt Smith, or the Chicago Land Company, of cer.
tain premises known as the Wight property, etc. And wheveas the com-
missions due, ete., for the interest of said Allen Robbins, ete., have not
been drawn by said party of the first part, but are wholly unpaid and
stand credited to commissions on the books of' Ogden, Jones & Co., and

amount to the sum of $1,111 11-100. Now this agreement witnessetl,
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that for and in consideration of $1,000, ete., said party of the first part
does hereby transfer and assign his said commissions upon the sale of the
interest of the said Allen Robbins, in and to the said Wight property, and
all right and claim of bim, etc., in and to sail commissions, or any part

thereof. As witness, ete.

Epwix R, SneLpox, [L. 5.]
Cuarees R. Saxwooyn, [L. S.]

DEPOSITION OF EDWIN H. SHELDON, TAKEN APRIL 5TH, 1859.

Ixt. 1. Residein Chicago. 37 yearsold. Am one of the firm of
Ogden, Fleetwood & Co.

Int. 2. Twas one of the firm of Ogden, Jones & Co., in 1852,
which firm were the successors of Ogden and Jones. I was in the office
of Ogden and Jones, at the time of the execution of the contract be-
tween Ogden, Rolbins and Marshall, set forth in the bill. Tn the spring
of 1852, when Sloan, Bradley and others applied to purchase the unsold
portion of the Wight property, T was present. Wm B. and Mahlon D.
Ogden and myself consulted as to the price to be asked for it, and it was
finally fixed, after several days’ consultation. When the property was
offered to Bradley and other parties, I was absent from the office more or
less, on account of sickness in my family, from the middle of June, al-
though in town. I understood at that time that the offer for the sale had
been accepted. I was not present at the time of the execution of the con-
tract to DBradley and Smith. I assented to and approved of the sale.
Mahlon D. Ogden also asseuted to and approved of it. We were at that

time all of the firm of Ogden, Jones & Co., and we left W, B, Ogden to

act for us in the matter, under our assent and approval. (Objected to as
incompetent.) :

Inr. 3. I was acquainted with the property, and think the price at

which it was sold, was its full value at the time.
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CROSS EXAMINATION.

Cr. Int. 1. Property in Chicago did advance a good deal in 1852
and 1853—more particularly in 1853. This property is very much more
valuable now than in 1852—perhaps it is worth four orfive times as much.
Said property is located on and near the North Branch of' Chicago River,
from a mile to a mile and a half from the forks of the river—the nearest
about amile. There is, I thould say, a little more than half a mile front-
ing on the river, on both sides. The river is navigable for vessels draw-
ing 7 or 8 feet, the entire distance. There are about 200 acres between
the river and the lake, and about 20 acres on the West Side of the river.
Bradley and his associates commenced the construction of the Illinois and
Wisconsin Railroad, now called the Fond du Lac, I think in the fall of
1852. The track ran across the southwest corner of the 20 acres, on the
west side of the river. The Fond du Lac, and the Chicago and
Milwaukee Roads run their tracks across the 20 acres. The latter road

was commenced in the fall of 1853, and winter of 1854,

Cr, Inm. 2. The negotiations with Bradley and Smith for this law

were conducted by Wm. B. Ogden in our office.

Cr. Int. 3. Have no personal knowledge when said contract was re_

duced to writing.

Cr. Inm. 4. I left Chicago, August, 1852, and returned in Sept., 1853.

Most of the time I was out of the country.

Cr. Int. 5. I have no knowledge of the particular terms of the con-
tract made by Mr. Ogden with Bradley and Smith, save what T have ob-
tained since my return in 1853.

Cr. InT. 6. When I left Chicago in August, 1852, I knew nothing
about any instructions given by Mr. Robbins respecting the sale of this
property.

Cr. Int. 7. Idid not hear the subject of a Land Company, me n-
tioned in 1852. I did not, nor did either of the firm, have any interest in

the contract with Bradley and Smith.

Cr. Int. 8. William B. Ogden, Mahlon D. Ogden and Edwin R. La

Bar were the Trustees of the Chicago L.and Company. They transacted
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the business through our firm. The accounts of all their property were

kept with Ogden, Jones & Co.

Cr. In1. 9. I never signed any contract or memoraudum of sale of
this property to Bradley and Smith. T executed a general power of at-
torney to Mr. Ogden, authorizing him to act for me in every case, at the
time I'left in 1852. T have never in writing ratified the contract made by
him.

Cr. In1. 10. The firm of Ogden, Jones & Co., did succeed to the
management, and assumed the supervision of this property, and kept and
rendered accounts concerning it, after the 1st of July, 1850, when Mah-
lon D. Ogden and myself were admitted into the firm.

[Defendant objects to the foregoing deposition on account of the in-
terest of the witness.]

AGREEMENT OF BRADLEY AND SMITIH.

\).'hel‘e:ls Wm. B. Ogden, acting for himself, &e., under and by vir-
sale 1

S . . . .
tue of duthority vested in said Ogden by an indenture and contract made

asale
of all the unsold portions, &e., of the premises, named, &e., in such inden-

between, &c , bearing date May 31st, 1817, has this day concluded

tnre, &e., and whereas there was included in said sale, &c., one acre of
ground heretofore contracted by said Ogden, acting for, &e., to Hiram
Joy for $1500 or thereabouts, said acre being situated, &e.  Now it was
agreed in the making of said sale to said Bradley and Smith, betwecn them
and the said Ogden, that they should carry out and fulfil the condition of
the said contract with said Joy, and upon his making the payment to
them, &c., they should make him a proper deed, &e., of the title to said
acre, or cause the same to be made to him, his heirs or assigns.  The said
Bradley and Smith, hereby assuming the cbligations of said contract, &ec.,
as fully as if mude originally by them with said Joy.

To all which they
bind themselves, &e. Nov, 10th, 1852,

Jony Brabprey, [L. S.]

AL Hyarr Sy, [ S.]
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DEFENDANT'S PROOFS.

JUDGE’S CERTIFICATE,

This certifies that at the hearing had before me, Edward A. Drum-

mond was produced as a witness by said defendant, who testified as fol-
lows :

“I am deputy clerk of the United States Circuit Court for the North-
ern District of Illinois. The papers now produced and exhibited by me
are the original bill and answer filed in the United States Circuit Court in
a certain suit in Chancery now pending therein, wherein Robert J. Walk-
er is complainant, and Wm. B. Ogden and Mahlon D. Ogden are defend-

ants. I have also certitied copies of said bill and answer which have been

furnished at the request of the defendant in this cause.”

I further certify that at the said hearing John F. Clements was pro

duced as a witness by the defendant, who testified as tollows .

“I know Robert J. Walker. The signature of Robert J. Walker to
the original bill filed in the suit Robert J. Walker vs. Wm. B. Ogden and
Mahlon D. Ogden, pending in the United States Circuit Court, which is
now here exhibited to me, is his gennine signature. Ie signed and made
oath to said bill before me, as United States Commissioner.”

I further certify, that the signatures of William B. Ogden and Mahlon
D. Ogden, to their answer above referred to, were admitted to be genuine,

Wherenpon, the counsel for defendant offered the said bill and an
swer as evidence in this cause.

To this evidence the counsel for complainants objected as incompe-
tent. This objection was sustained by the Court, and the evidence was

rejected.  To this decision the defendant excepted.

The certified copies of the said bill and answer above referred to were
then put on file in this cause, and it was agreed by counsel that the said
copies should for every purpose connected with this case be held and
considered as of the same force, competency and effect as the original bi'l

and answer, for which they are by consent substituted.
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I further certity, that the motion by defendant to suppress the depo-
sitions of John Bradley and George Steele, was overruled Dby the Court,
and to this decision defendant excepted.

I further certify that by agreement, a certified copy of a certain
agreement, dated Sept. 3d, 1851, signed by John Bradley, E, F. Johnson,
4. B. Macy, A. L Smith, R. J. Walker, and Wm. Sloan, and attached to
the deposition of 8. 1. Fleetwood, filed in the case of Walker vs. Ogden
et al,, in the United States Circuit Court, was introduced and read in evi-
dence by said defendant, and the signatures thereto were admitted to be
genuine. GEORGE MANIERRE, [L. S.]

Judge 7th Judicial Circuit of Illinois.

BiLL or Coxprarnt in the suit Robert J. Walker vs. Wm. B. and Mahlon
D. Ogden, pending in United States Circuit Court. Xiled June
5th, 1855.

[This was a bill filed by Mr. Walker, as one of the shareholders in the
Chicago Land Company, against the defendants, as the trustees of said
Company, to compel them to deliver to him a certificate for 166 shaves of
stock, which the trustees claimed he had forfeited by the non-payment of’
an assessment made upon him, as one of the shareholders, July 19th,
1853, for $4,166.66. It is set forth in the bill and admitted in the answer,
that Mr. Walker was an original subscriber for 1,500 shares—that he had
paid for and received a certificate for 200 shares—that he would have
been entitled to certificates for the remaining 1,300 shares upon payment
of future assessments, a certificate of one full paid share to be issued for
every §25 that should be paid. It was insisted by the trustees, that in
consequence of the non-payment of the above assessments Mr. Walker
had forfeited the 166 shares which he would have been entitled to receive
a certificate for, had he paid the assessment, as well as all his stock in the
Company, except the 200 shares for which a certificate had been issued.
(See pages 226, 230, 271, and 305 of the record.) It was claimed by Mr.
Walker, that there had been no legal forfeiture, and that on payment of

the assessment, which was tendered, he was entitled to his certificate for
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166 shares. Amnother object of the bill was to enjoin the sale of some of
the Company’s lands which had been advertised by the trustecs. Only
such portions of the bill and answer as are sppposed to be material in

this case appear in the abstract.]

To the IIou. Thos. Drummond, Judge, &c., Robert J. Walker, of
&c., brings his bill against William B. Ogden and Mahlon D, Ogden of],
&e. And thereupon your orator complains and says that early in the sum-
mer of 1851, your orator being convinced, from the extension of railroads
and other causes, of the great enhancement that must take place in the
value ofreal estate, in and near the City ot Chieago, suggested the forma-
tion of a company to purchase land there—in consequence of which sug-
gestion preliminary articles of association dated September 3d, 1851, pro-
viding for such purchases, were drawn up by your orator, and signed by
him and by John Bradley, Edwin F. Johnson, John B. Macy, A. Hyatt
Smith andWm. Sloan ; that on or about the 9th day of May, 1852, in further
progress of said original plan of your orator, Wm. B. Ogden, John I>. Cha-
pin, John B. Macy, A. Hyatt Smith, William Sloan, John Bradley, Jacob
P. Eastman, Edwin F. Johnson, Albert A. Bliss, Wm. B. Hotchkiss and
your orator, mutually associated themselves together, for the purpose of
procuring and purchasing divers tracts of land, &e., in and about the city
of Chicago, for the joint benefit and advantage of the said several persons
last above named, according to their respective rights and interests in the
premises—which said lands, &c., it was then and there agreed should be
leld in the name or names of one or more of the said several persons as
trustees for the benefit of the whole, according to their respective interest
therein as aforesaid, for the purpose of facilitating the operation of said asso-
ciation—that subsequently said association contractel to purchase, and did
purchase, certain tracts and lots of land in or near the City of Chi-
cago, which aremore particularly deseribed in a certain indenture ofagree-

ment bearing date the 2d day of May, 1853, (The bill then goes on to

recite the articles of association of the Chicago Land Company, execute:l
May 2d, 1853.)

* * 3 * E3 * x 3%
And your orator further avers that per exhibit heretofore referved to
it appears, and such was the fact, that said Wm. B. Ogden, under the ar-

ticles before referred to, of 9th of Mny, 1852, was an original sharcholder;




that said trustees reserved the right to purchase shares under the present

articles, aud from said facts, your orator believes are large shareholders,
&e., &e.,

259 The foregoing bill is sworn to by the complainant June 5th, 1855.

263 Tur Jont axp SevEraL ANswer of Wm. B. Ogden and Mahlon D. Ogden

to the above bill. Filed June 9th, 1856.

These defendants now and at all times hereafter, saving and reserv-
264 ing, &e., for answer to said bill, each answering for himself. and not one
o ) b o b

for the other, jointly and severally answer and say,

That they are wholly ignorant whether the statement made in said
bill, that the said cumplainant was convinced that a great enhancement
in the value of real estate would take place in the City of Chicago, is
true or not, and have no information on the subject, and they are also ig-
norant, nor have they any information whether the said complainant sug-
gested the formation of a company for the purchase of land in said city as
is alleged in said bill, and they are unable positively to state whether
such statement is trae or not, but according to their best knowledge, in-

formation and belief] the said statement is not true.

And these defendants farther answering, the said Wm. B. Ogden for
himself; and the said Mahlon D. Ogden from information derived from the
said Wm. B. Ogden, admit that on or about the 9th day of May, A. D.
1852, the said complainant was associated with Wm. B. Ozden and the
other persons named in said bill, for the purpose of procuring and pur-
chasing divers tracts of land and property in and about the City of Chi-

cago, as is alleged in said bill. i 3 * & “

And these defendants further answering, deny that the said Wm. B.
Ogden was an original shareholder under the articles of the 9th of May,
1852, and aver that neither of these defendants ever purchased any shares
whatever, never owned any shares under said articles of association, and
never held any in their own names, except as collateral security, and

asto the rights of said trustees, under said artieles of association, refer-

ence is hereby made to the said articles, &e., &ec.
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The answer is signed, but not sworn to by Wm. B. Ogden, and Mah-
lon D. Ogden. |It no where appears in said answer that Wm. B. Ogden

had resigned his office as trustee.]

AGreEMENT between R. J. Walker and others, dated Sent. 3d, 1851.

Whereas the Illinois and Wisconsin Railroad Company have made
certain contracts for the building of their road, from, ete., to the City of
Chicago, and thence to the State line of Indiana, and whereas said Com-
pany propose to locate one of their depots in the said City of Chicago,
which, ete., will give great value to the property in Chicago, near to said
depot, etc., and whereas it is proposed to purchase saidlands thus believed
to be appreciated in value, ete., now it is understood that as far as practi-
cable said lands will be purchased for the joint and eqnal benefit of the
following persons, ten in number, and each holding one equal undivided
tenth part of the same, and each contributing one-tenth part of the pur.
chase money therefor, as hereafter stated, which said ten persons are the
following seven persons, namely: John Bradley, Jacob P. Eastman, . H,
Johnson, John F. Macy, A. Hyatt Smith, R. J. Walker, and Wm. Sloan,
and the others to be selected as hereafter stated, and whereas it is con-
templated that certain of the ten persons, ete., will contribute the cash
toward the payment ot the purclLase money, ete., charging interest, ctc.,
which said cash advances and interest, ete., is to be refunded within two
years thereafter, etc., and whercas seven of the parties to this coutract
have subscribed the same, it is agreed the remaining three shall be select-
ed by R. J. Walker, such persons being contemplated, as from their capi-
tal or influence, it is deemed by him, would contribute most to the success
of this enterprise, and it is further agreed that said lands thus proposed
to be purchased shall be such as to price and location are fivst approved
or selected by Joln B. Macy and A. Hyatt Smith, ete., they being limited
to a sum for the entire purchase not exceeding $300,000 nor at a distance
more remote than four miles from the depot of the Illinois and Wisconsin
Railroad Company, which depot is to be selected by said Smith and Macy
and the land purchased by them at the best rates, to an extent of about

20 acres, and which they shall set apart out of the purchased property,
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and to be paid for by said Illinois and Wisconsin Railroad Company at
the price given, or agreed to be given by said Smith and Macy, provided
also that it said Walker can procure one person to make said advances,
said person shall hold three tenths interest in said lands, or if two persons,
said two persons shall hold three tenths, ete., it beingalso understood that
for such advances, etc., said Smith and Macy shall transfer said lands, etc.,

as a security to the party making said advances, and for further security,

each of said several parties, etc., to this contract shall execute his note for

his tenth part of the purchase money advanced, ecte., made payable in two
years as aforesaid, and notes for the remaining seven-tenths payable when
the remainder of the purchase money is to be paid, etc.

New York, 3d Sept. 1851.

Jony BrapLEY,
Epwin F. Jonxsox,
Joux B. Macy,

A. Hyarr Sarr,
R. J. WaiLKkER,
Wit Sroax.

DETPOSITION OF AUGUSTUS FRISBIE, TAKEN MARCH 29TH, 1859.

Int. 1. Treside in Chicago. Am 40 years of age. Engaged in the
ice business.

Int. 2. In 1852 I was associated in business with Hiram Joy.

Int. 3. In connection with Mr. Joy I negotiated a trade with Mr.,
Ogden, which was consummated July, 22d, 1852. The first negotiations
were had some two or three weeks before—about the first of July. Some
time elapsed in consequence of my opposing the trade. T had no interest
in the purchase. The contract hereto attached *¢ A,”is the original con-
tract signed by the parties. The price was $1,500, on Canal time. T
would not consent to the purchase until Mr. Ogden extended the time of

the first payment, He extended it as expressed in the coutract,
Int. 4. Mr. Ogden changed the terms of payment to meet our views,

but added $25 to make up the difference in interest on account of extend-

ing the first payment.
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Inr. 5. My recollection is that Mr. Ogden said about that time that
he did not want to sell any more at that price—that it was cheap. He
bound us to erect buildings, as appears by the contract. I saw no reluc
tance on his part to sign the contract and let Joy have the land.

Int. 6. Thave not the most remote recollection that anything was
said by Mr. Ogden during the negotiations, about any previous sale of
this laud to other parties. It is among the bare possibilities that some-
thing of the kind may have been said, but my memory is good, and had
there been any such conversation T think I should remember it, and I
should, according to my custom in such cases, have noted it on the con-
tract, or made some memorandum of it. For the last 10 years I have
kept a record and account of all Mr. Joy's real estate transactions, and
have had the general supervision of all his real estate matters, and con-

tracts of all kinds.

Ixt. 7. On the first day of June, 1853, $603.28 was paid to Ogden,
Jones & Co., and their receipt was endorsed on the contract which Joy
holds (a duplicate to the one hereto attached.) On the firstof Dec., 1854,
$560 was paid and receipt taken as above. On the 7th of November,

1855, $584.18, the balance due, was paid and receipt taken.

Int. 8. The paper hereto attached marked “B,” is a deed of the
same property signed by Mr. Ogden. I know his signature. M. Joy
told me that Mr. Ogden handed this deed to him, and that he handed it

to Mr. Robbins to be executed, and that he declined.

Int. 9. At the time this Jand was sold, the contract price was all it
was worth. Tt is now worth about $10,000.

Int. 10. T should judge that the whole of Wight's Addition was at
that time worth $500 an acre. 'That portion along the river was worth
$25 a foot. That is what I could have sold it for, for cash, at that
time.

CROSS EXAMINATION.

Cr. Int. 1. T was a party to the negotiations for this land from first
to last. My impression is, that the fiest conversation took place between
Ogden and Joy.
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Cr. Int. 2, There was no agreement upon the terms of the contract
until they were agreed upon, between Ogden, Joy and mysclf. The price
had beex fixed between Ogden and Joy.

Cr. Int. 8. The terms of payment were agreed upon at the date of
the contract—it might have been a day or two before.

Cr. Int. 4. T recollect that the terms were agreed upon at that time,
and might have been a few days or even weeks before,

Cr. INt. 5. 1t is my best recollection that it was not more than two
or three days, but it might have been two or three weeks, it could not
have been more than that at the outside.

Cr. Inr. 6. I knew nothing of any sale or negotiation of sale of the
whole Wight property.

Cr. Int. 7. T uever applied to Mr. Robbins for the purchase of this
property.

DEPOSITION ON ISAAC H. BURCH, TAKEN MARCH 29, 1859.

INt. 1. I reside at Chicago. Am a banker.
Inr. 2. T have known Allen Robbins 12 or 14 years.

Int. 3. He has occupied a desk in my office for 10 years up to within
3 or 4 years. The intimacy between us has extended to the free disens-
sion of mattters of business, and in his absence I had charge of his prop-
erty in Chicago.

Int. 4. Tisresidence was in New York. He was, I think, in Chi-
cago during most of the summer of 1852, and lett about the first of No-
vember.

INt. 5. I think carly in the summer of 1852, Mr. Robbins informed
me that Mr. Ogden was negotiating a sale of the Wight property to a M.
Bradley. T think Ogden had proposed to sell the property at about $100,000
[Te asked my advice as to his coucurrence in a sale of that kind. I ad-
vised him not to sell. We examined the map, and my judgment was that
the property was worth twice the money at least, and advised him to that
effect. Mr. Robbins was himsclf convinced at the time that the figures
mentioned by Mr. Ogden were too low, and was considerably excited at
the threat of Mr., Ogden to sell against his remonstrance. T thiuk he ad-




68

dressed a note to Mr. Ogden remonstrating against his making any sale
beyond what was necessary to re-imburse expenses for takine care of the
property. The letter now shown me, which is attached to the deposition
of Wm. B. Ogden and marked « Exhibit C,” is similar in its tone to the
one he read me. T should think it was the same letter. (Objected to.)

Cr INT. 6. Tknew nothinz of any sale or negotiation of sale of the
whole Wight Property.

Int. 7. I should think that property is now worth $2,500 an acre.

Int. 8. I remember no other steps taken by Mr. Robbins in refer-

ence to this sale.

DEPOSITION OF HIRAM JOY, TAKEN MARCH 30, 1859,

INt. 1. I reside in Chicago. Age about 49.  Am an ice dealer,
Inr. 2. In 1852 I was associated in business with Augustus Frisbie,

Inr. 8. During the vear 1852 T purchased of Wm, B, Ogden the
property described in the contract attached to Mr. Frisbie's deposition. [
made a contract with Mr. Ogden some 3 weeks before the papers were
made out. I told Krisbie what I had done and to go and make out the
papers, which he did.

Int. 4. Mr. Ogden manifested no unwillingness or reluctance to close
the trade.

INt. 5. Mr. Ogden said nothing about any sale of this property to
Bradley and Smith, and I had no knowledge or information of any such
thing, as I recollect.

INt. 6. I was anxious to get this property, and Mr. Ogden made no
objection. At the first interview he said if I would improve it he would

let me have it, otherwise he would not.

INt. 7. Mr. Ogden executed a deed to me—the same attached to
Mr. Frisbie’s deposition, marked Exhibit « B.” [ took it to M. Robbins
for him to sign it, and he declined.

Int 8. Atfter he declined to sign t, I took it back to Ogden, Jones
& Co’s office. T told them he would sign it if they would pay him.

Mahlon D. Ogden then handed me the paper attached to Wm. B.
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Ogden’s deposition, marked E,” and said ‘¢ Oh, welly we will do that.”
He also gave me a check for $591.82 to hand to Mr. Robbins. T took
the paper and check to Mr. Robbins. He retained the paper and refused
the check. e also retained the deed and contract of purchase and still

declined to sign the deed. T took the check back to Mr. Ogien.

<

CROSS EXAMINATION,

Cg. Int. 1. I made the bargain with Mr. Ogden, and then sent Mz,

Frisbie to draw up the papers.

DEPOSITION OF FRANKLIN HATHAWAY, TAKEN MARCH 30’1‘“, 1859.

InT. 1. Reside in Chicago. Am a clerk.
Int. 2. T was engaged in the office of Ogden, Jones & Co., while

that firm was ia business, as book-keeper and cashier.

Int, 3. Iwas in the service of Ogden and Jones prior to that for
over 3 years. The firm of Ogden, Jones & Co. was formed July Ist,
1850. Tt was changed Nov, Ist, 1855, to Ogden, Fleetwood & Co, I

have been in their office ever since.

Int. 4. The business of the concern continned to be managed as

though no change in the firm had been made.

Int.5. Ogden, Jones & Co. assumed the supervision of the Wight
property, and kept and rendered regular accounts of sales, disbursements,
&e., up to the time of the pretended sale to Bradley and Smith.

Int. 6. I cannot state positively whether Mr. Robbins was indebted
to the firm on account of their disbursements for this property, at the
time of said sale. My recollection is that Mr. R was in the habit of ad-
vancing his proportion every 6 months—so as to keep up with the ad-
vances made by Mr. Ogden—but the property was largely indebted for
disbursements and advances on its account, at the time of the sale,

Int. 7. T think no change took place in the management of the

business relating to this property in consequence of the death of My, Joncs.
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Accounts were made out and rendered to Mr. Robbins by the surviving
members,

Int. 8. The account attached and marked ¢ Exhibit A,” was made
out by me. I presume it was rendered to Mr. Robbins. I believe they
were ordinarily inade out in this way.

Int. 9. The papers attached, marked “ B,” “ C,” and “D,” arein the
hand-writing of clerks in the office. I presume they relate to this Wight
property.

Int. 10. T believe tha sile to Bradley and Smith embraced all the

Wight property, then remaining unsold.

Int. 11. T think there was a commission of 10 per cent. charged
upon Ogden, Jones & Co.’s books for this sale. (Objected to.)

Iyt. 12. Do not know whether Mr. Ogden has drawn his share,

Int. 18. DMr. Robbins has never drawn any portion of the proceeds

of that sale, to my knowledze. My impression is that he has not.

Inr. 14, Thave no distinet recollection of the letter from Mr. Robbins
to Mr. Ogden dated August, 1852. T cannot swear positively whether I
ever saw the letter or not.

INT. 15. Ttis impossible for me to recollect any particular letter
among the thousands that come to the office. I may have seen this letter,

but T have no recollection of it.

Int. 16. T have no recollection as to what occurred about the date
of that letter in relation to the sale of the Wight property.

Int. 17. At the time of the sale I think I knew nothing about
any instructions given by Mr. Robbins.

Int. 18, T c:mnot.sny that T had any knowledge of Mr. Robbins’ be-

ing opposed to the sale. [ do not know of M. Ogden’s having taken le-

gal advice about it.

Int. 19. I mean to be understood that, at or about the time of sajd
sale, I had no knowledge on the subject referred to.

InT. 20. T cannot fix upon the precise date when I learned that Mr.
Robbins was opposed to the sale, but think it was at or abous the render-

ing of the Febrnary semi-annual account of 1853.




331

333

71

Int. 21. Ido not know whether any discussion was had between
Mr. Ogden and Bradley and Smith as to his authority to make the sale.
Int. 22, Edwin II. Sheldon was a member of the firm of Ogden,

Jones & Co., through the summer and fall of 1859,

Int. 23.  Sheldon was not, I think, a member of the Chicago Land
Company.

Int. 24. I do not know whether Wm. B. Ogden made any purcha-
ses for the Chicago Land Company in 1852.

Ixt. 25, Neither Mr. Ogden or his firm bought the Elston property

for said Company to my know ledge.

CROSS EXAMINATION.

Cr. Int. 1. The Wight property was indebted at the time of the sale
to Bradley and Smith for advances, to the amount of about $8,500, per-
haps a little less.

Cr. Int. 2. Ogden, Jones & Co. kept the accounts and managed
this property under the direction and control of W, B. Ogien.

Cr. Inm. 3. There was a sale of a Jot in the Wight property to Hi-
ram Joy, in July, 1852. The Chicago Land Company got the benefit of
the purchase money.

Cr. Int. 4. The first money received on that contract was credited
to the Wight property on the books. Soon after the entry was made it
was ascertained that this lot was a part of the Chicaco TLand Company’s
purchase. The entry was then changed by charging the amount entercd
in error back to the Wight property, and crediting the amount to the
Chicago Land Company. The money was received and credited in the
Iatter part of May, 1853, and the entry corrvected the latter part of June

following.

Cr. In. 5. T should think that the paper attached to Wm. B. Og-
den’s deposition marked “Exhibit E” was a transeript of the sales-book,
where the sale is uoted. The contract appears in the name of Ogden ani
Robbins, because at that date the legal title to the property was, s I sup-

pose, in their name. The only indication upon ths paper, as to what ac-

count in the books received credit for the moneys noted therein, appears
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in a note at the foot of the statement, setting forth that the money was re-
ceived for the Chicago Land Company..
Cr. Int. 6. T wasnot sufficiently acquainted with the value of real

estate here in 1852, to make my opinion of much value,

DIRECT EXAMINATION RESUMED.

Ixt. 26 The time referred to in my statement about the indebt-
ment of $8,500 of the Wight property, is the 1st of August, 1852.

Inr. 27. This debt was contracted for taxes and ' mprovements,
Mr. Robbins had, I believe, up tu that time, advanced his proportion, but

the property was then indebted in the amount named.

Inr. 28. The amount received from Joy went to the credit of the
Chicago Land Company in the same manner as receipts for other prop-
erty sold for them.

Ixr. 29. The paper attached, marked “E,” is an account respecting
the Wight property, rendered by Ogden, Jones & Co., to Mr. Robbins,
Feb. 1st, 1853,

CROSS EXAMINATION RESUMED.

Cr. IN. 7. There ave cases on the books, where property accounts
controlled by Wm. B. Ogden, are kept on the books of the current firm,

and the accounts are rendered by them in the firm name.

Cr. INT. 8. The paper attached, marked “ F,” is a correct transcript
from the books of Ogden, Jones & Co. relating to the Joy purchase, and
was made out by me.

DIRECT EXAMINATION RESUMED.

InT. 30. The paper attached to Wm. B. Ogden’s deposition and
marked “ Exhibit F,” is a letter purporting to be written to Ogden and
Jones, and I rceognize on the back of it an endorsement in the hand-
writing of Mr. Jones. I conclude from this that it was received by
them.
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EXHIBITS ATTACHED TO MR. FRISBIE’S DEPOSITION.

337 “Exnisrr A

Articles of agreement made, de., the 224 day of July, 1852, between
Wm. B. Ogden and Allen Robbins, by Wm. B, Ogden, Lis attorney, of
the first part, and Hiram Joy of the second part, witnesseth, that the
party of the first part, in consideration, &e., hereby agrees to sell to the
party of' the second part, all that certain lot, &e., known, &e., as part of
the E.  of 8. E. } of Sce. 5, T. 39, N. R. 14 E., bounded, &e., contain-
338 ing about one acre. And the said party of the second part hereby agrees
to pay to said party of the first part, at the office of Ogden, Jones & Co.,
in Chicago, the sum 0f$1,525, as follows : £525 June 1st, 1853; $500 June
339 1st, 18543 $500 June 1st, 1855, with interest annually, &c.; and that he
will pay all taxes subsequent to the year 1851, and all assessments, .
The party of the second part further agrees that he will ercet good and
substantial buildings on said premises by the first of December next,
worth at least $1,000, which shall remain thercon, &e.
(Here follow covenants for a deed, &e., &e.)
349 In witness whereof, the party of the first part in person and by
attorney, and the party of the secand part, in his own proper person, have

hereunto set their hands and seals, &e,

Wi B. Ocpen, |L. S.]

ALLexy Robpixs, [L. S.]

By W. B. Ogden, his attorney,

Hirax Joy, [ L. S.]
343 “Exmmeir B.”

[This is a deed of conveyance of the premises described in the fore-

going coutract, beariug date February 29th, 1856, in which the grantors
mentioned are William B. Ogden and Allen tobbins, and  Hiram Joy i
grantee. The deed is exccuted ouly by Wm, B, Ogden.]

S
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EXHIBITS ATTACHED TO THE DEPOSITION OF MR. HATHAWAY.,
346 “ Exnisir A.”

[This is an account with the Wight property from February 1st to
August 1st, 1853, rendered by Ogden, Jones & Co., August 1st, 1853, and
commencing as follows :

“Tnr Wienr Prorerry,
In account with Qgden, Jones & Co., successors to Ogden
& Jones.”]

347 ¢“ Exumir B.” J

[This is another account with the same property from August 1st,
1855, to Kebraary 1st, 1856, rendered by Ogden, Jones & Co., February ‘
1st, 1856, and commencing as follows : |
“Wigur PropErry,

In account with Ogden, Jones & Co., survivor and success- ‘
ors of Ogden & Jones.”]

348 “Exnmir C.” i

[Another acecount with the same property from August 1st, 1854, to
February 1st, 1855, rendered by Ogden, Jones & Co., Ifeb. 1st, 1855, and
commencing as follows :

“ Wigar PRrorErry,
In account with Ogden, Jones & Co., survivor and success-
ors of Ogden & Jones.”]

349 ‘“ Exmmrr D.”

[Another account with the same property from Febraary 1st, to Au-
gust 1st, 1855, rendered by Ogden, Jones & Co., Aug. 1st, 1855, and
commencing as follows :




“ Wiaur Prorerry,

In account with Ogden, Jones & Co., survivor and success-
ors of Ogden & Jones.”]

“ Exuinrr 187

[Another account with the same property, from August 1st, 1852, to

February 1st, 1853, rendered by Ogden, Jones & Co., February 1st, 1853,
and commencing as tollows :

“Tae Wignr Prorerry,

In account with Ogden, Jones & Co., successors to Ogden
& Jones.

"This statement contains a credit of $25,000 under date of Nov. 11th,
1852, received froin Bradley and Smith, 1st payment on their contract,
and a debit of $10,000 under date of Jan. 31st, 1853, for 10 per cent.
commissions upon the sale to Bradley and Smith.]

¢ Kxuiprr I.”
Wienr ProPERTY
')

In account with Ogden, Jones & Co., successors of Ogden

and
Jones.

1852. Dr.
Aug. 10. To commissions on sale, 1 a. E. 3, 8. E. 5 to

Hiram Joy, a 1525. - - = $152.50
1853.

Jan. 31. To interest on am’t com’s on sale to Hiram
Joy to Feb. 1, 1853.

4.32
June 30. To Chicago Land Co. for transfer of pay’t
rec’d May 27, 1853, of H. Joy on cont. 1 a. - 603.28
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1853, Cr.

Jan. 31. By counter chg. of com’s chg’d Ang. 10, 1852,

on sale to H. Joy a $1,525. - - - - 815250

By counter ch’g am’t int. ch’ed on above

com’s in account ren’d - - : - 4.32

May 27. Cash of FL. Joy on cont. 1 a in Sce 5. - 603.28

$760.10 $760.10
A correct abstract of Wight Property account on books of’ Ogden,
Jones & Co., as far as relates to sale to Hiram Joy.

¥, HAatHAWAY.

Cuicaco Laxo Co.,

In account with Ogden, Jones & Co. CRr.
1853.
June 30, By Wight Property, for transfer of amount rec’d
May 27, 1853, of I Joy on his cout 1 a. - - $603.28
1854.
Dee. 1. By Cash of H. Joy on cont. 1 a. in 5, 39, 14, e 588.00
1855,

Nov. 7. By Cash of I Joy, on cont., I.. 11, B. 83, E. a.in full, 584.18

$1,775.46
A correct abstract of Chicago Land Co. account on books of Ogden,
Jones & Co. so far as relates to sale to Hiram Joy.

F. HatHAWAY.

Stipulation admitting that the letter of March 4th, 1848, from Allen
Robins to Ogden and Jones attached to Wm. B. Ogden’s deposition and
marked “ Exhibit F,” and that the letter of Aug. 27th, 1852, from said
Robbins to Wm. B. Ogden, attached to said Ogden’s deposition and
marked “Exhibit C,” were written and received at or about the times they
bear date
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Decrer rendered May 2d, 1859, that the agreement of Nov. 10, 1852
set forth in the pleadings, be carried into exeention, and that said defend-
ant execute and deliver to Mahlon D. Ogiden, Trustee of the Chicago Land
Company within 30 days, a deed of conveyauce sufficient to convey the
legal title to an undivided half of the premises in question. And in case
of his refusal to execute such conveyance, the Master in Chancery shall
make and delivera deed, &e. And it is further ordered, by consent of
parties, that the partics shall have all the benefit of their exceptions to the
several rulings of the Judge noted in the Judge’s several certificates, as
fully as if the same were embodied in this decree, and defendant to pay

costs, &e.

Defendant excepts to the decree and prays for an appeal.

Appeal granted, and bond filed in compliance with the order of the

Court.

Appellant assigns for error,

Isr. The Court below erred in admitting and considering the testi-
mony of John Bradley, George Steele, and Edwin H. Sheldon.

2d. The Court below erred in exeluding from this case as evidence
the bill and answer in Chancery, in the suit Robert J. Walker vs. William
B. Ogden and Mahlon D. Ogden.

3d. The Court below erred in decrecing a specific performance of
the contract referred to in the bill.

4th. The Court below ought to have rendered a decree dismissing
the bill.

STUART & AYER,
Solicitors for Appellant.







