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Supreme Gonrt of the State of JNinois,
Tairp GrAxD Division, :

April Texrm, '1864.

J. Youxe Scanoxn, Tmoxas Kemor, axp Mary Darcy,
Winow, LPlaintiffs in Error.
.

Cornerivs Swarrwout, Defendant in Lrror.

BRIEF AND ARGUMENT
FOR PLAINTIFEFS IN ERROR.

Tms was an action of ejectment, brought by Swartwout
against Scammon, Kehoe and Mary Daily, to recover Lot
6, Block 129, School Section Addition to Chicago. The
action was commenced in January, 1862, and after being
continued from time to time, was at the April term, 1864,
submitted to the court for trial upon the following agreed
state of facts:

That Thomas Jenkins owned the demanded premises in
fee in 1837, and until his death, August2d,1852. = That he
died intestate, and left no heirs resident in this State, and
that no administrator of his estate has ever been appointed
in this State.
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Both the plaintiff and defendants claim title to the de-
manded premises under judgments against Jenkins, and
the case will turn upon questions relating to the validity
and regularity of the proceedings had to enforce those

judgments.
Those proceedings, for convenience, are stated as follows:

PLAINTIFF’S TITLE.

Swartwout v. Jenkins.

Judgment, Cook Circuit Court, March 17, 1838, for
$609.95.

Execution issued March 19, 1838, which was duly re-
turned unsatisfied.

Sci. fa. sued out March 16, 1858, against, inler alia,
Scammon as terre tenant of Lot 6, Block 129, ete.

Served on Rees, one of the defendants, and returned not
served on the others.

Alias Sci. fa. issued, but was not served on any of the
defendants.

Judgment of Revivor, March 7, 1859.

Execution issued May 2, 1859.

Levied on demanded premises, May 25, 1859 ,

Sold by sherift' to plaintiff, June 16, 1859. ,/ L Lo

} . (;.- Sheriff ’s dged to plamtlﬁ' 1860. ¢ /
;\5» Ak :[4}:- 0L ,(«’) ‘/\ } 5///:‘ 75 ,J., / /}/"f.) oo i/ Ad
el DEFENDANTS' TITLE
e -
e Demmond v. Jenkins.
V%f /1 Judgment, Municipal Court of Chicago, April 17, 1838,
{‘ ) tor S
/5 < «Jé Executlon issued January 14, 1839.
# Demmond died in Will county, Illinois, July 1854.
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Sophia Demmond duly appointed executrix of his will,
August 17, 1854.

She assigned thg judgment in favor of her husband, to
Rees, April 2, 1858.

Rees made affidavit of Jenkins’ death; that he died in-
testate ; that he left no heirs in this State; and that there
was no administration of his estate in this State.

An execution issued in the name of Sophia Demmond,
executrix, against the lot in controversy, among others as
the property of Jenkins, deceased, dated April 7, 1858,—
levied on the lot, April 8, 1858, sold by the sheriff, May
5th, 1858 ; and a sheriff’s deed of it was made to Rees
August 9, 1859, and the defendants below set up the title
thus acquired by Rees, as outstanding title in him, to de-
feat a recovery of Swartwout.

Both judgments were rendered in 1838, and an e¢xecu-
tion was issued on each ot them, within one year after its
rendition.

An execution was issued on the judgment under which
Scammon et @l. claim title, twenty years, wanting ten days,
after the date of the judgment, and nineteen years, two
months and twenty-three days after the date of the first ex-
ecution that was issued.

Where an execution has been issued within a year and a
day after date of a judgment, another execution may issue
at any time, without reviving the judgment by scire fa-
cias.

Lampsett v. Whitney, 2 Scam., 441.

Jackson dem. Thompson v. Stiles, 9 John. 391.

2 Tidd’s Practice, 1104 and 994 in note.

Adires v. Hardress, 1 Strange, 100.

Thorp v. Iowler, 5 Cowen, 446

Bank of Mississippi v. Catlett’s Lwecutors. 5
How. Miss. 176.

Payne v. Payne’s Executors, 8 B. Mon. 391,



4

In this case the exccution had issued more-than twenty
years after the last one, and was sustained.

Dowsman v. Potter, 1 'Mif 368.\/%(}
Jordan v. Peity 5 Florida; 326.

Demmond having died, an execution was properly is-
sued in the name of the executrix of his.will.

' Revised Statutes, 1845, 307, sec. 40.

Being: the act of February 19th, 1841.

Purple’s Real Estate Statutes, 338.
Durham et al. v. Heaton, 28 1lls. 264.

As Jenkins died intestate, and there was no. administra-
tor of his estate, the execution in favor of Demmond,
executrix, etc., was properly issued against the lot in con-
troversy, as the property ot Jenkins.

Revised Laws, 1845, 307, sec. 37.

Being the act of February 25th, 1843,

Purple’s Real Estate Statutes; 348-9.

From these premises we conclude, that the execution un-
der which Rees acquired title to the demanded premises,
was regularly issued and levied upon the demanded prem-
ises.

Thelevy was made just eleven months before the judgment
of revivor was entered in the proceedings, by Swartwout, to
revive his judgment against Jenkins, and a sale was made
on the Demmond execution, almost ten months betore that
Judgment of revivor ;. the levy under the Demmond exe-
cution was made thirteen months and seventeen days be-
fore the levy of the Swartwout exeention; and the sale
under the Demmond execution was made thirteen months
and eleven days before the sale under the Swartwout exe-
cution ; and the deed to Rees was made more than a year
before the deed to Swartwout; so that all the several pro-
ceedings had Ly the parties to the Demmond judgment,
were prior, in point of time, to those under the Swartwout
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judgment; and, we insist, é@? gave Reegthe paramount
title to the demanded premises, and that Scammon and his
co-defendants, may defend their possession under that out-
* standing title.
Lupert v. Mark, 15 T 541.

The parties to these proceedings acquired their respective
interests in the premises, by virtue of the levies of their
executions. Neither of their judgments were liens on the
premises, as against each other, “or bona fide purchasel‘\s,
“ or incumbrances by mortgage, judgments, or otherwise,”
after the lapse of seven years from the last day of the
terms at which they were respectively rendered.

Revised Laws 1845, 300, sec. 1, which is the act of Jan.
17, 1825.

Purple’s Real Estate Stat., 328.

If these views are correct, then the title acquired by
Rees was paramount to that acquired by Swartwout, and
the court below erred in finding the issues for Swartwout
and rendering the judgment in his favor.

The judgment of revivor, it is hardly necessary to say,
became a lien on the premises only from the date of its
entry, and not from the time of suing out the ses. fa., or
serving it, and further, that neither of the writs of sci. fa.
sued out by Swartwout were served on Scammon, who was
described as the tenant in possession of the premises in

‘- controversy.

It was served on Rees, but he was not the terre tenant
of this lot, but of some other property described in the
sci. fa., and not in question in this suit, and he was not,
therefore, disabled in any degree from buying the demand-
ed premises at the sheriff ’s sale under the m judg- ﬁm
ment, as he had no interest in them, or the proceedings
against them.

SCAMMON, McCAGG & FULLER,
Lor Plantiffs in Error.
Orrawa, May 13, 1864.



