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“In Supreme Court of I1linois.

@ ===

APRII TEHIRIM L858.

THE CHICAGO AND ROCK ISLAND, )
RAIL ROAD COMPANY. &

VS.
MARY FELL. J
APPEATL FROM PEORIA.

On the 12th December 1854, the appellants presented to the circuit court of La Salle
county their petition for a writ of certiorari, for the purpose of reviewing the records and
progeedings in a certain suit in which Mary Fell was plaintiff and appellant was defendant,
which suit was commenced before a justice of the peace of La Salle county on the 21st
August, 1854, and judgment rendered against the defendant on the 28th August, 1854, for
$64.16 debt, and $1.37% costs. The cause of action as stated in the transcript, was
“trespass ca personal property.”

The petition states, in substance, that the ¢ Chicago and Rock Island Railroad Com-
pany,” were duly organize under an act of 27th February, 1847, and an act of February 7th,
1851, That they, during the year 1854 were constructing and operating their said road.

"That a suit was commenced against the said company as before stated: That summons
waz returned served as follows :

« Bxecuted the withiz summons by leaving a true copy of the same with Rollin G. Parks,
an agent of said company, this22d day of August, A. D. 1854, the president of said
company not residing in my county.”

That the plaintiff’s claim was for a cow killed by the cars of said company, regularly
running on said road, of the value of which, and also the value of the miilk of said cow,
from the time she was killed until the commencement of the suit. Proof was introduced.

Phat the defendants did not appear before the justice, and the plaintiff recovered a

* judgment as before stated.
That the summons was served on Parks, who was freight agent at La Salle, and who had
" nothing to do with the Jaw business of the company.
~ Thatassoon as the summons was served he enclosed a copy to Jobn E. Henry, superintend-
" ent of the road, which was not received ; so that the agent of the company whose business
it was to attend to the law business of the company, nor the company had any notice of
the suit or judgment until more than twenty days after it was rendered.

That the justice had no jurisdiction of the subject matter of the suit.

That such action of trespass for killing a cow, and for the milk of such cow, could not
be maintained against the said compauy.

That appellant had no opportunity to ta*e an appeal in the ordinary way, and could not
successhully prosecute a certiorari under the statute, and concludes with a prayer for a
common law writ of certiorari.

The petition is verified by affidavit.

A bond in due form of law, conditioned for the due prosecution of the suit, was filed
the 18th of December, 1854. 4

‘Phe writ was issued on the 27th December, 1854.

On the 4th June, 1656, the venue in the cause was changed to Peoria county.

At the December Term, A. D. 1857, the defendant moved to quash the writ of certiorari
.and dismiss this suit for the following reasons:

1. No common law writ of certiorarilies in such case.

2. The facts appearing on the face of the petition in said cause do not authorize the

“issuing of uay such writ.

3. T'he transcript and papers on file show that the Justice decided correctly in said
-cause.

4. By return of said Justice it does not appear that said Justice has committed any error
in law. '

5. The Justice had jurisdiction, and did not proceed illegally, so that no such writ lies.

The court sustained the said motion, and ordered a procedendo to the justice, and the
appellant then and there excepted.

ERRORS ASSIGIN ED.

i. The court erved in sustaining the motion to dismiss the writ of certiorari.

9. The court erred in not reversing the judgment of the Justice of the Peace, and in not
rendering judgment for the appellant.

3. The judgment of the Justice ought to have been reversed, because the suit was for
a trespass to personal property, and the judgment was in debt.

N. H. PURPLE, Atty. for Appellant.
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