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S A T O e oae e VOIS Lo @he Penple of 1he State of Illinois,
To the Sheriff of the County of — — =~ — — — QGreeting:

%‘ét[dllﬁ’[} In the record and proceedings, and‘also in the rendition of the judgment

of a plea which was in the &/«,M Court of @j/C(/—

County, before the Judge thereof, between

Gl S el :

plaintiff, and

Aoocf &, Jores d,/m J el e

( defendantd , it is said that manifest error hath intervened, to the injury of the said

|

W /T . EErlol ceec

Vs

as-we are 1nf01)1ned by Z‘-4 — complaint, the record

angd proceedings of, w‘hlch said judgment we have caused to be brought into our Su-
pleme Coult of the State of Illinois, at Ottawa, before the Justices theleof' to correct

the errors inf the sarpe in due form and manner, according to law; @l)fl’l‘fﬂl’i‘, 1Ue
%mmmtb UHII, That by good and lawful men of your County, you give notice to the said

that 7%5‘ be- ,':md appea1 ‘before the Justices of our said Supreme Court, at the next

_ term of said Court, to be hoRlen at Ottawa, in sald State, on the first Tuesday after the

‘third Monday in April next, to hear the records and’ proceedings aforesaid, and

the errors assngned if shall see fit; and further to do and receive what said
Court shall order in this belalf; and have you then there the names of those by whom

you shall give the said %W (@ oéé(/ééz/«/

notice, together with this writ.

Jaltess, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Seal thereof, at Ottawa,
this é/c@-\ day of st vt~ inthe
Year of Our Lord One Thousand Eight Hundred

e

Clerk of the Supreme Court.
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ST AT ee sovia Ty OTS: L. The People of the State of inois,

To the Clerk of the &M Court for the Countyf %&, — Gresting:
(é\g'ff'ctlfﬁf , Chw the secord and /&zoccc(//n d, @s alss ond the' rendiion 0/
\

I /;6(?772%// oo @ /&/g{a which was o the (Pt Cee Xl o0
Gourt/ o/é ______________ Lt e Gount, 3 /c%fy the //’/—ﬂ?w //%7’&0/ lestneen/
Sl M. Coclelooce

- = PR T O D O b L A e (o L (/{}/?ﬂf/ﬂﬁ/'J Sttt dad mant-
/4

/cdl' ctior Sl intervend?, 4o the z%/&/z'a/w/ 0/ e z%azwm'(// ...................................

’” B ST e S e e e R T T e e SR SR SR SRS AS S SR en PR SN s e - e v e e e o e 2 i e e
r ~----_._--:,':_ _________ ) S Oy S S RS Y as we ave’ tnformed)
€ // _______ = > / and we //’/77 1410/4'77 that cotor hould do

V%

" covsectad % any theie’ 404 v/ dive //0577;/ and manner, and //{5!‘/254/42’% te done’
* fo the /maf/z'w aforesacdt, command o that 7/ //)((////7/()72/ /iz/ew% 7% //'wwz,’
o //z'dlm'za/// and o/z/,%é, wtthout (/c/(”zy dend” 1 our ol /r}dé'ced 0/ ther -
///zamy Gonitr the’ recosd and /I/Zﬂf’eﬁf/ﬁl Zi o/ he ///(w}z/ afoicoaid, wilk
A //mfd Z‘o/w/lm'y the’ sames undor your seall, 30 thal we may have the
Jamne/ lefore our® ) /’;M/zbrzzj (A/ﬂ&//ﬂé/ al (//;-)//(zm(z, o he %mmy 0//7 cf/(l
C-%//a) o/ the/ ///,’%4// Q%cda/(&?/o (?//w oo thoscd @///mzzézy V% Q?gé{/ nezt, that
the rccotd and /zwceef/é;yd, /0477 n&z%m/ez?. we may cawse (o do done thetern,
lo coviect Mo coor, whaly 0/ ¢7//0 my//{) lo do done :zcmz:ék/ lo law!
' dWitness, e Fon . ot 2D. Gator, %Az}é
: /?/;(/é}rﬂ’ // o’ sarld Cowit, and the Feal

Mool , at Oftawa., thyy.. Cod. e //(M/O ﬂ/
¢ g e e 0//&(17! (/ COuo _Loid
o (housand //7// Lundsed and G Lestle,. Teus—

gy o Yl el

Cleck of the Supreme Comt,
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1882.

EDWIN R.STODDARD,
PIUf. in Lrror,

8.
JOSEPH C. JARVIS,

)
Er Error to Ogle.
 Deft. in Error. )

POINTS FOR DEFENDANTS IN ERROR.

L.

The 26th Section of the Practice Act, 2 Purples’ Stat. 825, expressly
provides that the plaintiff, in an attachment suit, shaZZ file his declaration
at the return term of the attachment, and if he fails to do so, the defend-
ant in attachment, by entering his appearance, shall be entitled to a
judgment for costs; which judgment for costs this Court has intimated
is a judgment of dismissal of the attachment. 18 Ills. 150.

1L

In this suit, before the plaintift had filed the declaration, the defendant
filed his pleain abatement to the writ, taking issue on the aftidavit. This
plea was stricken from the files, on plaintiff’s motion. The plaintiff not
having filed his declaration until alter the close of the first term of the
Court, after the issue of the attachment, the defendant immediately
moved to dismiss the suit, under the 26th Section of the Practice act,
which motion was allowed, and the suit was dismissed,



I1T.

The Proceeding by Attachment is severe, and the intention of the
Legislature was to give defendants in attachment an early disposition of
their suits and an early release of the property attached, if the suit should
fail ; and, to insure diligence in the plaintiff; it imposed upon him the
penal consequence of having his suit dismissed if he failed to have his
declaration on file, during the return Term of the attachment.

S o) 2B
IV,

The plea in abatement was properly filed before the motion to dismiss
was made ; it was necessary to plead it before any step was taken in the
cause.

The motion to dismiss was made in time ; it was made just as soon as
\ . .
the plea in abatement was disposed of.

The plea in abatement was no plea to the merits, and was not a plea
to the declaration ; it was a plea to the writ taking issue on the aflidavit
on which the writ was founded, and was filed before the declaration was.

It is true, that a personal service on a defendant in an attachment,
does authorise a judgment ¢ personam against him, but the reason of
the rule established by the 26th Section of the Practice Act, is not in
any manner changed by a personal service. The property seized by the
attachment (which it is the object of this section to rclease) being still
held by it, and not discharged by the personal service.

7% cé’cﬁ LS
V.

The authorities referred to by the plaintiff, are not in point, those
relating to the Ist Point merely deciding that a motion to dismiss for
want of security for costs must to be made at an early date and before
pleading to the merits. And the other anthorities merely decide that,
when there is a personal service, judgment ¢w personaimn can be rendered
against the defendant.

The question as to the time when a wotion to dismiss, like ours, should
be made, and how the right to make it is effected by personal service, is
not touched by these decisions.

JAMES M. WIGHT,
Aty for Deft. in Error.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D- 188682.

EDWIN R. STODDARD, ]
PLUF. in Error, | '
: 8. L Error to Ogle.
JOSEPH C. JARVIS, |
Deft. in Error. )

POINTS FOR DEFENDANTS IN ERROR.

I

The 26th Section of the Practice Act, 2 Purples’ Stat. 825, expressly
provides that the plaintiff, in an attachment suit, skaZZ file his declaration
at the return term of the attachment, and if he fails to do so, the defend-
ant in attachment, by entering his appearance, shall be entitled to a
judgment for costs; which judgment for costs this Court has intimated
is & judgment of dismissal of the attachment. 18 Ills. 150.

1L

In this suit, before the plaintifi’ had filed the declaration, the defendant
filed his plea in abatement to the writ, taking issue on the aftidavit. This
plea was stricken from the files, on plaintifi’s motion. The plaintift not
having filed his declaration until after the close of the first term of the
Court, after the issue of the attachment, the defendant immediately
moved to dismiss the suit, under the 26th Section of the Practice act,
which motion was allowed, and the suit was dismissed.

#,



11T,

The Proceeding by Attachment is severe, and the intention of the
Legislature was to give defendants in attachment an early disposition of
their suits and an early release of the property attached, if the suit should
fail ; and, to insure diligence in the plaintiff, it imposed upon him the
penal consequence of having his suit dismissed if he failed to have his
‘declaration on file, during the return Term of the attachment.

A L
IV,

The plea in abatement was properly filed before the motion to dismiss
was made ; it was necessary to plead it before any step was taken in the
cause.

The motion to dismiss was made in time ; it was made just as soon as
the plea in abatement was disposed of.

The plea in abatement was no plea to the merits, and was not a plea
to the declaration ; it was a plea to the writ taking issne on the affidavit
on which the writ was founded, and was filed before the declaration was.

It is true, that a personal service on a defendant in an attachment,
does anthorise a judgment ¢n personam against him, but the reason of
the rule established by the 26th Section of the Practice Act, is not in
any manner changed by a personal service. The property scized by the
attachment (which it is the object of this section to release) being still
held by it, and not discharged by the personal service.

/s L 1) 3
v,

The authorities referred to by the plaintiff, are not in point, those
relating to the 1st Point merely deciding that a motion to dismiss for
want of security for costs must to be made at an early date and before
pleading to the merits. And the other anthorities merely decide that,
when there is a personal service, judgment ¢u personam can be rendered
ngainst the defendant.

The question as to the time when a wotion to dismniss, like ours, should
be made, and how the right to make it is effected by personal service, is
not touched by these decisions.

JAMES M. WIGHT,
Aty for Defts in Ervor.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D- 1862.

EDWIN R. STODDARD,
PUf. in Lrror,

8.
JOSEPH C. JARVIS,

?

L Error to Sale.
I
Deft. in Irror. )

POINTS FOR DEFENDANTS IN ERROR.

Il

The 28th Seetion of the Practice Act, 2 Purples’ Stat. 825, expressly
provides that the plaintiff, in an attachment suit, shaZZ file his declaration
at the return term of the attachment, and if he fails to do so, the defend-
ant in attachment, by entering his appearance, shall be entitled to a
judgment for costs; which judgment for costs this Court has intimated
is a judgment of dismissal of the attachment. 18 Ills. 150.

0L

In this suit, before the plaintifi had filed the declaration, the defendant
filed his plea in abatement to the writ, taking issue on the atfidavit. This
plea was stricken from the files, on plaintift’s motion. The plaintiff not
having filed his declaration until alter the close of the first term of the
Court, atter the issue of the attachment, the defendant immediately
moved to dismiss the suit, under the 26th Secction of the Practice act,
which niotion was allowed, and the suit was dismissed.



I1I.

The Proceeding by Attachment is severe, and the intention of the
Legislature was to give defendants in attachment an early disposition of
their suits and an early release of the property attached, if the suit should
fail ; and, to insure diligence in the plaintiff, it imposed upon him the
penal consequence of having his suit dismissed if he failed to have his
declaration on file, during the return Term of the attachment.

/9y LA 293
IV,

The plea in abatement was properly filed before the motion to dismiss

was made ; it was necessary to plead it before any step was taken in the
cause.

The motion to dismiss was made in time ; it was made just as soon as
the plea in abatement was disposed of.

The plea in abatement was no plea to the merits, and was not a plea
to the declaration ; it was a plea to the writ taking issue on the affidavit
on which the writ was founded, and was filed before the declaration was.

It is true, that a personal service on a defendant in an attachment,
does authorise a judgment én personam against him, but the reason of
the rule established by the 26th Section of the Practice Act, is not in
any manner changed by a personal service. . The property scized by the
attachment (which it is the object of this section to rclease) being still
held by it, and not discharged by the personal service.

/& e )3
A

The authorities referred to by the plaintiff, are not in point, those
relating to the Ist Point merely deciding that a motion to dismiss for
want of security for costs must to be made at an early date and before
pleading to the merits. And the other anthorities merely decide that,
when therc is a personal service, judgment ¢u personan can be rendered
against the defendant.

The question as to the time when a motion to dismiss, like onrs, should
be made, and how the right to make it is effected by personal service, is
not touched by these decisions.

JAMES M. WIGHT,
Aty for Defte in Ervor.
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SUPREME COURT ( OF ILLINOLS,

THIRD GRAND DIVISIOIN.

Sl

APRIL TERM, 1862, AT OTTAWA.

SAILET = b

LT

EDWIN R. STODDARD,

JOHN 'T. MILLER &
JOSEPH C. JARVIS

ST 14 &

l( ‘ Enn_o‘ri“'rb’ ’OGLjs:.

CWQYER G

o e

This was an action of assumpsit.

2 Affidavit for Attachment.
4 Attachment Bond.
5 Writ of ‘usual form, returnable at June Term upon the back of which
6 isthe followmg return: ¢ Served thc withini on the within Joseph C. Jar-
vis by reading thevsame in his presence and hearing this (7) seventh day of
April, 1859, ’
Service...... et oniern w0 0B | 2
Mileage.iccnr i o ..1.00
Ret. & anta. oo B 10 s SRV e "
LET DR 8l e Ohbus

F. G. PETRIE, Sheriff.
By Joun A. HuaUEs, Dep.”

STATE OF ILLINoIS, e ENIET AN, T
- Oglg Chunky, ¢ }L CODBI Ok 1ITiaor

By virtue of the within writ of Attachment, I have this 6th dny of

April, A. D. 1859, levied upon the following described real estate, to wit:

Lot three (8) in Block No. six (6) in the town of Lane in the County of

Ogle and State of Tllinois, according to the original plat of said town.
F. G, PETRIE, Sheriff.
By Jomxn A. HUGUES.

Filed Apml 16th, 1859. 1
M. W. Sm'm, Clerk. |
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A1

214
16
15

17

2

Plea in abatement of the writ, that defendant was not about to leave the
State, with the intention &c., verified by affidavit. Filed Aug. 30th 1859,

Declaration in assumpsit.
1st count. For work and labor on a school house wall, at a certain con-
tract price.

2d. The common counts, copy of the account sued on attachee &e. Decla-
ration. Filed September 9th 1859, being Sept. Term.

Motion by PItff that the Plea in Abatement be stricken from the files.
Motion sustained by the Court.

Motion by Defts that cause be dismissed for want of a Declaration at the
Return Term of said attachment

Motion sustained. Exception by PItff and appeal prayed and allowed.

ERRORS ASSIGNED.
1st. The Court erred in dismissing the suit.

9d. The Court erred in rendering the judgment aforesaid in manner and
form aforesaid.

POINTS.

1st. The motion to dismiss the suit because the Declaration was not
filed at the Return Term, was a dilatory motion, and could not be made
after Plea had been filed.

Tt is like o motion to dismiss for want of security for costs; it must be

made at the First Term.
Adams vs. Miller, 14 I11. 71.
Adams vs. Miller, 12 Il1. £7.
Edwards et al. vs. Helm, 4 Scam. 146.
Trustees vs. Walters, 12 Ill. 15 1.

2d. There having been personal service, the action became a personal
onc, and is governed by the same rules of practice as other personal ac-

ticns,
Rowley vs. Berrien, 12 Ill. 202.
Young vs, Campbell, 5 Gilm. 83.
Conn et al. vs. Caldwell, 1 Gilm. 536.
By taking issue on the declaration by filing plea, defendunt admit:
ted that it was correctly filed.

Donalior v8. Gardner, 24th Ill. 565.

GLOVER, COOK & CAMPBELL,
For Appellants.
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SUPREME COURT OF ILLIN()Ib

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

I(:

EDWIN R. STODDARD, ) T

s: : y
JOHN T. MILLER & [L .Ennon To :OGLE, . i
JOSEPH C. JARVIS.” & R S CER UL NP AU CER TS AT
This was an action of assumpsit.
Affidavit for Attachment.

 Attachment Bond.

o

4

5 ‘Writ of ‘usudl form, returnable at June Term upon the back of which

6 isthe following return: ¢ Seryed:the:within on the within Joseph C. Jar-
vis by reading the spme in his presence and hearing this (7) seventh day of

AprJ 1859.
Service. ... .. RO B6000 50
Mileage. ... .. oM 1| (1Dt Lt
Ret. e 10
."_ i 351.11"""" 3 T sl o chabin B R

Jin $1.60 H 1%, Soat WA (ot
: F. G. PETRIE, Sheriff.
By Jonn A. Huaugs, Dep.”

o .

(.-A,: 3 “: .c -~ .' La

-----

STATE o¥ ILLINoIS, } :
E

Og}e ngnty b i

April, A. D. 1859, levied upon the following descrlbed real estate, to wit:
Lot three (8) in Block No. six (6) in the town of Lane in the County of |
Ogle and State of Tllinois, according to the original plat of said town.
F. G, PETRIE, Sheriff.
By JorN A. HUGUES.
Filed April 16th, 1859. [
M. W. 8z, Clerk. %
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14
16

17

2

Plea in abatement of the writ, that defendant was not about to leave the

_ State, with the intention &c., verified by affidavit. Filed Aug. 30th 1859,

Declaration in assumpsit.

1st count. For work and labor on a school house wall, at a certain con-
tract price.

2d. The common counts, copy of the account sued on attachee &c. Decla-
ration. Filed September 9th 1859, being Sept. Term.

Motion by'Pltﬁ‘ that the Plea in Abatement be stricken from the files.
Motion sustained by the Court. ]

Motion by Defts that cause be dismissed for want of a Declaration at the
Return Term of said attachment

* Motion sustained. Exception by PItff and appeal prayed and allowed.

ERRORS ASSIGNED.
1st. The Court erred in dismissing the suit.

2d. The Court erred in rendering the judgment aforesaid in manner and
form aforesaid.

POINTS.

1st. The motion to dismiss the suit because the Declaration was not

filed at the Return Term, was a dilatory motion, and could not be made
after Plea had been filed.

It is like a motion to dismiss for want of security for costs; it must be

made at the First Term.
Adams vs. Miller, 14 I11. 71.
Adams vs. Miller, 12 Ill. 27.
Edwards et al. vs. Helm, 4 Scam. 146.
Trustees vs. Walters, 12 Ill. 154,

2d. There having becn personal service, the action became a personal
onc, and is governed by the same rules of practice as other personal ac-

ticns.
Rowley vs. Berrien, 12 Tl1. 202.

Young vs, Campbell, 5 Gilm. 83.
Conn et al. 8. Caldwell, 1 Gilm. 536.
By taking issue on the declaration by filing plea, defendant admit-
ted that it was correctly filed.
Donahor vs. Gardner, 24th Ill. 565.

GLOVER, COOK & CAMPBELL,
For Appellants.
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