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Supeeme Gowet ot Fllineis,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

. BAY, Er ar, )
vs. ‘ lr No. 89.
COOK. J

DEFENDANT’S BRIEF AND POINTS.

On the 12th March, 1350, Daniel T. Wood having been appointed deputy
sherift of Cook county, by defendant in error, with Henry B, Bay, the ancestor
of Edgar T. Bay and others, as his sureties, gavela bond indemnifying Cook
against the acts or defaults of Wood as deputy in penalty of $10,000,

May 1, 1851, H. B. Bay purchased the lands in controversy from
Joseph Smith, paid for them wich his own means, but took the title in the name
of his infant son, Edgar T. Bay.

Nov. 21, 1851, a suit was commenced on the bond, process served on Bay
same duy, which resulted in o judgment in the Cook Circuit Court, May 30th,
1857, for §10,000 next to be satisfied on payment of $5.882,17 damages and
costs. June 12, 1857, execution sued out and delivered to sheriff July 28,
1857.  On application cf the said Bay this Jjudgment was set aside, and exe-
cution returned by order of comt. That order was an error brought, set aside by
the Supreme Court, April term, 1859, its opinion not being filed until the April
term, 1860.

“e  May10, 1860, (p. 80,) II. B. Bay died, leaving Edgar T. Bay, his son and

sole heir, testate, making him his devisee, and devising the property in contro-
versy to his son, and appointing John S. Bay his executor, who qualified and
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took out letters the Gth day of I'ebruary, 1861. April 15, 1861, Cook’s claim

on the judgment allowed against the estate at $6,648.50, and on the 18th May,
1861, the bill in this case filed.

On the 30th January, 1860, five days after date of will, H. B. Bay sells
to John S. Bay one-third part of two dregding machines, and other property, for
$50.. The machines (p. 52, 8 Int.) worth $3,000.

J

The first question is, was Isaac Cook a creditor of Henry B. Bay at the
date of deed, May, 1851°%.

In Chouteaw v. Jones, et al., 11 Ill., 818, this court said, *The relation
of ‘debtor and creditor between principal and surety, so as to entitle the latter
to avoid a voluntary conveyance, made by the former,]commences at the date of
the obligation by which the surety becomes bound, and not from the time he
makes payment.”

Howe v. Ward, 4 Greenleaf, 195.
Thompson v. Thompson, 19 Muaine, 244.
Carlisle v. Rich, 8 New II., 44.

The case of Howe v. Ward is a parallel case to the present one.
See also b Cow., 67, 18 Wend., 383, and 8 Cow., 429.

Then was the conveyance fraudulent as t6 Cook.

1. He was a creditor.

2. This conveyance of this property to his child, or this settlement of it
upon him, is not shown by the defendant to be such an one as the courts would
protect.

The onus is upon the defence to show in the language of Story Eg., 347,
8, that the circumstances of the indebtment and conveyance repel any possible
imputation of fraud, as when conveyance is of small property, by a person of
great wealth, and his debts bear a very small proportion to his actual means.

The rule as laid down in Read v. Livingstone, 8 J. Chy. R., 481. is the
true rule. See in this connection 18 W., 399.

Hutchinson v. Kelly, et. al., 1 Robinson, Va., Rep. 185, is a strong and
strictly parallel case.

Sexton v. Wheaton, 8 Wheat., 243, C. J. Marshall says: “In construing
this statute the courts have considered every conveyance not made on consider-
tion deemed valuable in law, as void against previous creditors.”
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The next question is, was the aid of a court of equity to sct aside this con-
veyance properly invoked.

In 11 1L, 81, MeDowell v. Cochran, it is held that ordinerily a creditor must
exhaust his legal remedies before calling to his aid-the powers of a court of
chancery. But insolvent estates are an exception, as execution cannot issue
against an administrator.

The same rule is adopted in Crouteaw v. Jones, 11 III. 319.

In this case we took out execution in June 1857. That exceution was
stayed by the circuit court, and the judgment set aside. The case then came
to this court,-and the order setting aside the judgment was reversed in April,
1859. The opinion was not promulgated till April, 1860, after the death of
Bay, so that we had no cpportunity to take out another execution against him,
and could only do as was done in Chouteaw v. Jones, get judgment as the ad-
ministrator, and then file our bill.

The counsel has entirely mistaken the naturc of this bill. There was a .
resulting trust in favo: of H. B, Bay, upon which the judgment of May, 1857
was a lien, or the deed was fraudulent as to him.  Either w. 3 Cook had a right
to have this land applied in p~yment of his debt in judgment. The case ‘n 17
10, 286, Wighiman v. Hatch, is in point, referring to the case of Miller v.
Davidson, 8 Gil., 518.

‘We had obtained judgment, and issued execution within a year, so that
it became a lien upon whatever estate I, B. Bay had in the land. We were
stayed by Bay’s appetlee; (p. 75 of Record,) from enforcing this judgment un-
til after his death. Had he been living, we certainly could have filed this bill
without taking out exccution, and his death can make no difference in that re-
spect.

As to the personal property it is not possible that a sale made to a brother
for $50, of property worth $1,000, after judgment recovered, can be sustained
against that judgment. The counsel insists that this was worth only $500, and
was subject to incumbrances, but the evidence shows that the incumbrances were
debts due by the firm, which, in law, are no incumbrances, if the party is a
bona fide purchaser, and can only become such by instituting proceedings to set
aside the sale as fraudulent, and which the party expressly says he was under
no obligations to pay, and did not agree to pay. These debts if incumbrances
at all were in the sume sense that this judgment was. The creditor has a right
to apply the property of his debtor to the payment of his debt. The whole
thing is a palpable attempt to avoid this claim bya pretended sale to his brother,
for a mere nominal consideration, of property worth a large amount.

W. T. BURGESS,
For Defendant.
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Bill of Complaint.

In Superior Court of Chicago. Filed, May 18, 1861.
Isaac Cook complainant, vs. Edgar T. Bay, Daniel T. Wood,
Lorin G. Butler, Martin Dodge, P. H. Bigelow, and John S.
Bay, executor of the last will and testament of Henry B.
Bay, deceased.

The Bill alleges

1. That the complainant, on the 12th day of March, 1850,
then being sheriff of the county of Cook, and having ap-
pointed Daniel T. Wood, his deputy, the said Wood, and
John McFall, L. G Butler, Martin Dodge, Peter H. Bigelow,
H. B. Bay, and J. E. Hamilton, made, executed, and deliv-
livered to complainant, a certain bond, bearing date on that
day, in the penalty of $10,000, conditioned for the faithful
performance, by the said Daniel T. Wood, of his duties as
such deputy sheriff, and that the complainant should be
saved harmless from all costs and damages, on account of,
or by reason of any or all acts of said deputy, as such dep-
uty, or by color of his said office.

9. That on the 21st day of November, 1851, the com-
plainant sued out of the Circuit Court of Cook county, a
writ of summons in an action of debt, against the said Wood
and the sureties on his bond, returnable to said Court on the
1st Monday of December then next, which was served, &c.
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~ 3. Thaton the same day complainant filed his declaration
against said defendants, counting therein upon the said bond,
and assigning various breaches thereof.

4. That afterwards, on the 30th day of May, 1857, com-
plainant recovered judgment in said Circuit Court, against
the said Wood, Henry B. Bay, Butler, Dodge, and Bigelow,
impleaded with said Hamilton, survivors of said McFall, his
debt of $10,000 and costs, with an order that an execution
issue therefor, to be returned satisfied on the payment of
$5,382.17 damages for breaches, &e.

5. That afterwards, and on the 12th day of June, com-
plainant, in order to obtain satisfaction of his said judgment,
cansed an execution to be issued, &e., for collection of said
sum assessed as damages, &c., with interest thereon from
April 13, 1857, and costs; which execution came to the
hands of said sheriff on the 23d day of July, 1857, and
which execution was returned by said sheriff on the 20th
Nov., 1857, by order of Court; which order has since been
set aside by the Supreme Court of the State of Illinois.

6. That the said judgment remains in full force, &ec.,
and that there is now justly due thereon to the complainant
the said sum of $5,382.17, and costs of suit, and interest
thereon from April 18, 1857.

7. That after the making of said bond, and bhefore May
1, 1851, the said Henry B. Bay purchased from one Joseph
Smith, with his own money and means, certain lands situate
in Cook county, described as the west half of lot number 5,
block number 81, in the School Section Addition to Chicago,
and having paid for the same on that day, became, and was
entitled to a deed therefor; but the said Henry B. Bay, frau-
dulently, and with the purpose and intent to hinder, delay,
and defraud his creditors, caused the conveyance of said
land to be made by said Joseph Smith, to his son, Edgar T.

Bay, then, and now, an infant, and in whom the title to said
lands is still vested.
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8. That said Edgar T. Bay had no funds with which to
purchase said real estate, and that the conveyance was made
to him in fraud of the creditors of said Henry B. Bay.

9. That afterwards, in 1860, Henry B. Bay died, having
made and published his last will and testament, by which,
among other things, he devised the said lands, with two
dwelling houses situated thereon, to his son, Edgar T. Bay,
and appointed John S. Bay executor, &c. ; that said will has
been duly admitted to probate in the County Court of Cook
county, and letters testamentary issued thereon to said John
S. Bay.

10. That the said Henry B. Bay, with his own money
and means, built and erected the said houses, on the said
piece of land, and occupied the same, and received the rents,
issues, and profits thereof.

11. That on the 15th day of April, 1861, complainant
appeared before the County Court of Coolk ‘county, setting
in probate, with a claim against the estate of Henry B. Bay,
for the amount due on said judgment, that being the day
appointed by said executor for the adjustment and settlement
of said claim; and said claim was allowed by said Court, to
the amount of $6,648.58, and placed in the fourth class, to
be paid in due course of administration.

12. That said John S. Bay, as such executor, pretends
and claims that he has filed a full and perfect inventory of
the estate, both real and personal, of said Henry B. Bay, but
has omitted therefrom said real estate; and if said inventory
is correct, there is not sufficient to pay complainant’s claim:

13. That complainant is entitled to have said real estate
sold to satisfy said judgment; but in consequence of frau-
dulent conveyancing thereof, such sale cannot be made with-
out aid of ‘this Court. s SR L
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14. That complainant is remediless at law, &c., and that
defendants may be required to answer bill without oath.

" Prayer for relief.

15. That complainant’s judgment may be declared to
be a lien on said real estate, and the same directed to be sold

to satisfy the same.

16. That the conveyance from the said Joseph Smith,
to the said Edgar T. Bay, may be declared to be and to have
been, fraudulent, as to complainant, and the said Edgar T.
Bay to have received the same in trust for said Henry B.
Bay and complainant, and that upon the sale of said prem-
ises, said Edgar T. Bay be required, either in person or by
commissioners to be appointed by Court, to vest in the pur-
chaser at such sale, a legal and perfect title to the same.

17. That a guardian, ad litem, be appointed for said Ed-
gar T. Bay.

18. Prayer for such other relief, &e.
19. Prayer for process.
Precipe for summons to sheriff, Cook and Will county.
Summons and return of service. |
Alias Summons and return service.
Aﬂi(la_vit that Butler and Bigelow cannot be found.
- Order giving John B. Bay time to plead to bill.

])e.lnul'l'cl' of John S. Bay, and Edgar T. Bay by his
guardian, to bill of complaint, on following grounds :




7

1. That complainant has not made a case entitling him
to the relief prayed for.

9. Tt is not alleged in said bill that complainant has ex-
hausted his legal remedies for the collection of said debt, by
issuing execution, and having same returned unsatisfied, or
that the defendants to said bill, other than said Henry B.
Bay, are, or were, insolvent.

3. That it does not appear in, and by, gaid bill, that the
liability for which complainant recovered judgment, existed
at time of conveyance.

4. That said defendants, Wood, Butler, Bigelow, and
Dodge, are unnecessary, made parties.

5. That it is not averred in said bill that Henry B. Bay
was insolvent at the date of said deed to Edgar T. Bay.

17 Notice to Bigelow and Butler to answer, or bill would
be taken as confessed.

17 18 Proof of publication of notice.

19 Order of default of Bigelow and Butler, and that, as to
them, bill be taken as confessed.

20 Order giving complainant leave to amend bill; made,
March 8, 1862.

21 Amended bill, filed, March 8, 1862; as follows:

1. That on or about the 30th January, 1860, Henry B.
Bay was the owner of an andivided third interest of two
dredging machines, then lying in Chicago harbor, and called
respectively, the Red Bird, and Black Hawk, the other two-
thirds being at that time owned by Augustus Parsons, sub-
ject to incumbrances he had placed upon his two thirds.
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2. That for the purpose of 'defrhuding his creditors, the
said Henry B. Bay conspired with said John S. Bay, and
made a bill of sale to him of one-third of said dredges, for
the consideration’ of fifty dollars, as appears by bill of sale
annexed, &c.

3. Thatsaid one third of said dredges was wortl, at least,
the sum of §8,000, and that fifty dollars was so grossly in-
adequate a consideration, as to be evidence of fraud.

4. That said sale was, and is, fraudulent, as to complain-
ant; that the same should be set aside, the one-third should
be sold and applied on complainant’s judgment.

5. Prayer that sale be set aside, dredge sold, &e.

Bill of sale mentioned in amendment.
Order that defendants answer amended bill.

Notice to examine Joseph Smith, on April 3d, 18629—
served, March 13.

Notice to examine Benj. F. Skinner on the part of com-
plainant, on the 26th June—served J une,.2, 1862.

Joseph Smith’s Deposition.

1. Knew Henry B. Bay in his life time. He died at
Bloomington, February, 1861.

2. Smith and Henry B. Bay purchased of John J. Palmer,
real estate described in deed, made exhibit, and divided the
property therein described ‘between them severally. Smith
deeded to Bay the east half; and Bay conveyed to Smith
west half.

3. Afterwards, - Smith sold the. west: half to Henry B.
Bay, for one-half the consideration in furniture, and the sta-
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ble and lease of the New York House; the Turniture, stable
and lease of the New York House, at that time, were owned
by Benjamin F. Skinner and Henry B. Bay.

4. The said west half was conveyed to Edgar T. Bay by
order of Henry B. Bay; and at the time of the conveyance
there was no improvements on the west halt of said lot.
The trade was made with Bay at the time of the conveyance
to Edgar T. Bay. ;

Benjamin I skinmea’s Deposition.

1. Knew Henry B. Bay in his life time, and in the year
1850 was in the hotel business with him in Chicago. Bay
had one-half interest in the stock aund business, which was of
the value of about $3,500.

9. Bay sold or traded this interest, as he understood, to
Joseph Smith, for a lot on Monroe street, opposite the Gas
Works. Bay took possession of the property, and built
some houses on it.

Cextificate of Ira Scott, Master, Lefore whom examin-
ation was taken.

Deed from John S. Palmer and wife, to Joseph Smith
and Henry B. Bay, dated October 4, 1848, duly recorded,
of premises referred to on examination of Joseph Smith, and
marked Exhibit (1).

Separate Answer of John S. Bay, EX’r, and
Johm S. EBay.

1. Admits that complainant wassheriff; Wood appointed
deputy ; the execution of the bond; issuance of summons,
and service; filing declaration; its veturn by order of Court}
and the amount due on the judgment, as alleged in bill.
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.

dent, in connection with other respondents, sued out of the
Supreme Court of the State of Illinois, a writ of crror, to
review judgment, d&e., which is still pending, and undeter-

9. Alleges, that on the — day of —, 1862, respon-

mined.

3. That said judgment is excessive, enormous, and en-
tirely inequitable, as against said Henry B. Bay, and was
obtained without his knowledge, and in frand of his rights,
and without bis having had a day in Court.

4. That immediately after the commencement of said
suit, E. C. Larned, and 8. S. Ilayes, were employed by
said Wood to defend the same; that said Bay was informed
by said Wood, in the year 1855, that said suit had been dis-
missed, and that he, Wood, had received a letter from his
attorneys to that effect; and that Bay never received any
notice to the contrary, until 1857, when called upon by the
sheriff.

5. That said Wood was not indebted to said Cook in any
sum of money whatever; that the bond, upon which suit
was brought, was given to protect, and save harmless, said
Cook, from any detault, &e., of said Wood as deputy sheriff,
and that a large part, and nearly all the defaults complained
of against said Wood, was in the non-payment of money
received by said Wood as collector of taxes, for which acts,
this respondent alleges said bondmen were not liable.

6. That said J. E. Hamilton was, .at the time of the com-
mencement of this suit, ever since, and now is, a resident of
said city of Chicago, and entirely solvent.

7. Denies fraud in conveyance to Edgar T. Bay.
7. Admits purchase of one-third of dredges, but denies

fraud; and alleges that at the time of the pnrc]mée, said
dredging machines were heavily incumbered, and that there
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were liens and incumbrances on the one-third interest, to the
amount of $1,300 or $1,400, and that respondent bought,
subject thereto, and paid full and adequate consideration
therefor.

9. Admits that complainant appeared in Cook County
Court, setting in probate, and had his claim allowed, which
was put in fourth class; that respondent, as executor, filed
his inventory, &c., omitting real estate; and that the com-
plainant contested the correctness of said inventory, and ex-
amined said respondent in said Probate Court, and that
inventory was sustained. ,

10. Denics confederating, &e.

Separate amswer of Daniel T. Wood.

1. Admits the complainant was sheriff; that respondent
was appointed deputy ; the execution of bond, and recovery
of judgment, as alleged in bill.

9. Alleges sueing out writ of error, as in answer of Bay,
stated.

3. That the judgment is excessive, and unjust, as stated
in answer of Bay ; that case at law was dismissed, of which
respondent advised Henry B. Bay, and that respondent never
heard anything further about the case until atter judgment.

4. That respondent had a good defence on the merits.

5. That the bond sued upon was giver to secure said com-
plainant against the defaults of this respondent, as deputy
sheriff; and that the defaults complained of by said Cook in
his declaration, were the collection of the sum of $308.20,

and five dollars costs, on an execution in favor of William
B. Clapp, and against J oseph Johnston, and his failure to

‘¢
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pay over the same, and the collection by this respondent and
failure to pay over a large sum of taxes.

6. That the only lists of taxes on which h.e ever made
any collection, while acting as such deputy sheriff, were thf)se
of the years 1848 and 1549 ; that shortly after his appoint-
ment, a Mr. Pendry, who was acting for said Cook as collec-
tor of taxes, presented a list of tax receipts, some signed and
some not signed, accompanied by a list of them, with a re-
ceipt at the bottom for respondent to sign, advising this
respondent that he was to collect and pay over the amount;
and that it was to be credited to him.

7. That this respondent, in attempting to collect said
taxes, found that many of them had been paid to Cook and
his deputies, and at the request of Cook he collected all he
could on said tax receipts, and paid over every dollar, so col-
lected by him, to complainant.

8. That subsequently, and some time in the year 1850,
the Board of Supervisors of Cook county, called upon said
Cook for a statement of said tax lists, and appointed a com-
mittee to investigate the matter. That Cook then desired of
this respondent, that he should go before that committee and
end the whole matter by swearing that all taxes which had
not_heen collected, were not collectable ; that the parties
could not all be found, which was true; and that such as
could be found were not able to pay, wnich was untrue, in
part ; and this respondent refused to do so, but went before
the committee and showed to them what taxes this respon-
dent could not collect, and swore to the same, the tax receipts
for which were cither left with said committee or taken by

said Cook; and this respondent has seen nothing ot them
since.

9. That subsequently the said Cook made oath that the
balance of the taxes not collected, was not collectable, and
thereupon the committee reported in accordance with such
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showing of this respondent, and such testimony of said
Cook, from the tax lists of 1848, was, $473.99.
And the balance of tax list, being insol-
VeNby coovneenosraraanansarcs $512.96.
The tax list of 1849, collected,. ... .. $1,436.77.
Uncollected and insolvent.......... $1,196.60.

That the collector reported treasury receipts for the amounts
collected, except commissions, bills, &c., and recommended
that the clerk issue proper receipts to the collector, which
was done; and thus ended the whole matter, and this respon-
dent’s connection with the tax collecting—excepting that this
respondent often tried to get said Cook to pay him for his
services in collecting what he did collect, and which is cred-
ited to him in the list.

10. That he never received a dollar'on said tax receipt
which he did not pay over, not even refaining his cominis-
sions and charges for collections.

11. That respondent paid over every dollar by him col-
lected or received upon the execution against said Johnston,
upon the order and direction of said Cook, except his fees;
and that respondent never collected any money on acconnt,
for said Cook, which he failed to pay over; that at the time
of the rendition of said judgment, this respondent was not
indebted to said Cook in any sum of money whatever, but
that said Cook was largely indebted to him for services, and
has neglected and refused to pay the same.

12. That this respondent took said appointment at the
carnest solicitation of said Cook, and under his representa-
tion that it would be worth at least $1,000 per year; and
that said Cook is indebted to this respondent for his services
in the sum of at least $600.

13 That J. E. Hamilton now is, and ever since com:
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mencement of suit on bond has been, a resident of Chicago,
and abundantly solvent.

14. Denies confederating, &e.

Demurrer to bill.

1. That it does not appear but that complainant has a
complete and adequate remedy at law.

9. That it does not appear that complainant has exhausted

This legal remedies.

3. That complainant has not sued out execution.
Replication.

Amnswer of guardian ad litem tor infant defendant, Edgar
T. Bay.

Stipulatiom, admitting that upon a citation issued from
the Cook County Court, upon the complaint of Isaac
Cook, against said Joln S. Bay, the said John S. Bay
testified—

1. I am executor of the estate of Ienry B. Bay, deceas-
cd, and am his brother. T was not engaged in any business
at the time of his death. IIe was—if in any business at all
at the time of his death—in the dredging business.

9. Te had been in company with Augustus Parsons, but
was not at the time of his death.

3. Henry B. Bay died on the tenth day of March, A. D.
1860, I was then carrying on a farm.

4. My brother owned one-third of two dredging machines.
T first came up to see about his estate in May, 1860, and
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found it in a bad condition. I found a lot of property, of
which the appraisement bill, filed in this Court, will give
the list. I did not find the dredging machines; he had sold
them to me the 30th January, 1860, by this bill of sale.

(Bill annexed.)

5. I don’t recollect when I took possession of the dredg-
ing machines—whether it was before or after his death. I
paid the fifty dollars, mentioned as the consideration in the
bill of sale, to him when I bought them ; that was all I paid
him. The reason I did not take possession of them immedi-
ately was, that I was not here. I wasin Bloomington. The
bill of sale was drawn up in Chicago, by Mr. Marsh. I kept
the bill of sale in my pocket after it was drawn. I bought
the dredges with the incumbrances that were on them. The
demands against the dredges were held by parties who had
worked upon it. We figured up the incumbrances, and
over $1,300, and under $1,400. There was no bargain made
about my paying the incumbrances. All the bargain I
made is in the writing—the bill of sale. We might have
talked about the machines being liable to the debts—nothing
more than talk about it. There was no agreement that I
should pay them. There were incumbrances on them. I
cannot tell what they were without referring to the books.

Ox ms Cross Examination by his own counsel, Mr.
Marsh, he testified—

1. That previous to the purchase of this property, I con-
sulted with Mr. Marsh about the purchase, and he advised
me that T purchased subject to all debts of Parsons & Bay,
and Parsons, Bay & Co., against the dredges. The interest
of Parsons was mortgage; the mortgages were recorded, as
I understood, about two months after I purchased. T in-
formed the parties in possession of my purchase.

9. T knew of existence of claims against the concern of
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Parsons & Bay, and Parsons, Bay & Co. Myr. Marsh told
me that the mortgages were a prior lien, which were to be
paid first; then the debts of Parsons & Bay, and Par-
sons, Pay & Co. would be an incumbrance.

3. At the time I purchased, I knew that Parsons did not
pay up promptly. He was not at that time in good circum-
stances, and owed the firm of Parsons & Bay a large amount.
I knew that he was insolvent at that time, and have never
collected anything of his indebtedness to Parsons & Bay.

4. T have collected of the accounts sold me by my brother
about forty-seven dollars.

5. Before I filed inventory, I ascertained there was no
title in H. B. Bay to the property on Monroe street.

6. I have endeavored to dispose of my interest in the

* dredging machines to dredging men, and have been unable

to do so. I think the whole accounts were worth about
$150.00.

In reply to the Cowmt, the said John 8. Bay further tes-
tified—

I did not consider my brothers interest in the whole thing
worth anything. I did not make as much as I expected to
make. It was a bona fide sale.

Bill of Sale

From Henry B. Bay to Jokn 8. Bay, of interest in
dredges, &e. ; consideration, $50.00. Dated Jannary 30th,
1860.

De])o..sition of Harry I'ox, taken before Ira Scott, Master
. in Chancery, taken Oct. 2, 1862, showing—

1. T knew the dredges, Red Bird and Black Hawk, and
!mve known them ever since 1856, and have been engaged
in the dredging business.
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9. Thé two machines, to a person engaged in the dredg-
ing business, were worth in January, 1860, I should think,
$3,000.

Ox ms Cross Examination he testified—

That in January, 1860, the Black Hawk was in good or-
der, and the Red Bird in tolerable good order; and that in
January, 1860, he would have paid for one-third intercst in
the dredging machines, $500, provided he could have got a
clear title, if the other two-thirds had been incumbered to
the amount of their value. '

Ox ms Re-Direct Examination he testified—

That the reason that he made that difference in the value,
that he did not think the one-third would be worth as much
as if I had the control of the whole thing. The reason is,
that if T owned the whole amount, I could control the whole,
and if I owned one-third, other parties would hold the bal-
ance of power.

Decree. Entered October 10th, A. D. 1862.
1. Recitals of all previous proceedings.

9. That the conveyance of the said lands and premises,
from said Joseph Smith to said Edgar T. Bay, was, and is,
fraudulent, as to the complainant; and that the said Edgar
T. Bay took the legal title to the same under said convey-
ance, in trust for the said Henry B. Bay and his creditors,
and now holds the same upon such trust; and that the same
is liable to be, and should be sold for the payment of gaid
judgment.

3. That the sale of one-third part of said dredging mz-
chines, by said Henry B. Bay to said John S. Bay, was, and
is, fraudulent, as to said complainant, and as to him set aside
and declared a nullity.
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4 That the defendants, Daniel T. Wood, Martin Dodge,
Peter H. Bigelow, and Torin G. Butler, and the said J ohn
S. Bay, as such executor as aforesaid, in _due course of ad-'
ministration, to pay to the said comp]am.ant t‘.h'e sum of
7,117.91, with interest thereon from rendition of judgment,
and costs to be taxed.

5. That said John S. Bay, within five days of service of
certified copy decree on him, appear before Ira Scott, Mas-
ter in Chancery, and assign, transfer, and deliver over to
him, under oath, the said one-third of said- dredging ma-
chines.

6. Thatsaid Ira Scott be appointed special commissioner
to sell said real estate and one-third interest in said dredging
machines; that in default of paying amount decreed, he
proceed to sell said property, after giving notice, &e., and
that proceeds be applied on amount of decree, &e.; and
that at such sale any of the parties to the suit be at liberty
to bid.

7. That upon such sale, the Master make, cxecute, and
deliver to the purchaser or purchasers thereof, a deed or
deeds of the premises so sold ; and that the said Edgar T.
Bay and John S. Bay, as such executor, join in such con-
veyance; and that in default, Ira Scott be appointed special
commissioner, &e., for that purpose.

8. That said Jolhn S. Bay and Edgar T. Bay, and all per-
sons claiming under them, upon production to them of the
Master’s deed and order confirming sale, surrender peacea-
ble possession of said property.

9. That said Master make report of his proceedings.
Certificate of Evidence.

Bomd, Daniel T. Wood et. al., to Isaac Cook; dated,
March 12th, A. D. 1860.
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Certificate of Clerk.
Deed from Joseph Smith to Edgar T. Bay, dated Angust
20th, 1850, of property described in bill and offered

in proof, and recorded in Cook county, March 20th,
1851, in book 40 of Deeds, at pages 378 and 379.

Judgment, record of Cook County Circuit Court, Cook
vs. Wood et. al.,including—

1. Placita.

IS

Summons.

3. Amemnded declaration alleges, the execution of the
bond, &ec., and assigns as breaches of the bond, 1. That
‘Wood, as deputy sheriff, on the 1st day of August, A. D.
1851, collected an execution, in favor of William B. Clapp,
against Joseph Johnston, for §308.20 and $5.00 costs, which
he neglected to pay over; 2. In failing to pay over taxes
collected, &e.

4. Demurrer to narr.
5. Pleas.
6. Judgment entered May 30th, 1857, default.

7. DMotiom to set judgment aside.

8. Executiom, and return thereon by sheriff; return-
ed by order of Comt

9. Order setting aside judgment, and default, Novem-
ber 9, 1857.

10. Order for judgment, &c., from Supreme Court,
April 19, 1859.
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11. Judgment on order, Febrnary 17th, 1859,
19. Certificate of Clerk Circuit Court.
Records from Cook Coumnty Court.

1. Letters of Administratiomn, issued to John S,
Bay, Feb. 6, 1861.

9. Isaac Cook’s claim against estate of H. B. Bay,
allowed April 15, 1861.

3. Will of Henry B. Bay.

Inventory of estate of Henry B. Bay ; dated Chi-
cago, 7, 1861.

Appraisement ; Feb’y 13, 1861.

=

o

Notice to present claims and proof of publication.
Adjudication of claims—Cook’s allowed.
Bond, Wood . al. to Cook.

I

ASSIGNMENT OF ERRORS.

2. That there was no breach of the bond, nor liability
thereon, by Henry B. Bay, at the time of the conveyance to
Edgar T. Bay.

2. A Court of Equity had no jurisdiction of the case,
no execution having been returned unsatisfied.

2. The decree is against law and evidence.

E. A. STORRS,
Counsel for PUiffs in Error.
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l%upirzmé Bonet oF Bllinnis,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

JOHN 8. BAY Er AL,
PLAINTIFFs IN ERROR, e y
vs. No. 89.
ISAAC COOK;

DEFENDANT IN ERROR.

POINTS AND AUTHORITIES
FOR ‘

PLAINTIFFS IN ERROR.

The judgment upon which the bill of complaint was filed was not warranted
by law; the breaches assigned in the declaration being a failure to pay over
taxes collected by Wood, and the bond being conditioned merely for the faithful
performance of his duties as deputy sheriff. Although the ofices of sheriff and
collector of taxes are vested by the statute in one and the same individual, they
are nevertheless entirely distinct and indepenient of each other, imposing dif-
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ferent obligations, demanding the performance of entirely distinct and different
duties, and attended with different liabilities.
People vs. Edwards, 9 California, 286.
Moore vs. Foote, 32 Miss., 469.

Ames vs. Johnson, 3 Har. & McHen., 216.
Waters vs. The Stats, 1 Gill, 302.

Crumpler vs. The Governor, 1 Dev., 52.

The Governor vs. Barr, 1 Dev., 65.

The Governor vs. Mattock, 1 Dev., 213.

Jones vs. Montfort, 3 Dev. & Baitt., 73.

See also printed argument on file in No. 71,
on the present docket.

1I.

There are no equities in the bill ; and herein

1.—It affirmatively appears from the bill, that the conveyance sought to
be avoided was made by Joseph Smith to Edgar T. Bay, the son of
Henry B. Bay, and that the consideration was paid by the latter.
The presumption therefore is, that it was an advancement.
Vanzant vs. Davies, 6 Ohio State, 54.
Creed vs. The Lancaster Bank, 1 Ohio State.
Story’s Eq. Jurisp., sec. 1202,

2.—There -is, therefore, in such a case, no presumption of a resulting
trust in favor of the donor, but, on the contrary, that it was in-
duced by natural love and affection, as such, founded upon a good
consideration. And a creditor of the donor, in order to impeach
the validity of the conveyance, must show some circumstances of

fraud,
Doyle vs. Sleeper, 1 Dana, 531.

Baker vs. Dobyns, 4 Dana, 220.
Guthrie vs. Gardner, 19 Wend., 414.



8.—A conveyance of this character is not per se fraudulent and void as
to existing creditors® It does not come within the statute, unless
made by vne in embarrassed or insolvent circumstances,

Cadargan v. Kennett, Cowp., 432.

Law v8 Smith, 4 Ind., 61.

Clayton vs. Brown, 17 Georgia, 220.
Walker vs. Burrows, 1 Atk.. 93.

Lush vs. Willinson, 5 Vesey, 384.
Smith vs. Reaves, T Ired. (Law,) 343.
Smith vs. Tell, 3 Eng., 474.

Wrilson vs. Howser, 12 Penn. State, 116.
Mateer vs. Hisstm, 3 Penn., 160.
Thompson vs. Dougherty, 12 8. & R., 448.
Verplancl vs. Story, 12 Johns., 536.

4.—Inasmuch therefore as in a case like the present, the presumption is
not that a trust resulted in favor of the donor, but that the donor
intended the conveyance as an advancement, proceeding from natu-
ral love and affection, and therefore founded upon a good consider-
ation, this presumption can only be rebutted by alleging other facts
and circumstances, showing a fraudulent purpose, such as the em-
barrassed or insolvent condition of the domor at the time. No such
allegations are made in the bill, and, therefore, no case of a result-
ing trust is shown. This is the equity upon which the defendant
in error claimed relief, and he has exhibited no case establishing
any such equities in his favor.

| 5.—By the third section of our statute of frauds and perjuries, all sales

| and conveyances made upon a good consideration, and bona fide,

| ' are excepted from the operation of the statute. Natural love and

| affection is a good consideration, and will support the deed unless

. it be shown to have been made in bad faith, and in which the ven-
dee must be shown to have participated.

Ewing vs. Gray, 12 Ind., 64.

>« 6,—A general allegation of fraud in a bill i3 not suTicient. Facts must
be stated, which will justify such a conclusion.

Blondheim vs. Moore, 11 Met., 383.
Bodine vs. Edwards, 10 Paige, 504.
Small vs. Boudinot, 1 Stockt. Ch., 391.
Kinder vs. Macy, 7 Cal., 207.

Moore vs. Green, 19 How., 72.

Coclrell vs. Gurley, 26 Ala., 405.
Bryan vs. Spruill, 4 Jones’ Eq., 27.

f
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T.—It does not appear that the conplainant has exhausted his legal

remedies.

It is alleged that the execution was issued March 12th, 1857,
returned November 21, 1857, by order of Court, and that Henry
B. Bay died in September, 1860. It is not alleged that any levy
was ever made, nor that the execution was returned unsatisfied,

Wiggins vs. Armstrong, 2 John. Ch., 144.
Moran vs. Dawes, 1 Hopk. Ch., 365.
Brinkerhoff vs. Brown, 1 John. Ch., 670.
Beck vs. Burdett, 1 Paige, 305.

Mc Dermott vs. Strong, 4 John. Ch., 689.
Stone vs. Manning, 2 Scam., 534.

8,—The case of McDowell vs. Cochrane, 11 [ll., 30, cited by defend-

ants in error, is not in point, That case simply decides that the
death of the debtor will give a Court of E yuity jurisdiction in cases
of agserted fraul, where it appears that the estate was insolvent.
It was alleged by the bill in that case, that there was not, at the
time of the death of the original defendant, any personal or other
property belonging to the estate, and the Court held that, as execu-
tion could not issue against the administrator, anl as the complain:
ant could not obtain payment by due course of alministration, the
estate boing insolvent, therefore his only remedy was in equity.

9.—There is no allegation in the bill of complaint in this case, that the

estate of Henry B. Bay was, at the time of his death, or at the
time bill was filed, insolvent, nor does it appear but that there was
sufficient real and personal property belonging to the estate to pay
this judgment. It does not appear, therefore, but that this judg:
ment would have been paid in due course of administration, nor but
that the legal remedies were complete and adequate.

10.—T'he allegation in the bill of complaint that John S. Bay, as exec:

utor, “pretends and claims that he has filed a full and perfect in-
ventory of the estate, both real and personal, of [{enry B. Bay,
but has omitted therefrom said real estate; and ifi sail tnventory
18 correct, there is not sufficient to pay sail complainant's claim,”
is not a sufficient allegation of the insolvency of the estate, nor of
the fact that there is not sufficient real and personal property to
pay the judgment.

State Bank vs. Ellis, 30 Ala., 479.

Quarles vs. Girgsby, 31 Ala., 172.

Pharis vs. McLeachman, 20 Ala., 662.

McGuire vs. Shelby, 20 Ala., 456.
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To this allegation of the bill the following specific objections are
are made :

@, Whether there are sufficient assets in the hands of the execu-
tor, depends upon the character and value of the property held by
him. This is not shown by the bill, and before a creditor would be
permitted to attack an advancement made by u father to his infant
son, he should be compelled to produce the best proof that could
be afforded, of the fact that there were not sufficient assets to pay
his judgment, to Wit: a sale by the executor in the manner pointed
out by law. This principle would be enforced in all cases save
where it appeared from facts and circumstances set out in the bill,
that the rights of the creditor would be jeoparded by the delay.
Nothing of that kind is shown here, nor are any reasons given by
the complainant, why he should not be compelled to await the due
course of administration, and thus exhaust his legal remedies.

b. But even if it be assumed that the assets in the hands of the
executor are insufficient to pay #n fuwll the complainant’s judgment,
he should still be compelled to exhaust all the property which could
be reached by ordinary legal measures, before attacking this con-
veyance. For if courts of equity would permit a creditor to en-
force the collection of his judgment against property in the hands
of infant childven, they would require, at the same time, that the
contribution which property thus held should make for that purpose,
should be as light as possible; and, to that end, that all the other
property of the deceased debtor should be first exhausted.

e. There is no allegation that there is not ¢n fact sufficient real
and personal property belonging to the estate of Henry B. Bay to
pay this judgment, but simply that the executor clatms and pre-
tends that he has filed a full and perfect inventory, &c. The claim
and pretence of the executor that he has filed a perfect inventory,
&e., is not an allegation of the fact, nor could it be binding upon,
nor evidence against, Edgar T. Bay.

d. But the allegation that there is not sufficient to pay the com-
plainant’s claim, is, by the very language of the bill, made depend-
ent upon the eorrectness of the inventory. The bill is « If said
inventory 48 correct, there is not sufficient to pay complainant's
claim,” There is no allegation that it is correct, and therefore the
allegation does not amount to even an argumentative denial of the
sufficiency of legal assets.

e. But the cowplainant insists that the inventory was incorrect,
because it did not include the real estate conveyed to Henry B.
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Bay. The inventory is conclusive upon no one, and creditors would
have a right to contest its correctness, and would be entitled to the
benefits of all the property of the deceased debtor, whether includ-
ed in the inventory or not.

11.—The complainant in this case hasheen guilty of the grossest laches.
The judgment upon which this bill was file 1 was entered May 30th,
1857. Execution was issued July 23, 1857, and returned without
any levy or attempt at coliection having been made, Nov. 20, 1857.
No execuation was ever afterwards issued. [Henry B. Bay died in
¢ September, 1860, nearly three years after the return of execution,
and no reasons are given why, during that time, the judgmeat was
not collected, or at least an attempt male, It doas not appear but
that all the parties to the judg nent were entirely solveat. A Court
of Equity will not relieve a party against the consequences of his
own negligence, anl will exact from cr2litors the exercise of due
diligence in the prosecution of their lesal renslies. [a order to
avoid the operation of this rule, facts and circu nstances must be
stated ia the bill, afording suficient reisons for the delay. None
such appear here.
Dickerman vs. Burgess, 20 Ill., 276.
Gored vs. Gored, 3 Story’s C. C., 536.
Story’s Eq. Jurisp., vol. 2, p. 785.
Lemis vs. Baird, 3 McLean, 82.
Smith vs. Clay, 3 Bro. Ch., 640.
Chalmondilly v. Clinton, 2 Jac. & Walk. 141.
Wagner vs. Baird, 7T How., 258.
Piatt vs. Vattier, 9 Pet., 405.
Bowman vs. Wuthen, 1 How., 189.
Fraser vs. Hext, 2 Strobh Eq., 258.
Jackson vs8 King, 12 Gratt., 499.
Davis vs. Cotten, 2 Jones’ Ei., 435.
*Storms vs. Ruggles, 1 Clark Ch. (N.Y.) 148,
Child vs. Brace, 4 Paige, 309.
Law vs. Smith, 4 Ind.. 61.

12.—This is not a bill ¢n aid of execution, for at the tims the bill was

filed, no execution was in the hands of the sheriff, and no levy had °

>[ ever been made. The judgment was not a lien upon the raal es-
tate, the fee being in Edgar T. Bay. The exhaustion of legal

remedies i3 dispensed with only in those cases where a creditor, by
Judgment or exeaution, has acquired a lien upon the property sought
to be reached, and asks the aid of a Court of Equity to remove

v
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fraudulent obstructions to its enforcement. No lien ever having
been acquired in this case, it does not fall within the rule laid down
in Beck v. Burdett, 1 Paige, 805.

18.—The same may be said also of the personal property sought to be
 reached by the bill. The dredges were in the possession of Hen-
ry B. Bay until a short time previous to his death, and no reason

is given why levy was not then made upon them.

14.—The legal remedies can be said to be incomplete and inadequate
only in those cases where the judgment cannot be collected by pro-
cess of law. In the case of a judgment against several defendants,
a creditor should not be permitted to impeach the family settlements
made by such debtor, merely upon showing that the judgment could
not otherwise be collected of him. It shonld appear that it could
not be collected of any of the defendants, else it is not shown that
there is not a complete remedy at law. This bill is therefore defec-
tive in not alleging the insolvency of the other defendants in the
judgment. '

15.--Especially should this rule be enforced, where the judgment is
against one as surety. Nothing appears from the face of this bill
to show that the judgment might not have been, and might not still
be, collected of Wood, the principal in the bond, and in equity the
complainant should first be compelled to exhaust the property of
the principal, and his legal remedies against him, or show some rea-
son why he has not done so, before he could be permitted to set
aside a provision made by the surety for his children. This is the
rule declared in Law v. Smith, 4 Ind., 61.

ITIL.

The decree is not warranted by the proofs in the case; and herein, firat,
as to the real estate.

1.—The rule is now well established that a voluntary settlement in favor
of a wife or children, is not to be impeached by subsequent credi-
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tors on the ground of its being voluntary, but fraud in fact must,
in such cases, be affirmatively shown.
Sexton vs. Wheaton, 8 Wheaton, 229.

Salmon vs. Bennett, 1 Conn., 525.

Ward vs. Hollins, 14 Met., 158.
Bank vs. Ballard, 12 Rich law (8.C.), 259.
Bullutt vs. Taylor, 34 Miss., T708.
Hone vs. Volcano, &c., 13 Cal., 62.
Nicholas vs. Ward, 1 Head, 323.
Enders vs. Williams, 1 Met., 346.
Todd vs. Hartley, % Met., 206.
| Watson vs. Wilson, 1 Grant’s cases, T4.
Cole vs. Varner, 31 Ala., 244.
Williams vs. Banks, 11 Met., 198.
Ingrew vs. Phillips, 3 Strobh, 565.
Swayze vs. Doe, 13 8. and M., 317.
Martin vs, Oliver, 9 Humph., 561.
Pepper vs. Carter, 11 Mis., 540.
Starr vs. Strong, 2 Sand. Ch., 139.
Hanson vs. Buckner, 4 Dana, 251.
Bennett vs. Bedford Bank, 11 Mass., 421.
1 Am. Lead. Cases, 67 et seq, and cases cited

2.—At the time the conveyance was made to Edgar T. Bay, the defend-
ant in error was not a creditor of Henry B. Bay. There had then
been no breach of the condition of the bond executed to the plain-
tiff in error.
McLaughlin v. B’ of Potomac, T How., 229.
King vs. Thompson, 9 Pet., 220
Heighe vs. Farmers’ Bank, 5 Har. & Johns.,
68.
Seward vs. Jackson, 8 Cowen, 436.
Hancock vs. Entwistle, 3 Durn. & E., 435.
1 Johns. Cases, 73.
Lansing v. Prendergrast, 9 Johns. Rep. 127:
Van Wyck vs. Seward, 6 Paige, 66.
S. C. afirmed, 18 Wend. 375.

8.—The case of Ohoteau vs. Jones, 11 Ill,, 800, referred to by defend-
ants, does not establish any different rule as applicable to this case.
The question there arose between the surety and the principal,
and the Conrt say, ¢ The relation of debtor and creditor between
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principal and surety, so as to entitle the latter to nvoi:i a voluntary
conveyance made by the former, commences at the date of the ob-
ligation by which the surety becomes bound, and not from the time
he makes payment.” ‘That this is a mere equitable rule, founded
upon the peculiar relations which subsist betw.sen principal and
surety, and which do not, as between the obligee in the bond, and
the surety, is evident from the fact that, at law, the surety is not
treated as the creditor of the principal, even after condition broken,
but only upon actual payment. The case does not declare that the
surety is in fact, and to all intents and purposes, a creditor of the
principal before condition broken, but that he shall simply be enti-
tled to all the benefits of that position, in order to avoid a vcluntary
conveyance made by the latter.

4.—Nor are the cases Howe vs, Ward, t Greeal., 195, and Curlisle vs.
Rich, 8 Now Hamp., 44, cited by the Court in Choteau vs. Jones,
applicable to this case. In Howe vs. Ward, the question arose
between two sureties, and the conveyance sought to be set aside
was executed after the death of the principal. In Carlisle vs.
Rich, the principal in the bond had absconded befure the alleged
fraudulent conveyance was executed.

5.—In all cases of this character, where the Courts have held that the
relation of debtor and creditor existed before condition broken, they
have done so from equitable considerations proceeding from the pe-
culiar relations of the parties to each other, or from some other at-
tendant circumstances. As between principal and surety, it is founded
partly on the confidential relations which exist between them, and
partly from the fact that, as the breach is dependent eatirely upon
the act of the principal himself, he should not be permitted to take
advantage of his own wrong, by insisting that the conveyance
which he had made was antecedent the breach of his own obliga-
tion consequent upon a failure to dischavge his own duties. In
such case, the presumption would be strong that the conveyance
was made for the express purpose of protecting himself against his
future conduct. The relution of debtor and creditor exists there-
fore not from the mere date of the obligatlon, but from the relation
of the parties, and the stronger presumption of fraud, to which
they give rise.

6.—With reference to this particular question, and regarded with refer-
ence to the equities of the case, the position of the securities on
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the sheriff’s bond is very different from that held by the seourities
on the bond given by the deputy. In the former case, the author-
ities to whom the bond is delivered, have no control lover the prin-
cipal, nor means of regulating his conduct, 80 a3 to prevent a
breach, but the securities h~ve; and may withdraw from the bond
under certain circumstances. In the latter case, the principal in
the bond is under the immediate supervision of the obligee, whose
duty it is to see that its condition is not forfeited, and that the dep-
uty faithfully discharge the duties of his office. None of the rea-
sons therefore which would warrant a Court in ‘holding that the
surety, as between principal and surety, ov one surety as against
another, was to be considered as a creditor from the date of the
instrument, for the purpose of avoiding » fraudulent conveyance,
can be applicable to this case, and the defendant in error must be
regarded as a subsequent creditor.

It devolved therefore upon the compluinant in this bill to establish, as a
matter of fact, that the conveyance to Edgar 'I. Bay was made with the intent
and purpose to hinder, delay, and defraud creditora. So far from-that fact be=
inf- established, the contrary is shown by all the proofs in the case.:

1.—The facts.

Henry B. Bay exchanged with Joseph Smith, his one-half inter-
est in the stock, business and furniture of the New York House,
in' the city of Chicago, for two lots on Monroe street; the deed he
divected to be made to his son; Edgar T. Bay, which was accord~
ingly done. This was'in August, 1850, but a few months after the
execution of the bond to defendant in: error, and before any breach:
thereof. This is, in substance, all the proof in the case upon this
point.

9.—The debt upon which this judgment was obtained not then being in
existence, there can be no presumption of fraud predicated upon it.

8,—It is not shown that Henry B. Bay owed a dollar at the time, or
that he was ever contingently liable save on this bond. It eannot
be said that the conveyance was made with the intent to hindery

delay, and defraud existing creditors, because it is not ghown that
there were any creditors to be defrauded.
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4,—It is not shown that he ever contracted any debts whatever subse:
quent to the conveyance. It cannot be said, therefore, that it was
made with a view to future debts, for none such are shown. The
liability upon the bond was not of that character, as the debt thus
arising was not of his own contracting, and the iiability was created

by no act of his.

5,—It does not appear but that he had abundant means left, after mak-
ing this provision for his son,

6,—It cannot be said that he intended, by the conveyance to Edgar T.
Bay, to protect himself against his contingent liability on the bond,
for these reasons :

a. Associated with him, as sureties upon that bond, were five
others, men of reputed wealth and responsibility, in the city of
Chicago.

5. The condition of the bon1 was simply that Wood should faith-
fully discharge the duties of deputy sheriff, and he had no reason
to believe that he was to be held liable for his acts as the ageat of
the defendant in error 2n the collection of taxes.

¢. The full amount of damages which it is claimed the defendant
in error sustained by reason of Wood’s defaults, as deputy sheriff,
was only about one hundred ani forty dollars, and this is all that
the securities agreed to indemnify Wo)rd against, and is the full
measure of their liability to him.

d. It cannot be presumed that Bay anticipated, a breach of the
condition of the bond; the employment of Wood a3 tax colleator ;
his liability for his defaults as such ; the insolvenoy of his corsure-
ties on the bond, or that he would alone be proceeded against; the
judgment against him for those defaults arising from the misappre:
hension of his attorneys in a case where he had no reason to con-
sider himself, and where he wasnot, in fact liable. And, therefore,.
it cannot be said that heintended to protect him3elf: against events-
which he had no reason to anticipate. Hence a fraudulent motive is
inconsistent with the act, and all the attendant circumstances.

7.—The legal presumption that this conveyance was made purely and’
simply as an advancoment to his son, is consistent with the position
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of Heary B. Bay. at the time, and is supported by':all the facts
proved in the case. /

a. The transaction was open and notorious in its charaocter ; there -

was no concealment, nor any attempt at concealment, and the deed
was properly recorded.

b, The property exchanged for the iand was perishable in its
nature, and growing less and less valuable every year. The prop-
erty purehased had a prospective value, dependent upon the future
prosperity of the city of Chicago, which was then a mere conjec-
tare. This small investment might, therefore, in the fature, afford
a sufficient revenue for his son’s education, and a means of starting
him in life upon his reaching his majority.

¢. Such motives are consistent with our experience; with the
act and all its surrounding circumstances ; with the natural love
and affection which the father bears for his son; with the desire
to provide for his future, which that natural love and affection in-
spires, and with the presumption of the law.

8.—The proof does not show that the estate of Henry B. Bay was in-
golvent; nor but that the judgment raight have been collected of
him duriog his life time ; nor the insolveacy of any of the other
sureties upon the bond, nor any reasons for the delay.

9.—There is no proof whatever that Edgar T. Bay had any knowledge
of his father’s contingent liability upon the bond executed to the:
defendant in error, or that he, in any way, participated in any pur-.
pose which his father might have entertained. The deed to him
having been made upon a good consideration, can be invaliditated.
only by showing fraud in both parties.

AS TO THE PERSONAL PROPERTY.

The personal property sought to be reached by the bill consists of an one-
third interest in two steam dredges, purchased by the plaintiff in error, John
S. Bay, of Henry B. Bay, in the year 1860, for the consideration of fifty dol-
lars. It is charged that this consideration was so grossly inadequate as to be
evidence of fraud in both parties, therein



13

Do

1.—The consideration was not inadequate. It appears fjom the proof
by the defendant that an one-third interest in the g‘ edges, unin-
cumbered, would not be worth over $500. The dréges were in-
cumbered to the amount of $1,800 or $1,400. Ore-third of the~
latter sum, which would be the proportion that John S. Bay wou\gl" % ){
have to bear, would be $466.66, which, deducted from the unina';
cumbered value, $500, would leave the value of the interest which o
he purchased $33.34, a much less sum than he paid. The consid- '
eration was not inadequate, but excessive.

9.—The fact that these incumbrances are not mentioned nor provided
for in the bill of gale, is of no importance, as it is shown that John
S. Bay purchased, with a knowledge of these incumbrances, and
with reference to them ; under the advice of his counsel that they
were liens upon the dredges.

The decree is, therefore, it is respectfully submitted, unwarranted by law ;
and without evidence to support it.

EMERY A. STORRS,
Counsel for PUff. in Error.
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SUPREME COURT.

APRIL TERM, 1863.

COOK
ADS.
BAY et al

REPLY TO PLAINTIFF'S ARGUMENT.

The 1st point that the judgment stated, in the bill of com-
plaint, was not warranted by law. Ireply, that, whether so
or not, the parties are concluded by it until reversed.

See remarks of J. Bronson, in 18 Wen., p. 380.

2d. The presumption of advancement does not prevail when
fraud appears in the transaction.

In 6 Ohio State Rep., p. 54, the Court says: “Now let it be
conceded that he absconded from New Jersey to escape his
creditors there, and that he caused the conveyance to be made
to his infant son for the frandulent purpose alleged, yet no trust
results in his favor, or in favor of any one, except his creditors,
or subsequent bona fide purchasers, without notice.” So by
this case there is a trust in favor of his creditors.

1 Ohio State, 1—9, Court says: Itis only when existing
creditors are injured by it, or when there is a fraudulent intent
as to subsequent creditor, that a gift of property can be objec-
ted to. And they hold, whether a gift, or an advancement, or
a trust, depends entirely upon the surrounding circumstances.

See the cases cited ind Leading Cases in Equity, p. 280.

1 Dana, 532. Two facts were established against the chil-
dren. 1st. The indebtedness of the donor, their father, at the
date of the conveyances to them. 2d. The payment of his own
money for the lots. The first is proved by the judgmentin the
case upon which the bill was filed, and the second was inferred
in that case, but is proved in the case at bar. *This Court
cannot, i the absence of any evidence to that effect, presume
that the infants had money of their own, and if they had, the
fact was susceptible of proof, and would probably have been
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proved.” When it may be satisfactorily inferred that the con-
veyance was made to the child, not for the honest and benevo-
lent purpose of making a proper advancement, but for the
dishonest purpose of securing property to the father’s use, by
a colorable subterfuge, the Chancellor should treat the estate
as the father’s, on the principle of a presumed trust.

In the case at bar, Bay was engaged at this time, as the
counsel said, in his oral argument, in keeping a one-horse tav-
ern; he sells out his entire interest in that, all that he had in
the world, at that time, so far as the evidence goes, and con-
verts it into this land.

4 Dana, 253. Baker v. Dobyns. * Without detailing more
of the testimony we would remark, that if a party be indebted
at the time of a voluntary conveyance to a child or grand-child,
such conveyance is presumed to be fraudulent, as « conclusion
of law as to those debts. And the presumption of law as to
prior debts, does not depend upon the amount of the debts, the
intentions or circumstances of the party conveying, or the
amount of property conveyed. The law will not permit inquiry
to be made into these matters, or give to them any weight or
influence. They might tend to embarrass the creditor, and
involve his debt in doubt and uncertainty. The law, therefore,
wisely cut off all inquiry, and treated all voluntary conveyances
and settlements, founded upon no other consideration than that
of natural affection or blood, as nullities, whenever they stand
in the way of pre-ewistent debts. But subsequent creditors
would be required to go so far in showing indebtedness on the
part of the donor as would raise a reasonable presumption of a
fraudulent intent. Read v. Livingston, 8 J. Ch. Rep. 500.”

I do not ask for better authority sustaining my position in
this case. Cook was a creditor of Bay at the time this con-
veyance or settlement was nade, and by this case it is a con-
clusion of law that it is fraudulent as to him.

GQuthrie v. Gardner, 19 Wend. 416. The testimony in
this case is of the same character as in the one at bar. And
the Court says: * To hold this an advancement under the cir-
cumstances, would open a way through which the grossest
frauds might be practised upon creditors with impunity.”

Cadargan v. Kennett, 1 Cowp. 432. In this case the Court,
commenting upon the various circumstances from which fraud
can be inferred even as against a bena fide purchaser, say: “A
fair voluntary conveyance may be good against creditors, not-
withstanding its being voluntary. The circumstance of a man
being indebted at the time of his making a voluntary convey-
ance is an argument of fraud.
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In the same book, page 705, Doe v. Routledge, we find Lord
Mansfield using this language, in a case of settlement upon
children: “One great circumstance that should always be
attended to in these transactions is, whether the person was
indebted at the time he made the settlement ; if he was, ¢ was
a strong badge of fraud.”’

17 Georgia, 220, Is more upon the question of the proper
instructions to be given to a jury in trying a case of this kind,
to submit to them the question of fraudulent intent. And
when the Court cited 3 Johnson, Ch. Rep., 497, 501, to sustain
his position that, the mere fact that a man was indebted at
time would not render his gift pso facto void, he was simply
mistaken.

1 Atkyns 93.  Walker v. Burrows. “Now hereis no proof.
Burrows, the father, was indebted at the time or soon after,
so as to collect: from thence the intention to be fraudulent, in
order to defeat creditors ; for, as Mr. Attorney General said, if
he had been indebted at that time, it would have run on so as
to take in all subsequent creditors. When a man has died
indebted, who, in his life-time, made a voluntary settlement,
upon application to this Court to make it subject to his debts as
real assets, the Court have always denied it, unless you shew he
was indebted at the time of the conveyance.”

Very satisfactory for me. I have shown that.

ZLush v. Wilkinson, 5 Vesey, 384, Was a bill filed by a
subsequent creditor, to set aside a settlement as fraudulent, and
the Court say, he should show that the party settling was
indebted at the time.

Smith v. Yell, 3 Eng., 474, “The fact of an etxisting in-
debtedness does not render a voluntary conveyance absolutely
fraudulent or void in law, as against the creditors whose debts
were previously contracted, if there was no intention on the
part of the grantor to delay or defraud his creditors.” In
applying this rule the Court says: The gift in question can-
not be regarded as a fraud per se, as it is shown by the testi-
mony that the father retained property sufticient, at the time,
to pay this debt, and there is no evidence that his intention
was to delay or defraud his creditors.”

But that is not the case at bar. There is no proof here that,
beyond this gift to his son, he retained $5,000 worth of prop-
erly, or even any property.

«The correct distinction seems to be, thatin cases where the
father does not retain a suficiency to meet all demands exist-
ing against him, the giftis perse, fraudulent ; but when he does
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50 retain sufficient to satisfy all his just debts, it is not itself a
fraud, but requires proof aliunde to establish it.”

Wilson v. Howser, 12 Penn. State Rep., 116. Is simply
upon proper instructions to give a jury, upon all the facts, and
refers to

Mateer v. Hissim, wherein the Court say: ¢« A deed ought
not to be set aside on account of a debt so small that the gran-
tor, at the time, and all his life, had property to pay five times
its amount, and left such property, at his death, expressly sub-
ject to that debt.” That is not the case here, for what little
property this man had, in view of the enforcement of this very
claim, just before he dies, he makes a sale to his brother, fraud-
ulent as to all his creditors.

Thompson, v. Dougherty, 12 S. & R., 448, ¢TIt is an obvi-
ous consequence, that if a man who is indebted conveys away
his estate, and defeats the existing debts, this is fraudulent.”

This case sustains in full what I claim. That Bay, being
indebted at the time, a conveyance of three thousand dollars’
worth of property is a fraud upon the face of it, as to his then

creditors.

Verplanck v. Story, 12 Johns., 536. Is not a case of credi-
tors at all. It was a contest between a subsequent purchaser
and the voluntary grantees.

I do not think that these cases sustain the proposition under
which they ave cited, that, a voluntary conveyance is not fraud-
ulent, per se, as to existing creditors, unless made by one in
unembarrassed or insolvent circumstances.

As to the allegations in this bill, they ave suflicient, for they
charge the facts that, being indebted on this bond, he fraudu-
lently, with intent to hinder and delay Cook, caused this land,
which he had paid for with his own money, to be conveyed to
his son. Now the evidence to sustain or rebut this fraud is
quite another matter. That need not be set out in the bill.

Blondheim v. Moore, 11 Md., 365. Is merely whether an
injunction shall be allowed upon the bill charging facts upon
information only.

Boine v. Edwards, 10 Paige, 504. What the charges in
the bill were does not clearly appear, but I infer it was only
that the daughters held it in trust, but how was not charged.
In that State there is no such thing as resulting trusts. The
charge that it was held in trust could not be proved by show-
ing debt contracted, etc., «“as that would not raise a trust in
his favor.” But that is not the charge in the case at bar.
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Small v. Bondinot, 1 Stockton, 391, ¢ A general charge
of fraud is not sufficient. The party alleging it must state the
facts which constitute the fraud.”

Well, we have stated the facts, the character, consideration
and motives for the conveyance, and the indebtedness of the
party, and entire want of means of the grantee.

Iinder v. Macy, 7 Cal. 207. The same remark applies to
this case.

Moore v. Green, 19 How. 72. This case is not very fully
reported, and the same remark may be made.

Coclkrellv. Gurly, 26 Alabama, 405. Turns entirely upon the
manner of setting out title to property derived under judicial
proceedings in another State.

Bryan v. Spruill, 4 Jones, Eq. 27. IHere the bill merely
charged the deed was made ¢ with a view to defraud” the
plaintifts; but in the case at bar much more than that is
charged.

Upon.: the question as to whether the complainant had ex-
hausted his legal remedies, the cases and reasons alveady
assigned by me cover the ground.

The bill shows a judgment recovered in May, 1857, and an
execution issued within the year, and so it became a lien on
the equitable estate of Bay in this land. The return of the
execution, by order of the court, could not prejudice the com-
plainant particularly, as that order was reversed by this Court.
He then had a right to file a bill to remove this fraudulent in-
cumbrance. But the counsel cities a number of authorities.

Wiggins v. Armstrong, 2 J. Chy. R. 144, which is, merely,
that a creditor before judgment cannot file a bill.

Beck v. Burdett, 1 Paige, 305, the same rule is laid down
that has been recognized by tbhis Court.

But in this case, supposing an execution to be unnecessary,
the defendant was dead, and we could not issue one,

When we had obtained judgment, and by issuing execution
it had become a lien, we had a right to follow that lien up; and
whether there was property to pay it or not, other than this was
entirely immaterial. It is not for the debtor, or those claimine
under him as volunteers, to dictate the property we shall tnk:
If there is other property, let them convert it into money and
pay the debt, so that the allegation in reference to the insolvency
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of the estate, was not necessary to be made, or if made, not nec-
essary to be proved.

In Alabama, executions may go against the administrator,
and be levied on the property of the dececased, so expressly
held in 31 Alabama, 172, and that case showed in the bill itself

that there were slaves on which the party might have levied
such an execution.

The counsel cites no authority to support the position that
we must exhaust every other legal or equitable mode of obtain-
ing payment of our debt, before we can attack a fraudulent
conveyance to a child.

We now come to the charge of Zaches. This is raised here
for the first time in the case. Special demurrers are filed below,
but that is not assigned as a reason in any of them, nor is it
stated in the answer, nor does it appear by the proof how any
of these defendants have been or can be injured by what
delay there may have been in fact; but there really has been
no laches.

May 30, 1857. Judgment recovered.
June 12, 1857. Execution issued.
July 23, 1857. Delivered to sheriff.

Nov. 20, 1857. Execution returned by order of court, and
Nov. 9, 1857, Judgment set aside.

The case was then pending in that court until Feb. 1%, 1859,
when judgment was rendered upon the pleadings left in the
case.

The case came to this Court at April term, 1859; was decided
in September, 1859, but no opinion filed until April or May,
1860. The case is reported among the cases decided in 1860.
Until the opinion of the Court was filed, we did not know what
the order of the Court was, as the memorandum in the case
was merely “reversed and remanded,” entered September,
1859. [Note here, in January, 1860, before we could get out
execution, the personal property is slipped into the hands of his
brother.] When we could get out execution, the defendant
was dead. On further examination, the Court will see that we
filed our claim in the Probate Court, in February, 1861, and the
letters testamentary were not issued until March, 1861. In fact,
we had been at work nearly six months in the Probate Court,
to force these parties to take out these letters.

And now, in the face of all these, the counsel charges us
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with laches, and cites twenty cases or more for law upon the
subject.- I shall not wade throngh them, for we could not file
a bill until an execcutor had qualified. We did that March,
1861, and we proved our claim in April, 1861, and filed this bill
May, 1861. If that is not prompt enough to suit him, the delay
since then must be very excruciating.

At the time of the conveyance to Edgar T. Bay, Cook was
a creditor to Henry B. Bay, and so the case has been held by
this Court, and the best adjudged cases in this country. There
is no evidence as to the particular time when the defaults hap-
pened upon which this recovery was had, and in the nature of
things it is impossible to prove them, unless it should be held
that there was no default until Wood refused to pay over when
called on. The appointment of Wood necessarily expired in
Nov., 1850, with Cook’s expiration of oftice, and the County
taxes should have been paid over, by law, in June, 1850. S., 44
p- 443, R. S., and by the laws of Special Ses., 1849, p. 47, S., 9,
the Sheriff had until the first Monday of July to make his final
settlement with the State. It is fair, then, to presume that,
whatever defaults had occurred, occurred before the 20th Au-
gust, 1850, the date of this conveyance.

But let us see what the cases to which the counsel refers
really hold.

King v. Thompson, 9 Pet., 220. The property conveyed
was worth $2,500, the grantor worth $60,000, his debts about
$14,000, and endorsements 320,000, and his credit high in the
community. By the depreciation of property he became insol-
vent, and there was an expenditure of $4,000, by the donee,
on the property. Ileld that it was not an unreasonable settle-
ment to make, and further, the bill in that case was filed by the
donees to obtain the benefit of the gift.

King v. Thompson, 9 Pet., 229. Was anissue out of Chan-
cery to try the question of fraud before a jury, and the jury
proved the transaction frandulent, and the Court says: ¢« A
contingent debt, likely to become absolute, and which after-
wards does become absolute, is, both on principle and prece-
dent, enough to furnish a motive to make a fraudulent convey-
ance, to hinder or avoid its cventual payment. And this may
be presumed to have been done here, provided circumstances
exist indicative of fraud.” ¢ But all the attendant facts here
are scrutinized, and the inference of fraud seems to have been
fairly deduced from the whole.” The evidence in the case is
not shown, but the charges in the bill are substantially the same
as in the case at bar.

5 Har. & Johns., 68. Merely holds that when a surety pays
a debt for his principal he may stand in the place of the cred-
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itor to set aside, on a bill filed by himself, a conveyance by the
principal, designed to hinder and delay the collection of the
debt by the original creditor.

Hancock v. Entwistle, 3 D. & E., 435. Merely holds that,
until a surety pays the debt of his principal, he cannot prove
it under a commission of bankruptey.

Frost v. Carter, 1 Johns. Cases, 73. Is to the same effect.
Lansing v. Pendergast, 9 J. R., 127. Is to the same eftect.

Van Wyck v. Seward, 6 Paige, 66.  After commenting upon
the circumstances, the Court says, p. 67: “Tt is suficient for
them” (the grantees) «“ to show that the disposition which W.
Seward made of his property, among his children, in April,
1818, was « fair and reasonadle family settlement, with refer-
ence to his and their situation, and that he retained still in his
hands the complainant’s two bonds, which were enough to pay
all his debts, in ANY POSSIBLE co;itingcncy.”

Again, ¢ Where a parent makes a voluntary gift or convey-
ance of his property, without any valuable consideration, and
for the purposeof defrauding creditors, equity may well follow
it into the hands of the donee for the benefit of creditors,
although such donee was not privy to such intended fraud.

What I ask is, that the grantee here shall show that this was
a fair and reasonable family settlement, with reference to his
and their situation, leaving enough to pay all his debts, in any
contingency. If he had any other property it was easy for
them to show it, and impossible, almost, for us to show he had
no other. The partner in business with Bay testifies that he
sold his entire interest in the business for this real estate. How
absurd to talk about a father settling upon his child, as a fair
settlement, all his active capitalin business. The very state-
ment of it condemns it, as such.

The case of Chouteaw v. Jones settles the rule which governs
in this case. The surety relies upon the property of the prin-
cipal as a fund, out of which eventually the debt shall be paid,
and, in favor of mere volunteers, the surety shall not be disap-
pointed ; so as between the obligee and the makers of the bond,
he takes the sureties upon their promise to pay it the principal
does not. The very object he has, in taking them, is that; and
if they did not give him that assurance he would not have
trusted the principal. Upon the face of the transaction he
distrusts the principal, and says, I will not trust him without
your guaranty, and your ability to pay is all that makes your
guaranty worth anything. If you are not able to pay I will



9

not trust you or him. Now shall the very thing which the
obligee relies upon be swept away in favor of a mere volun-
teer ?

It is a singular idea to advance, that a difterent rule may
prevail as between sureties, from that between the obligee and
the sureties, when the liability of any of the sureties depends
upon the non-payment, by the principal, of the debt. And
when, as in 3 H. & .J., 68, it is held that the surety may be
subrogated to the obligee, and follow up his rights to set aside
conveyances fraudulent as to him.

The very object in taking bonds with sureties is, that the
obligee may trust the principal. He refuses to do it without.
He trusts him upon the faith of this assurance, and then the
counsel insists that we ought not to have relied upon it, but
kept watch and ward the same as though we had no surety.
The principal is in the hand of his bail, and they must see that
he complies with the conditions of his bond, or they are liable
as for their own neglect. Any other rule, cither in law or
equity, would render entirely nugatory such bonds.

The facts in this case show, that in August, 1850, IT. B. Bay
went out of the business he was then engaged in, converting
all the property he had in that business into the lands in con-
troversy, and taking the title in his son’s name, then a mere
infant; that this deed was not recorded until Mavch 20, 1851.
That he afterwards put buildings on these premises, the value
of which does not appear. At the date of this deed, itisa
fair inference, that Wood’s default had occurred, and the lia-
bility of the sureties fixed. The bond is a joint and several
one upon its face.

Now I say, that it is a fair presumption that this conveyance
was made to defraud Cook.

The debt was then fundamentally, as Roberts, on Fraud,
expresses it, in existence.

It is not necessary for us to show other creditors; our own
debt is large enough, any way.

It is shown that when he died he owed, with an insolvent
man, Parsons, about §1,400, and, to avoid its payment, just before
he died conveyed all the property he then had, for $50. Ruling
passion strong in death.

If he had abundant means left, that was for the. defense to
show, in order to show the fair and reasonable character of the
settlement.

There is no proof of the wealth or responsibility of the co-
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sureties; and from the number of them on the bond, the infer-
ence is the other way. In any event,each and all of them are
liable, and if they are responsible, there can be no difficulty in
the defense collecting their shave from them. We took a joint
and several bond to avoid any question of the kind.

So far as his liability for taxes collected by his principal, this
case proceeded below, and must proceed here, upon the ground
that he is so liable, as a judgment has been rendered. Should
that judgment be reversed, then other proceedings must be
instituted to set aside these proceedings; but this Court is
merely an appellate Court, and hears this case as it was heard .
below.

It is simply absurd to say that a man can take all his active
capital in business,and settle it upon his son as a fair settlement.

The deed was not recorded until Mareh, 1851, atter Cook
and Wood were both outof oftice. Now see the plain fingermark
of fraud. In August, 1860, Bay was in good circumstances;
he had about $3,500 in his business ; he sells that out for land,
pnts the deed in his pocket, keeps it there until March, 1861.
The indebtedness had oceurred before that time—say it occurred
after the deed was made—yet Cook had a right to presume,
until that deed was recorded, or actual notice of it brought
home to him, that Bay had taken the title in his own name. Tt
is as to him the same as though the title was in H. B. Bay, until
such notice or recording of the deed. Now, why was this deed
withheld from the record for seven months?

This investment of all a man has, to give his son an educa-
tion and start him in the world, is very praiseworthy as an act
of pure generosity; but the law requires that a man shall be
just before he is generous.

The proof shows Bay’s estate insolvent; all the property
jnventoried amounts to $115, by his appraisement. The debts
due by Parsons & Bay are shown to be $1,400, and one debt
$6,500.

I have shown that from November, 1851, to April, 1860,
afler the death of Bay, we could not collect this debt of any
one.

Edgar T. Bay was then an infant of tender years. If this
conveyance was a fraud, and he knew it and participated in it,
and accepted the deed knowingly, he would be liable to indict-
ment. IIeisnotyetof age to accept this deed. e may, when
he comes of age, repudiate it. The Court presumes he accepts
it, because it is for his benefit. Now, to require us to show
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that a child just able to run alone knew enough to, and did
actually participate in, his father’s fraud, is on a par with other
assumptions in this case. There is neither law nor sense in it.

THE PERSONAL PROPERTY.

As I have already shown, this could not be reached by execu-
tion, and was not mentioned, and so far as the personal repre-
sentation was concerned, could not be made liable to the pay-
ment of debts, and, in this particular instance, was claimed by
the executor in his own right.

Novw, the proof shows that Parsons & Bay owed about $1,400
debts, and that Parsons was insolvent. Bay then sells to his
brother this property worth $1,000 for $50, and to give a color
to the transaction, his lawyer, Mr. Marsh, tells him, what he
must have known was not law, that the debts of Parsons &
Bay were incumbrances on this property. The Court will see
that the witness talks about éncumbrances, but he means the
ordinary debts; and in one place in the testimony a full stop is
put by the copyist where the sentence is continuous, and the
sense requires it should be so. If these debts were incum-
brances in fact, and the party so understood them, they amounted
to $300 more than the property was worth, and the party gives
$50 more. So that it shows what I ¢laim, that this talk about
these debts being incumbrances was a mere sham, to give some
sort of color to the transaction, all parties knowing that they
were not, and John S. Bay not being liable for their payment,
nor expecting to pay them.

If his counsel did in fact advise that these were liens, the
party must have expected to pay them; and yet he pays
$50 for what he must know was worthless to him.

Advice of counsel don’t make law, and unless it is reasona-
ble, cannot avoid the imputation of fraud. The effect would
be to give this man for $50, property that will sell to-day for
$1,500; for he is under no kind of' obligation to pay one dollar
of those debts. The counsel may say there is no evidence that
this property will sell for $1,500. I will agree to take the
property and apply that amount on the claim.

W. T. BURGESS,
Tror Defendani,
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Supreme Gonet of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

BAY, ET AL, 1
: |
8. No. 89.
COOK.
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DEFENDANT’S BRIEF AND POINTS.

On the 12th March, 1850, Daniel T. Wood having been appointed deputy
sheriff of Cook county, by defendant in error, with Henry B, Bay, the ancestor
of Edgar 'I\ Bay and others, as his sureties, gave a bond indemnifying Cook
against the acts or defaults of Wood as deputy in penalty of $10,000.

May 1, 1851, H. B. Bay -purchased the lands in controversy from
Joseph Smith, paid for them with his own means, but took the title in the name
of his infant son, Edgar T. Bay.

Nov. 21, 1851, a suit was commenced on the bond, process served on Bay
samo day, which resulted in a judgment in the Cook Circuit Court, May 30th,
1857, for $10,000 next to be satisfied on payment of $5.882.17 damages and
costs. June 12, 1857, exccution sued out and delivered to sheriff July 23,
1857. On application cf the said Bay this judgment was set aside, and exe-
cution returned by order of court. That order was an error brought, set aside by
the Supreme Court, April term, 1859, its opinion not being fileduntil the April
term, 1860.

Aoy 10, 1860, (p. 80,) IL. B. Buy died, leaving Edgar T. Bay, his son and
gole heir, testate, making him his devisee, and devising the property in contro:
versy to his son, and appointing John S. Bay his executor, who qualified and
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took out letters the 6th day of February, 1861. April 15, 1861, Cook's claim
on the judgment allowed against the estate at $6,648.50, and on the 18th May,
1861, the bill in this case filed.

On the 30th January, 1860, five days after date of will, H. B. Bay sells
to John 8. Bay one-third part of two dregding machines, and other property, for
$50. The machines (p. 52, 8 Int.) worth §3,000.

The first question is, was Isaac Cook a creditor of Henry B. Bay at the
date of deed, May, 18512

In Chouteaw v. Jones, et al., 11 Ill., 318, this court said, * The relation
of debtor and creditor between principal and surety, so as to entitle the latter
to avuid a voluntary conveyance, made by the former, commences at the date of
the obligation by which the surety becomes bound, and not from the time he
makes payment.”

Howe v. Ward, 4 Greenleaf, 195.
Thompson v. Thompson, 19 Maine, 244.
Carlisle v. Rich, 8 New II., 44.

The case of Howe v. Ward is a parallel case to the present one.
See also b Cow., 67, 18 Wend., 883, and 8 Cow., 429.

Then was the conveyance fraudulent as to Cook.

1. He was a creditor.

2. This conveyance of this property to his child, or this settlement of it

upon him, is not shown by the defendant to be such an one as the courts would
protect.

The onus is upon the defence to show in the language of Story Eq., 847,
8, that the circumstances of the indebtment and conreyance repel any possible
imputation of fraud, as when conveyance is of small property, by a person of
great wealth, and his debts bear a very small proportion to his actual means.

The rule as laid down in Read v. Livingstone, 8 J. Chy. R., 481. is the
true rule. See in this connection 18 W., 399.

Hutchinson v. Kelly, et. al., 1 Robinson, Va., Rep. 135, is a strong and
strictly parallel case.

Sexton v. Wheaton, 8 Wheat., 243, C. J. Marshall says: “In construing
this statute the courts have considered every conveyance not made on consider-
tion deemed zaluable in law, as void against previous creditors.”




The next question'is, was the aid of a court of equity to set aside this con-
veyahce properly invoked.

In 11 IIl., 81, MeDowell v. Coclran, it is held that ordinerily a creditor must
exhaust his legal remedies before callirg to his aid the powers of a court of
chancery. But insolvent estates are an exception, as execution cannot issuc
against an administrator.

The same rule is adopted in Chouteaw v. Jones, 11 Ill. 319.

In this case we took out execution in June 1857. That execution was
stayed by the circuit court, and the judgment set aside. The case then came
to this court, and the order setting aside the judgment was reversed in April,
1859. The opinion was not promulgated till April, 1860, after the death of
Bay, so that we had no epportunity to take out another execution against him,
and could only do as was done in Chouteaw v. Jones, get judgment as the ad-
ministrator, and then file our bill.

The counsel has entirely mistaken the naturc of this bill. There was a
resulting trust in favor of II. B, Bay, upon which the judgment of May, 1857
was a lien, or the deed was fraudulent as to him. Either way Cook had a right
to have this land applied in payment of his debt in judgment. The casein 17
111, 286, Wightman v. Hatch, is in point, rcferring to the case of Miller v.
Davidson, 38 Gil., 518.

‘We had obtained judgment, and issued execution within a year, so that
it became a lien upon whatever estate 1I, B. Bay had in the land. We were
stayed by Bay’s appellee, (p. T5 of Record,)from enforcing this judgment un-
til after his death. Had he been living, we certainly could have filed this bill
without taking out exccution, and his death can make no difference in that re-
spect.

As to the personal property it is not possible that a sale made to a brother
for $50, of property worth $1,000, after judgment recovered, can be sustained
against that judgment. The counsel insists that this was worth only $500, and
was subject to incumbrances, but the evidence shows that the incumbrances were
debts due by the firm, which, in law, are no incumbrances, if the party is a
bona fide purchaser, and can only become such by instituting proceedings to set
aside the sale as fraudulent, and which the party expressly says he was under
no obligations to pay, and did not agree to pay. These debts if incumbrances
at all were in the same sense that this judgment was. The creditor has a right
to apply the property of his debtor to the payment of his debt. The whole
thing is a palpable attempt to avoid this claim by a pretended sale to his brother,
for a mero nominal consideration, of property worth a large amount.

W. T. BURGESS,
For Defendant.
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Suopreme Gonet of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D, 1863,

JOHN S BAY, ET AL, PLAINTIFFS IN ERROR, ) b
|
8. il No. 89.
ISAAC COOK, DEFENDANT IN ERROR. J

POINTS AND AUTHORITIES FOR PLAINT IFFS IN ERROR.
L

The judgment upon which the bill of complaint was filed was not warranted
by law, the breaches assigned in the declaration being a failuve to pay over
taxes collected by Wood, and the condition of the bond being merely for the
faithful performarce of his duties as deputy sheriff.

People v. Edwards, 9 California, 286.
Moore v. Foote, 32 Miss., 469.
Ames v. Johnson, 3 Har. & McHen., 216.
Waters v. The State, 1 G7ll., 302.
Crumpler v. The Governor, 1 Dev., 52.
The Governor v. Barr, 1 Dev., 65.
The Governor v- Mattock, 1 Dev., 213.
Jones v. Montfort, 3 Dev. & Batt., T3.

See also the argument on th's point filed in case No. 71, on the present docket.
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II.

There are no equities in the bill, and herein

A.—The conveyance Joseph Samith to Edgar T. Bay was in the nature of a
voluntary conveyance, in order to avoid which, it should appear from the bi'l
itself, that Henry B Bay was insolvent or in debt. Neither fact is alleged.

Salmon v. Bennett, 1 Conn., 525.

B.—The bill does not show that the complainant had exhausted his legal rem”
edies. The judgment wasnot a lien upon the real estate in the hands of Edgar T.
Bay; no levy had ever been made ; the execution was returned by order of the
court, after which no execution was ever jssued, and no steps taken to collect
the judgment. No circumstances are alleged in the bill, showing that as to
the personal property, the legal remedies were inadequate, or that they had
been exhausted.

Wiggins v. Armstrong, 2 John Ch., 144.
Moran v. Dawes, 1 Hopk Ch., 365.
Brinkerhoff v. Brown, 4 John Ch., 670.
Beck v. Burdett, 1 Paige, 305.

C.—Tt does not appear by the bill that the other defendants in the judgment
are insolvent, nor but that the judgment might be collected of them by the
ordinary legal remedies.

I1I.

The decree is]not warranted by the proofs in the case.

A.—The defendant in error was uot a creditor of Henry B. Bay at the time
the conveyance of the real estate was made to Edgar T. Bay. There had at
that time been no breach of the bond upon which Henry B. Bay was security,
and there was consequently no lisbility from him to Cook at that time. There
can be no presumption in the case of a conveyance of property made to one
party where the means are furnished by another, that the party thus paying the
consideration, did so with a fraudulent purpose, when at the time there are no

creditors to be defrauded. Such a conveyauce is not void as to subsequent
creditors.

tVan Wick v. Seward, 18 Wend., 376.
Bodine, ¢t al., v. Edwards, 10 Paige, 504.
Sexton v. Wheaton, 8 W heat., 229.

1 American Leading cases, 33 to 69.
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B.—It appears from the proofs taken in the case, that the dredges were heavily
encumbered, at the time of the purchase of the interest of Henry B. Bay,
therein, by John S. Bay ; that the purchase was made witha knowledge of, and
with reference to theseliens, and it is no where shown that the consideration paid
was, under the circumstances, inadequate, for it is not shown that after paying
and discharging those incumbrances, the {interest of Henry B. Buy would be
worth anything whatever.

C.—Inadequacy of consideration is simply evidence tending to show fraudu.
ulent intent. In this case the presumption is overcome b7 the attendant cir-
cumstances.

IV.

The proceedings instituted and had by the defendant in error, in the Cook
County Court, were a bar to any further proceedings. The entire case was
there passed upon and adjudicated.

EMERY A. STORRS,
_Attorney for PUff. in Error.
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