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SUPREME COURT OF ILLINOIS,
- THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAWA.

AUGUST DELTZER & ]
SALLY DELTZER,

Appéllants,

V8.

OTTO SCHEUSTER & - Appeal from Marshall.
EDWARD SCHEUSTER, by
GEORGE SCHEUSTER, their

Guardian,
Appellees.

ABSTRACT OF THE RECORD. .

This is a bill filed by appellees to obtain an injunction against Sally
Deltzer, one of appellants, as executrix of Anthony Scheuster, to injoin
her from selling the real estatate of the testator under a decree of the
county court of Marshall county, to obtain funds to pay the debts of
testator; and to have an account of assets.

Appellees allege that they are minors and the only children of An-
thony Scheuster, deceased, who dicd about 28th March 1861, leaving
appellees and Sally Scheuster, his widow, now Sally Deltzer, his devisees
and only heirs. That, on 22d Feb. 1861, be made his last will and
testament, referred to as an exhibit, and copy attached to, and made
part of bill; by which will he devised to said widow the SE pt. of lot
141, in city of Henry, (which was improved and occupied by testator in

his lifetime, of value of $2,000,) and all his personal eftects, after pay-
ment of debts and funeral expenses; to hold for life, then go to appellees.

And all his other real estate in Henry, Ill,, and in France, he be-
queathed to her during widowhood for support of appellees ; and the
residue of his estate he bequeathed to appellecs, as described in said
will, and appointed said widow his executrix.

That said will was, on 18th April 1861, proven and admitted to pro-
bate, and said widow qualified as executrix and accepted said trust.
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That, at March term of county court of said county, throe appraiscrs
were appointed and qualified to appraise the personal estate of deceased,
and set off to widow lher separate property, and appraiscd personal
estate at $151.50, and appraised and set oft to widow $785, and made
their report, which was filed and approved by the county court.

And afterwards, on 29tli July 1862, said court deducted from widow’s
allowance $45, and ordered that she recover residue, $740.50, as her
sceparate property.

That, at March term of said county court Sally Deltzer filed her peti-
tion for sale of real estate of deccased, to pay her claims; said Sally
having married August Deltzer; which petition is exhibited in said
bill ; and such proceedings had thercon that she obtained a decree to
sell all the real estate of deceased in Henry aforesaid, excepting the lot
bequeathed to her, and the homestead of herself and children, or so
much as is necessary to pay the debts, upon the terms stated in said
decree, which is made an exhibit; and that she, in pursuance of said
decree, advertised said lands for sale on the premises, on 30th day of
June 1863, according to the notice set out in bill, describing said lands
and specifying the time, place, and terms of sale, and conveyance.

That said dececased, at his death, owned said lands described in said
will, of the value of $4,800.

That said widow was, in county of Putnam, Ill., married to said
August Deltzer, on 12th day of Nov. 1861.

That said widow did not relinquish any of the devises and bequests
made to her under said will ; but claims the same, and also her separate
property.

That deceased resided at Henry, Ill., and kept a saloon, where he sold
liquors, cigars, and other things usnally sold in saloons ; was a man of
wealth ; lived in a house of his own, well furnished with furniture and
conveniences usual in dwellings ; and owned the building occupied as a
saloon, which was well stocked with furniture, cigars, liquors, and other
things usually kept in a saloon.

That deceased, at his death, had on hand a large sum of money, to
wit: $1,000 gold, and ten barrels or more of liquor, of the value of 8500,
and other property, amount and kind not stated.

That appellants, conspiring to defraud and cheat appellees, concealed
from the appraisers the fact that deceased had any money, or property,
or liquors, as set forth in bill j; and that same has not been appraised or
return thereof made to probate court by said executrix, or been other-
wise accounted for, but has been appropriated by appellants.
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Appraisement bill is exhibited.

That the principal, if not the only indebtedness of said estate is the
$740.50 allowed said widow, which allowance is alleged to be illegal, as

she did not relinquish her bequest under will, &e.

That said decrec was obtained Ly fraud; and that said real estate
should not be scld, becavse said executrix has used and concealed the
money and personal property of greater value than the amount due her
and the debts of said estate, and has not had said property appraised.

That appellecs, since their marriage, have collected rents from said

real ostate, and have occupied the house and saloon occupied by deceased
in his lifetime, without paying rents theretor. ;

That appellants have driven appellees from their father’s house,
refused them home, food, clothing, and turned them out araong
strangers, fatherless and friendless, and sought to rob them of their

property, and refused to pay the rents over received by them, and to
‘pay rent for the hounse and store used by them.

That said guardian was duly appointed by the county cowrt of said
county.

Lrayer—That an injunction issue injoining sale of said property or
proceeding further in said sale ; and that appellants be made defendants,

and answer under oath, and answer the following direct interrogatories,
viz :

‘What rents they have received from said real estate described in willy
and how much from each piece of property; what property they have
occupied, belonging to deceased in bis lifetime ; how long they occupied
same; what the rent is worth, and valuc of the property 3 and that

they rendor a full account of all property and money left by said
deccascd at time of his decease.

That decree of county court be set aside, and said exccutrix be per-
petually injoined from proceeding further in sale of said lands.

That an account be taken of money and property left by deceased ;
and said appellces account therefor, and for general relief, generaty.

The bill is sworn to by guardian.
‘Iujunction is ordered by judge.

Bond for costs is filed by guardian.
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The will, substantially as set ont in bill of complaint, is set out,

The petition to the county court is set out substantially, as alleged
in bill of complaint.

The record of the proceeding of county court, attached o and made
part of the bill, shows an approval of the report of said executrix
reporting inventory of pmsonal cstate of deceased and the appraisement
of said estate.

Also, show an appointment of executor ad litem, toinvestigate claim
of executrix ;

And an adjudication upon said claim,

Algo, an adjudication and decree of the county court, determining
the right of said widow to the dwelling and saloon occupled by appel—
lants, and exempting them from payment of rent therefor to anpellees.

The decree of the county court, anthorising the sale by executrix of
real estate of deceased, substantially, as allegedm the bill of complaint,
is get out in substance.

The warrant of the appraiscrs of said estate is set out in proper form.
Also, the oaths of the appraisers, in due form;

And their appraisement of widow’s separate property ;

And the appraisement bill of personal estate.

The answer of appellauts to the bill of complaints admits,—

That complainants are the only children of deceased ; that the testator
died at time and place alleged in said bill, and left appellees and said
widow his only heirs and dev:seos ; and that deceased made his will,
devising his estate as alleged in said bill.

But denies that the lot bequeathed to said widow is of value of
$2,000; but alleges that it is of value of about $1,300, or $1,400.

It admits the appointment of said widow executrix and guardian;
that said will was duly proven and recorded, and said widow appointed
executrix of said estate by county court, as alleged in said bill ; that
appraisers were appointed and qualified, and set off to said widow her
separate property, and appraised the personal estate, and made report
thereof to county court, which was approved ; and that a deduction was
made from the allowance of separate property; and that the said county
court decreed to her said separate property, as alleged in bill.
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It admits the marriage of :
e o) est:te :t appellants, the filing of the petition for
e to pay the debts, and the claim of wid
less $269, the amount of personal property received by her i b S
ment of her claim j that she is seeking to scll said )m,ﬂ c;a\&ar:opny-
‘the debts of the estate generally, with interest and costs of adu;inig:z{-
tion,

That said debts, beside her claimn, exclusive of interest and costs,
amount to $459.75 ; most of which debts she has paid out of her own

funds, being all thercof but $185.21; and that all said debts remain to
be paid.

That, about ¢500 now remain to be paid, beside the widow’s claim;

and that there is no property or effects to pay any of said claims, ex-
cepting said real estate, said widow having exhausted the personal
estate in payment of part of her claim.

It admits the obtaining the decrec in county court, advertisement fur
sale, and her intention to sell a portion of said real estate, as alleged in

- bill of complaint.

Admits that deceased owned real estate mentioned in will; but denies
the value as alleged in Dbill.

Admits that she did not relinquish bequest of lot made to her; and
says she has not received the benefits of personal estate; that it has all
been exhausted in paying portion of her claim against estate; that the
personal estate will not pay the claims again said estate; and will come
short thereof from $700 to $900.

Claims she is entitled to her share of personal estate, or specific arti-

" cles set off by appraisers, and her homestead, described in bill, whether

she relinquishes said bequest or not.

Admits that deceased lived in a house in Henry, and kept a saloon
under same roof, with his family.

Denies that he had any money, liquors, cigars, or other effects than
those appraised and accounted for, and denies that the saloon was plen-
tifully stocked, as alleged in bill.

Denies that he had $1,000 in gold, or liquors to amount of $500, and
other property, as alleged in the bill. Says there were $8 or $10 on
hand, which were applied for necessaries for appellees after their father’s
decease. - The liquors on hand were appraised by appraisers, and she
received it as part of her separate property, or in lien thereof.

g,
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And all other property and cffects of said estate were appraised, or
has since been returned by her and accounted for to county court.

Denies all conspiracy by appellants, or either of them, to cheat or
wrong appellees of their money or property. Denies the appropriation
by the appellants of any money or property of appellees to their own
use.

Alleges that widow’s claim for specific articles is not illegal or unjust;
and denies that it is the principal claim against said estate.

Denies that decrec of county court was obtained by fraud ; and alleges
that said land should be sold to pay widow’s claim, established thereby.

Denies that there was money and personal property sufficient or more
than sufficient to pay the debts of deceased.

Admits that said Sallie has collected rents to amount of $58,85 from
said real ‘estate, which have been applied entirely to the mentenance,
education and support of appellces.

Admits that appellants with appellees occupy the dwelling occupied
by dececased and his family at and before his decease, which the said
Sallie and her family, including appellees, have occupied ever since tes-
tator’s decease.

Alleges that said building is not large enough for said family, but
appellants have used one small room in front for a saloon, and that
whole building and lot are only worth $700 or $300.

Denies that appellants have driven appellees from their home and turn-
ed them out among strangers, nor sought to rob them of their proper-
ty, nor refused them food and clothing, nor refused to account for rente,
excepting the rent of homestead occupied by appellants and appellees,
which is the only home of the parties.

Alleges that said widow did, from decease of testator till time of her
marriage with said Deltzer, feed and clothe, mend and wash for, and
lodge and school appellees, and hav/e s0. been provided since said mar-
riage with all necessaries for their G4l suétenance and education at
great expense and with great care. 3

That the present guardian has appropriated all the rents of said real
estate to useless litigation ; and has applied none thereof for the sup-
portof appellees, or their education. That appellants have provided all
necessaries for said minors, by their own exertions; and always furnish-

“ed them with a home; which appellants are not able to do, without some

compensation, or means out of said estate.

—
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In answer to the di}'ect interrogatories, appellants answer :

That said Sallie received rents for a house and lot in Henry, Ill., used
as a shoemaker shop, being on lot 174, from dececase of testator, till

1861, $6,60 ; and from lot 194 in Henry, for same timo $52,25 ; which
is all either of appellees received at any time; which rents were appro-

priated by said Sallie, as guardian, for benefit of wards, before her last
marriage.

That said Sallie, with her family, have occupied said homestead, as
mentioned in bill and answer; and she has collected the rents on the lot

bequeathed to her, being SE pt. ot lot 141 in Henry, to amount of $225,
or thereabouts, in all.

Which answer is duly sworn to by the appellants.
A replication in due form is filed.

The testimony of the following witnesses is also submitted by agree-
ment of the parties.

Joux P. Boick testifies:

Knew deceased ; lived in Henry ; kept saloon ; sold cigars; was one
of appraisers, who appraised his estate. Refers to appraisement bill ;
says it is the original, §151,50 was amount of bill; are liquors in bill
worth §8. They were in cellar; I wrote; other appraisers went, to cel-
lar. I supposed were some liquors in bar, and part box cigars. I did
not go to cellar; did not see liquors; did no more than agree with oth-
ers; knew from what they said liquors on hand were appraised. I was
never in cellar. Knew deceased from 1855; knew he was indebted.
He bought property of a man in St. Louis, Mr. Clark, worth $600 or
$700. Was in saloon eight or ten chairs; similar to chairs at bar; was
table there ; furniture was plain, consisted of bureau, chairs, table,look-
ing-glass, cupboard, lounge, sofa, two bedsteads, cooking-stove, and
usual kitchen furniture; hollow-ware, and other little articles. I saw
everything excepting what was in cellar. Was two stands, wardrobe,
dishes, crockery, pictures, frames and ice box. Appellants gave account
of property in cellar, and we appraised it asit was. Geo. Scheuster was
there and assisted in showing property. Widow and children lived in
house ; she spoke broken English—he plainer. George gaye us part of
information about property. Remember inquiring what was down cel-
lar, of George, and he said there was part of three or four barrels of
rot gut whiskey, and a few tottles of wine; don’t recolleci of anything
else.
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Kept whiskey and beer there, usually—not very good. Don’t know
of any other debts he was owing. Recollect inquiring of George, my-

self, and he said there was part of three or four barrels whiskey, &ec.
Judge Judge Janny and Mr. Weis were there, so they could hear it.

Cumas. WanrrLe testified :

Knew Anthony Scheuster two or three years before lis death. Knew
of his receivingliquors not a great while before his death. Six barrels
from Peoria. I wasin the cellar. He asked me to go in. Were two
cellars—back one small—other good size. Tound lot barrels, kegs, &e.
He was making arrangements in cellar. Had rack made on side, tq put
barrels on. Helped him put them in cellar. Was quite a number of
barrels and kegs and some bottles, in cellar. Took hold of one. Had
somcthing in some of them. He told me of having some liquor which
cost him ST, to 89@"};& barrel. Knew of him having some wine ia
bottles. Went to back cellar, found some kegs, barrels there. Nothing
was said about back cellar. Might have been ten or fiftecen barrels and
kegs, besides the six.  Think there were. Said he could not live long,
and wanted me to go with him to Dr. Swanzy’s. I went. It fixed in
my mind, time, or about time. Can’t say positively what time it was.
I was in house the day before he died. I don’t know what was in bar-
rels. He said there was whiskey. Swanzy gave him medicine, with
instructions. He was sick some little time. Don’t know what time of
year this was. Drank some very good whiskey there that time. Think
he was not in debt at all. '

Frank Lirpencor testified :

Knew Anthany Scheuster, while in Henry. He kept saloon. Did
not live with him, but was therc often—five or six times a day. Was
there for several days before lhe died. Knew about his liquors. Was
cight barrels week or eight days before he died. Got at Peoria, Was
common whiskey. Was in back cellar. Was no other liquors there.
‘Was some brandy in front cellar. Don’t know how much. Was cherry
brandy. Some liquor in decanters in bar. Were five or six barrels and
kegs in front cellar. Don’t know what was in them. Were some bot-
tles wine. Mrs. Scheuster got me to go there. Was alone there. If
she wanted anything, I got it. Anthony was sick. Was there doing
chores. Attending for some time. Went to cellar to get liquor for bar.
Dilic waila 3:131r was well and sick. Not after his death. Was
common liquor,—some brandy and cherry and rye whiskey. Don’t know
its worth. Were 40, 41 or 42 gallons in barrels. Scheuster always had
some money. Don’t know how much. Don’t know he had any just
before his death. Saw gold and silver, year before his death, was in
his pocket, don’t know amount. Iknew there were whiskey barrels in
back cellar. Were not tapped. Bought in Peoria. Were four, five or
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six empty barrels. Was worth 15, 18 or 20 cts. per gallon. Scheuster
sold considerable whiskey.

ANTHONY TFALING testified :

I knew Scheuster while he lived in Henry. Was often at Lis place,
till his death. Don’t know what liquors he had at or before death. e
had $35, which he gave me in gold. Saw other money—was in shot
bag. Thought bag was half full. Picked it out in throe pieces: $20,
$10 and §5. Took bag out .of trunk. Stated he had some yet. This
wasin fall. He died in spring. Was an ordinary shot bag.

MarcarET Tmoaras testified : )

54 Knew deceased in his life-time, four or five years. Lived e
with him, next before his death. Was not there w
three months before his death. Went back two months after his death
to live with Mrs. Scheuster. Used to go down cellar to get liquor for
bar. Think there was every kind,—twelve or thirteen barrels of'liquor.
Think were filled. Were kegs with wine and cherry brandy, and other
things, three or four. Got brandy and cherry out of them. Was wine
in keg and bottles. Wlken I went back some barrels were thero. Drew
from them, and took liquors to bar. It was sold by Mrs. Deltzer. Mr.
Deltzer told what kinds of liquars to get, and I got them. She told me
she had nice lot of liquors in cellar before I went into cellar. I staid
there till she got married, and a little after,—eight months in all. She
bought no liguors while I was there, that I know of. She would take
in sometimes two, three and four dollars. Was pretty uniform. Sold
cigars, candy and tobacco. Was some of these things there when I left.
Was less there when I camo back. Was there when appraisers were
there. Was in kitchen. Don’t know whether same liquors werc there
when I came back, as when I left. Don’t know of her buying liquors
while I'was there. The barrels in back ccllar were all full,

ight years
hen he died. Xeft

BArNARD YEAGER testified :

Knew deceased since 1854 in Co.

and nine barrels in back cellar. Had in front cellar, brandy, gin,
cherry bounce, rye whiskey, and I think some bottles wine, and somein
kegs. Don’t know forsure. I knew liquors. He paid 85 cts. for some
rye whiskey. I don’t know, think there were $200 worth, on close in-
ventory. Wrote most all his letters, the three or four last years of his
life. He had cigars, candy and tobacco ; kept them Dbelow counter,
mostly. Sold cheese, crackers, and such things. Barrels in back cellar
were full. 'Was whiskey in them. Did not taste it. Knew what kind
it was without tasting it. Did know but forget what he paid. He told

He showed me between seven

———— e e
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nie all about it. Am on good terms with Delizer.

Am in same busi-
ness.

Mrconarr Kremnoavus testifies:

I knew deceased from time he came to Henry. Was there when he
died, and often before. Saw he had some money. IIe exchanged $5
bill with me. Got his sack out of burean drawer, and gave $5 to me
in silver. Was in shot-bag, nearly half full. Did rot sco what was in
sack. This was month before he was sick; don’t know how long before
his death ; not long. Got some paper and paid it back to him. He
borrowed some money of Mr. Syphers, and Dborrowed $300 of me where
he bought Dbrick house, and paid it back in two weeks, e told me a
day or two before he died that he loaned some money to Gregory.
Syphers had some money and would not take it home, but gave it to

Scheuster, who said he would not have it after one year, and gave it to
me. This was in 1857 or 1858.

War. Syroers testifies :

The first money I loaned deccased was in 1837 or 1858,—s300, for
one year, at 10 per cent. IHe paid it when due. About 9th June 1860,
loaned him $185, and took his note, which is on file in probate court.
He wanted to borrow the money, I told him I could take it home and
put it into the partnership, but he could have it. Don’t know what he
done with it. Think he wanted to pay for or improve property. Was
in Ilenry. Gave him certificate of depositc on bank in Peoria. No
one present but his wife; was June 1860, at his house. Knew of
Scheuster loaning Gregory money after that time,—1I think $90, which
is or ought to be indorsed on my $184 note Was indorsed by widow
after his death.

Varentine Wers testified on part of defendants ;'

Am one of appraisers. We appraised everything in bar and cellar ;
were pointed. out to us by Mrs. Scheuster and Geo. Scheuster. They
told us there were some things there, and we did not go down, but ap-
appraised it at $8, Wasnot much in bar. Furniture was common.
George and Mrs. Scheuster said there was not much in the cellar. We
appraised all in cellar and bar at $S.

MrcnAEL SmarApEer testified on part of defendants:
Iknew deceased in life time. Knew his widow who kept on with his

business in same place. She bought or ordered some goods from Peo-
ria, three or four weeks after his death.
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Louts Herper testifies on part of defendants:

Knew deceased in his life-time. Was often at his premises at work
four or five times a week. Was friend of mine. Had liquors on hand
for two years before his death. Took always lowest priced. About ten
days after his death, I found there five or six barrels, not all full; one-
half barrel wine. Other was common liquor. Widow was doing busi-

ness there. Knew of her buying some at Peoria, once ortwice. Once”

about month and half after his death. The quality was little better.
In eight or ten days was first I was therc after his death. In ten or
twelve days I went to get some liquor for myself, and went into back
cellar, to sce what was there. Was there five or ten minutes. Knew
some of barrels were part full by knocking on them with my fingers.
Knocked on thrce. Could not exactly tell what was in them. Were
not full. Were plenty of empty barrels there. Not more than four
barrels full. Two or three barrels in front cellar—nearly empty. She
told me he left only $5 in money. She had shot-bag too,in which he
kept his little change. Was small keg of gin. One cellar is small,
eight or ten fect wide, eight or ten long. Little one, five by six.

Samorr J. McIFappin testifies on part of defendants:

Knew deceased. He kept whiskey, wine, brandy, beer, &ec., a poor
quality. I wrote his will a little time before his death. He said he had
no money, excepting $5. This was not to exceed a month before he
died. His furniture was common.

P. M. JanNy testifies on part of appellees:

Knew Scheuster, was one of appraisers. Did not appraise anything
in cellar. Appraised only liquors in bar. Asked Mrs. Scheuster if
there was anything else. She shook her head. Asked George Scheus-
ter to ask her if there was anything clse, and he stated that she said
there was not.
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(i The decree dated I'eb. 2d, 1863, declares the cquity of the case with
° complainants, so far as the right of the executrix to sell the lands to
satisty her claim against said estate is converned, which claim is found to

be §740.50.

And decrees, that defendant, Sallie Deltzer, cxecutrix of cstate of
Anthony Scheuster, be perpetually enjoined and prohibited from making
any sale of the lands mentioned in the order of the County Court ¥s=
esneerricd; excepting such portion as may be necessary to pay the debts
proved against said estate, and not including the widow’s claim, and
that she pay individually the costs of the suit, but not as executrix.

Y
0

The defendants pray an appeal to the Supreme Court, which is allowed
upon theiv entering into bond conditioned as the law direets, in the sam

<
of §200, to e filedin 80 days by agrecment of parties and sureties to be
approved by the clerk by agreement.

80 Appeal bend filed as vequired, by the order of court and agreement,
of parties. ‘

82 ASSIGNMENT OF ERRORS.

The Court erred in finding the cquity of the case with appellecs,

(complainants in the court Lelow.)

The court erred in not setting aside the finding, and g‘i\'ing appe-l-
lants (the defendants in the court below) a new hearing.

The decree is contrary to cquity.

The finding is against the evidence.

The conrt should have found for the appellants (the defendants below),
and should have dismissed complainants bLill and rendered a deerce for

“appellants.

e,
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