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SUPREME COURT OF [LLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

Hzra B. McCagg,

Plaintiff in Error,

Vs,

Charles I.. Woodman,

Defendant in Error,

STATEMENT OF CASE AND
POINTS OF DEFENDANT IN ERROR.

This was an action of assumpsit, brought by plaintiff in error against
defendant in error, in the Superior Court of Chicago, to recover the
amount of a promissory note. for $235, dated 8th of May, 1861, and
payable thirty days after date, made by the defendant in error, payable

to the order of Spafford, Stewart & Co., and by them endorsed to E. I.
Tinkham & Co., and by E. I. Tinkham & Co. to the plaintiff.

Declaration on the note, in the usual form, and common counts.

Plea, general issue (and notice set out in the record ) and issue thereon.



The facts of the case are briefly these: Woodman was a customer of
Tinkham & Co., who were bankers in Chicago, and kept a deposit “ac-
count with them, paying in money to his credit, and drawing checks, from

time to time, as his occasions required.

Spaftord, Stewart & Co., the payees of the note, were also cumtomers
of Tinkham & Co.; and the note in question had been discounted by
Tinkham & Co., for them, and was, at the date of their (Tinkham & Co.’s)
assignment, their absolute property.

At the date of the assignment by Tinkham & Co., the defendant had
in their hands on deposit, $282.74, an amount more than sufficient to pay
the full amount of the note.

The plaintiff in error is the assignee -in insolvency of Tinkham & Co.,
and claims title to the note in question, (although it is endorsed to him
by Tinkham & Co.) only throngh the assignment. He is not a pur-
chaser of it for a valuable consideration, nor bona fide, his only title be-
ing as assignee.

The defendant, under thesé circumstances, claims the right to set off
against the note, in the hands of the plaintiff, the amount due to him

from Tinkham & Co., or to apply it as a payment of the note.

The jury found a verdict for the defendant. The court below overruled
a motion for a new trial.

The cause is brought to this court by writ of error.

Points of Defendant in Frror.

I.

The plaintiff is 7ot an indorsee for value or bonafide. He is simply
the assignee of Tinkham & Co. for the benefit of creditors. He holds
this note in this capacity, and no other.
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How then does an assignee take ?

He succeeds only to the rights of the assignor.
ZLuckenback vs. Brickenstein, 5 Watts. & Serg. 145.

/'_/)'/;.,. i
AT s A Ak L
He is affected by all the equities against him. %

Moody vs. Litton, 2 Ired. Eq. 382.

Frow vs. Downman, 11 Ala. 880.

He tal.es the property, subject to all equities.
Seger vs. Boncffe, 2 Barb. S. C. 475.
Addison vs. Burkinger, 4 Sand. Chy. 498.

He takes it, subject to all existing liens, charges and set offs.
Walker vs. Miller, 11 Ala. 1067.
Corning vs. White, 2 Paige, 5617.

He takes debts and choses in action, subject to the right of set off, in the

debtors.
Fry vs. Boyd, 3 Grattan, 73.

Ainslie vs. Boynion, 2 Barb. S. C. 258.
Burrill on Assignments, chap. 389, pp. 438-9.

He is not a bona fide purchaser.
Haggerty vs. Lalmer, 6 Johns. Ch. 437.
Clark vs. Flint, 22 Pick. 231.
Knowles vs. L()rd, 4 Whart. 500.

Il.

Then, it this suit had been bronght by Tinkham & Co., could the de-
fendant have set off his demand against them, as an answer to their action ¢
That he conld, will not be questioned, had %Aés demand (i. e. his deposit
account ) been due at the time of the commencement of suit by Tinkham
& Co. on the note.
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If then, the plaintiff stands in the position of Tinkham & Co., and in
no other or better, and the defendant’s demand against Tinkham & Co.
was due at time the of the commencement of this suit, the defendant’s

right of set oft' is complete.

A deposit made with a banker, to be drawn for at sight, must, of course,
be demanded, before it becomes due; and jt was urged on the trial of this
cause, that no demand by defendant, of his deposit, had been proved, be-

fore the plaintiff commenced his suit.

The answer to this is so obvious, that it only requires to be stated, and

the precise point has been decided by this court, in

The law does not require a party to do a needlessact. To demand mon-

- ey of a banking house which has closed its doors, refused to pay its

depositors and ceased to do business, was clearly unneccessary.

The act of assigning by, and failure of, Tinkham & Co., rendered no
demand necessary ; the defendant’s money became due at the instant of

the failure and assignment.

Moreover, no demand is necessary, when the party on whom it is to be
made, has converted the article, or money, to be demanded, to his own use.
The defendant’s property was money deposited — currency. Tinkham
& Co. assigned all the money they had on hand to the plaintiff; they there-
fore converted to their own use, the defendant’s property ; the assignment
showing an appropriation of all the assets assigned, to other purposes than
the payment of the defendant.

The plaintiff, as assignee of Tinkham & Co., is chargeable with notice
of the fact, that they owed the defendant more than enough to pay the

note.

It would be an act of the greatest injustice to the defendant, if, by any
forced construction of law, he should be compelled to pay this note in full
to the plaintift, and also to lose the full amount of* what Tinkham & Co.
owe him for money, which he, in confidence in their solvency and integ-
rity, deposited in their hands.

HERVEY, ANTILONY & GALT,
Attorneys for Defendant in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

Ezra B. McCagg,

Plaintiff in Error,

Vs,

Charles I.. Woodman,

Defendant in Error,

STATEMENT OF CASE AND
POINTS OF DEFENDANT IN ERROR.

R S

This was an action of assumpsit, brought by plaintiff in error against
defendant in error, in the Superior Court of Chicago, to recover the
amount of a promissory note for $235, dated 8th of May, 1861, and
payable thirty days after date, made by the defendant in error, payable

to the order of Spafford, Stewart & Co., and by them endorsed to E. I.
Tinkham & Co., and by E. L Tinkham & Co. to the plaintiff.

Declaration on the note, in the usual form, and common counts.

Plea, general issue (and notice set out in the record ) and issue thereon.



The facts of the case are briefly these: Woodman was a customer of
Tinkham & Co., who were bankers in Chicago, and kept a deposit ac-
count with them, paying in money to his credit, and drawing checks, from
time to time, as his occasions required.

Spaftord, Stewart & Co., the payees of the note, were also cumtomers
of Tinkham & Co., and the note in question had been discounted by
Tinkham & Co., for them, and was, at the date of their (Tinkham & Co.’s)
assignment, their absolute property.

At the date of the assignment by Tinkham & Co., the defendant had
in their hands on deposit, $282.74, an amount more than sufficient to pay
the full amount of the note.

The plaintiff in error is the assignee in insolvency of Tinkham & Co.,
and claims title to the note in question, (although it is endorsed to him
by Tinkham & Co.) only through the assignment. He is not a pur-
chaser of it for a valuable consideration, nor bona fide, his only title be-
ing as assignee.

The defendant, under these circumstances, claims the right to set off
against the note, in the hands of the plaintiff, the amount due to him

from Tinkham & Co., or to apply it as a payment of the note.

The jury found a verdict for the defendant. The court below overruled
a motion for a new trial.

The cause is brought to this court by writ of error.

Points of Defendant in Error.

I.

The plaintiff is 7of an indorsee for value or bonafide. He is simply
the assignee of Tinkham & Co. for the benefit of creditors. He holds
this note in this capacity, and no other.
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How then does an assignee take ?

He succeeds only to the rights of the assignor.
Luckenback vs. Brickenstein, 5 Watts. & Serg. 145.
/ /)" (G i A
He is affected by all the equitieé aga'iust him.
Moody vs. Litton, 2 Ired. Eq. 382.
Frow vs. Downman, 11 Ala. 880.

He tal.es the property, subject to all equities.
Seger vs. Boncffe, 2 Barb. S. C. 475.
Addison vs. Burkinger, 4 Sand. Chy. 498.

He takes it, subject to all existing liens, charges and set offs.
Walker ws. Miller, 11 Ala. 1067.
Corning vs. White, 2 Paige, 567.

He takes debts and choses in action, subject to the right of set off, in the

debtors.
Fry vs. Boyd, 3 Grattan, 73.

Ainslie vs. Boynton, 2 Barb. S. C. 258.
Burrill on Assignments, chap. 89, pp. 438-9.

He is not a dona jfide purchaser.
Haggerty vs. Palmer, 6 Johns. Ch. 437.
Clark vs. Flint, 22 Pick. 231.
Knowles vs. Lord, 4 Whart. 500.

Il.

Then, it this suit had been brought by Tinkham & Co., could the de-
fendant have set oft his demand against them, as an answer to their action ?
That he could, will not be questioned, had Ais demand (i. e. his deposit
account ) been due at the time of the commencement of suit by Tinkhaim
& Co. on the note.
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If then, the plaintiff’ stands in the position of Tinkham & Co., and in
no other or better, and the defendant’s demand against Tinkham & Co.
was due at time the of the commencement of this suit, the defendant’s

right of set oft is complete.

A deposit made with a.banker, to be drawn for at sight, must, of course,
be demanded, before it becomes due; and it was urged on the trial of this
cause, that no demand by detendant, of his deposit, had been proved, be-
fore the plaintiff commenced his suit.

The answer to this is so obvious, that it only requires to be stated, and
the precise point has been decided by this court, in _
180 4E T
4 S~——————
The law does not require a party to do a needlessact. To demand mon-
ey of a banking house which has closed its doors, refused to pay its

o

depositors and ceased to do business, was clearly unneccessary e .

The act of assigning by, and failure of, Tinkham & Co., rendered no
demand necessary ; the defendant’s money became due at the instant of
the failure and assignment.

Moreover, no demand is necessary, when the party on whom it is to be
made, has converted the article, or money, to be demanded, to his own use.
The defendant’s property was money deposited — currency. Tinkham
& Co. assigned all the money they had-on hand to the plaintiff; they there-
fore converted to their own use, the defendant’s property ; the assignment
showing an appropriation of all the assets assigned, to other purposes than
the payment of' the defendant.

The plaintiff, as assignee of Tinkham & Co., is chargeable with notice
of the fact, that they owed the defendant more than enough to pay the
note.

It would be an act of the greatest injustice to the defendant, if, by any
forced construction of law, he should be compelled to pay this note in full
to the plaintift; and also to lose the full amount of what Tinkham & Co.
owe him for money, which he, in contfidence in their solvency and integ-
rity, deposited in their hands.

HERVEY, ANTHONY & GALT,
Attorneys for Defendant in Ervor.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,
APRIL TERM THERBOE, A. D. 1862.

EZRA B. McCAGG, PI'f. in Error, }
V8.
CHARLES L. WOODMAN, Def’t. in Error.

POINTS AND AUTHORITIES FOR PLAINTIFE IN ERROR.
This case is founded upon the following facts :

That Woodman made his note, dated the 8th May, 1861, for $235, to
Spafford, Stewart & Co., payable to their order, in 30 days after its date,
at the office of Tinkham & Co., who were bankers at Chicago ;

That Tinkham & Co. bought this note of Spafford, Stewart & Co.,
before it was duc;

That on the 1st June, 1861, some 8 or 10 days before the note was
due, Tinkham & Co. assigned and delivered it to the plaintiff, in trust
for certain of their creditors named in the deed of assignment

That Tinkham & Co. were bankers at Chicago, and defendant kept an
account with them, and that they owed defendant §282 74, at the time

they assigned to plaintiff, for money deposited, and that Tinkham & Co.
~ became insolvent, and never have paid defendant that indebtedness ;

That Tinkham & Co. only assigned to the plaintiff « part of their
assets principally notes and bills not then due, but did not attempt or
pretend to assign to him their general estate.

There is no proof or pretence that the note was assigned to plaintift
to avoid the set off, by defendant, of his claim against Tinkham & Co.,
for moncy deposited, or that plaintiff’ knew of this indebtedness at the
time of the assignment ;

Nor is there any proof that ¢ efendant ever offered to pay or arrange

the payment of this note, out of his money deposited with Tink-
ham & Co.

These facts present the following question for decision : *Can the
“ maker of a promissory note, which, before it is due, is assigned and
“delivered to the assignee of an insolvent debtor, for the benefit of his
“ creditors, set off against such note, an indebtedness to himself from the
‘“insolvent debtor not in any way connected with the note 2?
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We insist that he cannot, and shall try to maintain that the assignee

of an insolvent debtor takes negotiable paper trom his assignor, subject

only to such defences as existed at the time of the assignment, and that

no after arising equities or maturing demands can be set off against his
title under the assignment.

It will be observed that the note in question was not payable to Tink-
ham & Co., but that they bought it of Spafford, Stewart & Co., the
payees.

Unless the fact, that the plaintiff holds the note as an assignee of
Tinkham & Co., for the benefit of their creditors, makes some difference
in his rights, the case is parallell to that of

16 T1L. 269, Peoria & Oquawka R. R. Co. vs. Neill.
18 Il 147, Root vs. Hrwin.

In the last case cited, the note was endorsed to the plaintift after due,
and the defendant tried to set off a claim against an intermecdiate en-
dorsee, which the Court held could uot be done.

Unless the assignee of an insolvent debtor, who takes negotiable paper
before it is due, and holds it in trust for the creditors of the assignor,
shall be held to stand in a worse situation than the assignee of overdue
paper, the case of Root »s. Irwin is decisive of the present case, in favor
of the plaintift.

The claim against Tinkham & Co., which defendant set up as a de-
fence to the suit upon the note, was not a proper subject of set off, for
it was not a claim against the payee of the note, nor against the plaintiff
on the record.

It was not a payment of the note, for no attempt to make it such had
ever been attempted.

It was not a matter of recoupment, because it did not grow out of the
same transaction with the note.

But the plaintift held the note as trustee for the creditors of Tinkham
& Co.; the latter could not collect it, release it, or encumber it atter as-
signment and delivery to the plaintiff.

There was no mutual right of set off existing between Tinkham & Co.
and defendant, at the time ot the assignment and delivery of the note to
plaintiff; the note was not then due, nor, so far as appears, was the in-
debtedness, from Tinkham & Co. to defendant, due, for no demand of
payment had been made, and it was not due until a demand had been
made and payment of it refused.

6 ITill 297, Downes vs. The Phaniz Bank of Charlestown.
8 Metcalf 217, Watson vs. The Phaniv Bank,

Neither the note nor the account were due at the date of the transfer
of the note to the plaintiff. Had Woodman demanded payment of the
account the day of the assignment, or at any time afterwards before ma-
turity of the note, and brought suit to recover it, the note could not
have been set off, because it was not due at the commencement of the
suit.

1 Giiman, 649, Kelly vs. Gallatt,
1 Seammon, 135, lrwin v, Wiight.
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The plaintiff represented the creditors of Tinkham & Co., whose de-
mands were named in the assignment.

His interest was in privity with them, and not with Tinkham & Co. 3
Burrill on Assignments, 325, and cases cited therein; and the proposi-
tion which, in our view, must dispose of the case, is the tollowing :

That the assignee of an insolvent debtor takes negotiable instruments,
assigned to him in trust for the creditors named in the deed of assign-
ment, subject only o such equitics and defences as existed in regard to it
at the date of the assignment, and not those which arise afterwards ; and
we think that proposition is fully supported by the tollowing authorities:

Burrill on Assignments, 438, cases cited.

6 Michigan, 168, Lockwood vs. Beckwith et al.
2 Duer, 78, 295, Keep vs. Lord ¢ al.

4 Sanford, 604, Beclwith vs. The Union Bank.

This case was affirmed in the Court of Appeals.

5 Selden, 211, Beckwith vs. Union Banl-.
22 New York, 489.
The doctrine of all these cases is consistent with that of
Talcott vs. Dudley, 4 Scammon, 435.

There were no equities or defences attached to the note at the date of
the assignment of it to plaintift.

It was not in any way connected with defendant’s deposit account
with Tinkham & Co., and it Tinkham & Co. had, after the assignment,
no right to releasc it, receive payment of it, or in any way to interfere
with it to the prejudice of the interests of their creditors under the as-
signment, it is difficult to see how their default or laches could in any
way affect those interests which required the note to be paid to the as-
signee, in full, subject only to the equities attached to it when he took it.

The note not being due when plaintift acquired his title to it, no pay-
ments having been made upon it before assignment of it to him, the set
off claimed to be made by the defendant, not being a debt due either
from the payees of the note or the plaintift in the record, the casc falls
directly within the doctrine of Root vs. Trwin, 18 Ill., 147, unless this
Court will hold, in opposition to those of Michigan and New York, that
the assignee of an insolvent debtor holds the trust estate subject to all
or any equities or defences arising after the date af the assignment, as
well as those existing at the date of the assignment.

This ought not to be the law, because it would put the trust estate at
the hazard of the conduct of the assignor after the assignment, leading to
confusion and difticulty, whereas to adhere to the simple rule, that the
trust estate is held by the assignee, subject only to the charges upon it
at date of the assignment, secures the full rights of the creditors, and
the free negotiability of commercial paper when held by assignees.

If these views are correct, the instruction asked by the plaintiff should
have been given, and the judgment must be reversed.

; SCAMMON, McCAGG & FULLER,
April 22, 1862, Lor Plaintiff in Epvor,
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

Ezra B. McCagg,

Plaintiff in Error,

Charles I.. Woodman,

Defendant in Error,

STATEMENT OF CASE AND
POINTS OF DEFENDANT IN ERROR.

—_— -

This was an action of assnumpsit, brought by plaintiff in error against
defendant in error, in the Superior Court of Chicago, to recover the
amount of a promissory note for $235, dated 8th of May, 1861, and
payable thirty days after date, made by the defendant in error, payable
to the order of Spafford, Stewart & Co., and by them endorsed to E. L.
Tinkham & Co., and by E. I. Tinkham & Co. to the plaintiff.

Declaration on the note, in the usual form, and common counts.

Plea, general issue (and notice set out in the record ) and issue thereon.
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The facts of the case are briefly these: Woodman was a customer of
Tinkham & Co., who were bankers in Chicago, and kept a deposit ac-
count with them, paying in money to his credit, and drawing checks, from
time to time, as his ocecasions required.

Spafford, Stewart & Co., the payees of the note, were also cnmtomers
of Tinkham & Co., and the note in question had been discounted by
Tinkham & Co., for them, and was, at the date of their (Tinkham & Co.’s)
assignment, their absolute property.

At the date of the assignment by Tinkham & Co., the defendant had -
in their hands on deposit, $282.74, an amount more than sufficient to pay
the full amount of the note.

The plaintiff in error is the assignee in insolvency of Tinkham & Co.,
and claims title to the note in question, (although it is endorsed to him
by Tinkham & Co.) only through the assignmnent. He is not a pur-
chaser of it for a valuable consideration, nor bona fide, his only title be-
ing as assignee.

The defendant, under these circumstances, claims the right to set off
against the note, in the hands of the plaintiff, the amount due to him

from Tinkham & Co., or to apply it as a payment of the note.

The jury found a verdict for the defendant. The court below overruled
a motion for a new trial.

The canse is brought to this court by writ ot error.

Points of Defendant in Error.

i

The plaintift is no? an indorsee for value or bonafide. He is simply
the assignee of Tinkham & Co. for the benefit of creditors. He holds
this note in this capacity, and no other.
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How then does an assignee take ?

He succeeds only to the rights of the assignor. : :
Luckenback vs. Brickenstein, 5 Watts. & Serg. 145.

/ 2 eleyr p )
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He is affected by all the equities against him.
BMoody vs. Litton, 2 Ired. Eq. 382.
Frow vs. Downman, 11 Ala. 880.

He tal.es the property, subject to all equities.
Seger vs. Bondffe, 2 Barb. S. C. 475.
Addison vs. Burkinger, 4 Sand. Chy. 498.

He takes it, subject to all existing liens, charges and set ofts.
Walker vs. Miller, 11 Ala. 1067.
Corning vs. White, 2, Paige, 567.

He takes debts and choses in action, subject to the right of set off, in the

debtors.
Fry vs. Boyd, 3 Grattan, 78.

Ainslie vs. Boynton, 2 Barb. S. C. 258.
Burrill on Assignments, chap. 39, pp. 438-9.

He is not a bona fide purchaser.
Haggerty vs. Lalmer, 6 Johns. Ch. 437.
Clark vs. Flint, 22 Pick. 231.
Knowles vs. Lord, + Whart. 500.

IL.

Then, it this suit had been bronght by Tinkham & Co., eould the de-
fendant have set oft his demand against them, as an answer to their action ?
That he could, will not be questioned, had %és demand (i. e. his deposit
account ) been due at the time of the commencement of suit by Tinkham
& Co. on the note,
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If then, the plaintiff’ stands in the position ot Tinkham & Co., and in
no other or better, and the detendant’s demand against Tinkham & Co.
was due at time the of the commencement of this suit, the defendant’s
right of set off' is complete.

A deposit made with a banker, to be drawn for at sight, must, of course,
be demanded, before it becomes due; and it was urged on the trial of this
cause, that no demand by detfendant, of his deposit, had been proved, be-
fore the plaintiff commenced his suit.

The answer to this is so obvious, that it only requires to be stated, and

the precise point has been decided by this court, in % ; 7/

The law does not require a party to do a needless act. To demand moh-
¢y of a banking house which has closed its doors, refused to pay its
depositors and ceased to do business, was clearly unneccessary.

The act of assigning by, and failure of, Tinkham & Co., rendered no
demand necessary ; the defendant’s money became due at the instant of
the failure and assignment.

Moreover, no demand is necessary, when the party on whom it is to be
made, has converted the article, or money, to be demanded, to his own use.
The defendant’s property was money- deposited — currency. Tinkham
& Co. assigned all the money they had on hand to the plaintitf; they there-
fore converted to their own use, the detendant’s property ; the assignment
showing an appropriation of all the assets assigned, to other purposes than
the payment of the defendant.

- The plaintiff, as assignee of Tinkham & Co., is chargeable with notice
of the fact, that they owed the defendant more than enough to pay the
note.

It would be an act of the greatest injustice to the defendant, if, by any
forced construction of law, he should be compeiled to pay this note in tull
to the plaintiff; and also to lose the full amount of' what Tinkham & Co.
owe him for money, which he, in contidence in their solvency and integ-
rity, deposited in their hands.

<
HERVEY, ANTHONY & GALT,
Attorneys for Defendant in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

EZRA B. McCAGG,

vs. ERROR TO THE
SuvreErIOR CoUuRT OF CHICAGO.

CHARLES L. WOODMAN,

ABSTRACT OF RECORD.

Rec. p. 1, Tmrs was an action of Assumpsit, brought by the plaintiff in error
2,38,4 against the defendant in error, upon a promissory note.

The Declaration contained a special count upon the note, and the
common counts.

4 The note sued on was dated May 8th, 1861, for $235, due in thirty
' days after date, made at Chicago by the defendant in error, payable to
the order of Spafford, Stewart & Co., at the office of E. I. Tinkham &

Co., and endorsed in blank by the payees, and by E. I. Tinkham & Co.

5 Plea, the general issue, and a notice:

6 That the note was given by defendant to Spafford, Stewart & Co.
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That E. I. Tinkham & Co. discounted it for the payees, and became
the purchasers of it from Spafford, St.wart & Co.

That on or about the 1st day of June, 1861, Tinkham & Co., being
the absolute owner of the note, made an assignment of certain of their
debts, assets and effects to the plaintiff, for the benefit of certain of their
creditors.

That among the assets so assigned was the note sued on in this case.

That the plaintiff held it only as the assignee of Tinkham & Co.,and
did not pay any consideration for the assignment of the note to him.

That at the time of the assignment of the note to plaintiff, Tinkham
& Co. were indebted to the defendant in the sum of $282.74, for money
which he had before then deposited with them.

That the plaintiff knew of said indebtedness from Tinkham & Co. to
defendant, at the time of the assignment of the note to him.

That Tinkham & Co. were still indebted to defendant as aforesaid, at
the time of pleading.

That defendant would give in evidence, that when he received notice
from Tinkham & Co. that his note was about to mature, to wit, on or
about May 25, 1861, while Tinkham & Co. were the holders of said
note, he directed and requested them to apply so much of the money due
from them to defendant as would suftice to pay the said note. To which
appropriation Tinkham & Co. consented ; and that defendant did not
make any other appropriation of the money due him from Tinkham &
Co., and that it so remained in their hands at the time of the assignment
to the plaintiff.

That he would also prove that said note had been paid ; and that atter
it had been paid, it was wrongfully and fraudulently put into circulation
by Tinkham & Co., to compel defendant to pay it again.

Trial by Jury. Verdict for Defendant.
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Motion for a new trial by plaintiff. Motion overruled, and judg-
ment on the verdict. Exceptions by plaintiff.

On the trial, the note sued on was offered and read in evidence.

Tt was admitted that this note was the property of E.I. Tinkham &
Co., and passed to the plaintiff by the assignment.

The defendant then read in evidence the deed of assignment from E.
L. Tinkham & Co. to the plaintiff, dated June 6, 1861, which is in the
ordinary form of such instruments, and conveys to the plaintiff the

-assets named in schedule A, attached to the assignment, which includes

the note in question.

The plaintiff was authorized to collect the notes and assets assigned,
and after paying the expenses of the assignment, was directed to apply
the proceeds :

1st. To the payment of the indebtedness of Tinkham & Co. to E. B.
McCagg, as endorser of notes and bills for the benefit of Tinkham &
Co., amounting to $6,250.

ond. The indebtedness of Tinkham & Co. to the parties named in
schedule B, in the order named, all of whom, were accommodation par-
ties to the paper named, for the benefit of Tinkham & Co.

3rd. To pay the debts named in schedule C.

4th. To pay all the other partnership debts of the firm of Tinkham
& Co. .

5th. To pay the separate debts of the members of that firm.
Lastly, to pay the surplus, if any, to the assignors.

Assignment executed by Edward 1. Tinkham and John C. Ambler.

The defendant then called

Phillip R. Forrest,

Who testified : That he was a book-keeper for Tinkham & Co., who



(4)

were bankers at Chicago, Illinois; and produced a bank book kept by d--
tendant with Tinkham & Co., in which were the following entries, and
none other :

Dr. E. I Tizgaam & Co. in account with C. L. Woopyan. COr.

May 10. To Cash....... $185.84 By (Cheeks). 2% Sou $15.00
T b L LR P R iR 122.55 g $1 LERENENCE: 13.26
IS LR e .. 220.00 ¢ I o s, 277.30
e e 0 5 o o 45.00 gt $ e S U 14.00
T o S 55.00 ! 88 e ey 18.75
SERE ] RITHIST < IC N 85.39 &8 e T AT 51.14
& 8 e e s v 15.35
£ R A 4 S 16.58
i A e 9.66
June 5, Balance.......... 282.74
$713.78 « 5 Pr.vouchers ret’d$713.78 .

1861.

June 15. To balance..... $282.74

‘Which the plaintiff’ admitted to be genuine and correct, so far as the
entries appeared, but objected to its introduction in evidence as irrelevant
and incompetent ; but the court overruled the objection, and admitted it
to be read in evidence; to which ruling of the court the plaintiff then
and there excepted.

The witness further testified that Tinkham & Co. ceased to do business
after the assignment, and discharged their clerks. He did not know
they were insolvent. They stopped payment of depositor’s checks.

The defendant called
Edward L. Brewster,

Who testified: That he had been in the employment of Tinkham &
Co., who were bankers. ;

That Woodman (defendant) was a customer of theirs, and had notes
there which were discounted by Tinkham & Co. tor others; but he did
not know who was the owner of the note sued on; or that it had been
discounted by Tinkham & Co. for defendant. It was not his business to
know of the discount of notes by Tinkham & Co. Don’t know that
Tinkham & Co. owned the note sued on. It was endorsed and delivered
to plaintiff by Ambler, a member of the firm of E. I. Tinkham & Co.,
at the date of the assignment.
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(5)

Notice of the maturity of the note, was offered in evidence, which was
written by witness and put in an envelope for the mail, in the ordinary
course of business, as follows :

C hicago, May 29, 1861.

C. L. Woonyaxn:—Your note for $235, payable at our office, will be
due June 7-10, 1861. . E. I TINKHAM & CO.

But witness did not know of Woodman’s calling at the bank to see
about paying the note ; had no recollection about it, or knowledge of
Woodman’s calling after the notice was written and sent.

This was all the evidemce in the case.

To the admission of all which evidence of the witnesses Forrest and
Brewster, the plaintiff, by his counsel, then and there objected, because

of irrelevancy and incompetency.
The court overruled the objection and admitted the evidence.
The plaintiff then and there excepted to this ruling of the court.

The plaintiff then asked the court to give the following instruction to

the jury:

In this case, the defendant cannot set off against the plaintiff’s demand
in this case, any indebtedness of Edward I. Tinkham & Co. to the defend-
ant, notwithstanding the plaintiff holds the note as the assignee in insol-
vency of Edward I. Tinkham & Co. And unless the jury believe, from
the evidence, that the note was actually paid before it was assigned and
delivered to the plaintiff, they will find for the plaintiff' the amount of
the note sued on, and interest from the maturity of the same.

‘Which the court refused to give; to which refusal, the plaintift then and

there excepted.

The jury then rendered a verdict for the defendant.



Plaintiff then moved for a new trial, because

1st. 'The court admitted incompetent and irrelevant evidence
to go to the jury.

2d. The court refused proper instructions to the jury.
3d. Because the verdict is against the law and the evidence.

4th. Because the verdict and judgment should have been for
the plaintift.

Exception to overruling motion for new trial.

Errors Assigned.

2B A First. That the court erred in admitting the testimony of the wit-
nesses, Forrest and Brewster, and the bank book of defendant kept with
Tinkham & Co., to go to the jury.

Seconp. That the court erred in refusing to give the jury the in-
struction asked by the plaintiff.

Tmrp. That the court erred in refusing to grant a new trial.

Fourrm. That the verdict of the jury was against the law and the
evidence, and shonld have been for the plaintiff.

Frrra. That the judgment was erroneously entered for the defendant,
when it should have been for the plaintiff.

Srxta. Because of other errors appearing on the face of the record.

By his Attorneys,
SCAMMON, McCAGG & FULLER.
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Printed by Beacn & BARNARD, 14 South Clark St. Chicago.

SUPREME COURT OF [LLINOIS

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

EZRA B. McCAGG,

V8. ERROR TO THE
SurErIOR CourT OoF CHICAGO.

CHARLES L. WOODMAN,

ABSTRACT OF RECORD.

Rec. p. 1, Tars was an action of Assumpsit, brought by the plaintiff in error

. 2,3,4 against the defendant in error, upon a promissory note.

The Declaration contained a special count upon the note, and the
common counts.

4 The note sued on was dated May 8th, 1861, for $235, due in thirty
days after date, made at Chicago by the defendant in error, payable to
the order of Spafford, Stewart & Co., at the office of E. I. Tinkham &
Co., and endorsed in blank by the payees, and by E. I. Tinkham & Co.

5 Plea, the general issue, and a notice:

6 That the note was given by defendant to Spafford, Stewart & Co.

f'\
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That E. I. Tinkham & Co. discounted it for the payees, and became
the purchasers of it from Spafford, St.wart & Co.

That on or about the 1st day of June, 1861, Tinkham & Co., being
the absolute owner of the note, made an assignment of certain of their
debts, assets and effects to the plaintiff, for the benefit of certain of their
creditors.

That among the assets so assigned was the note sued on in this case.

That the plaintiff held it only as the assignee of Tinkham & Co., and
did not pay any consideration for the assignment of the note to him.

That at the time of the assignment of the note to plaintiff, Tinkham
& Co. were indebted to the defendant in the sum of $282.74, for money
which he had before then deposited with them.

That the plaintiff knew of said indebtedness from Tinkham & Co. to
defendant, at the time of the assignment of the note to him.

" That Tinkham & Co. were still indebted to defendant as aforesaid, at
the time of pleading.

That defendant would give in evidence, that when he received notice
from Tinkham & Co. that his note was about to mature, to wit, on or
about May 25, 1861, while Tinkham & Co. were the holders of said
note, he directed and requested them to apply so much of the money due
from them to defendant as would suffice to pay the said note. To which
appropriation Tinkham & Co. consented ; and that defendant did not
make any other appropriation of the money due him from Tinkham &
Co., and that it so remained in their hands at the time of the assignment
to the plaintiff.

That he would also prove that said note had been paid ; and that after
it had been paid, it was wrongfully and fraudulently put into circulation
by Tinkham & Co., to compel defendant to pay it again.

Trial by Jury. Verdict for Defendant.
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(3)

Motion for a new trial by plaintiff. "Motion overruled, and judg-
ment on the verdict. Exceptions by plaintiff.

On the trial, the note sued on was offered and read in evidence.

Tt was admitted that this note was the property of E.I. Tinkham &
Co., and passcd to the plaintiff by the assignment.

The defendant then read in evidence the deed of assignment from E.
L. Tinkham & Co. to the plaintiff, dated June 6, 1861, which is in the
ordinary form of such instruments, and conveys to the plaintiff the
assets named in schedule A, attached to the assignment, which includes
the note in question.

The plaintiff was authorized to collect the notes and assets assigned,
and after paying the expenses of the assignment, was directed to apply
the proceeds : ‘

1st. To the payment of the indebtedness of Tinkham & Co. to E. B.
McCagg, as endorser of notes and bills for the benefit of Tinkham &
Co., amounting to $6,250.

9nd. The indebtedness of Tinkham & Co. to the parties named in
schedule B, in the order named, all of whom were accominodation par-
ties to the paper named, for the benefit of Tinkham & Co.

3rd. To pay the debts named in schedule C.

4th. To pay all the other partnership debts of the firm of Tinkham
& Co.

5th. To pay the separate debts of the members of that firm.
Lastly, to pay the surplus, if any, to the assignors.

Assignment executed by Edward L Tinkham and John C. Ambler.

The defendant then called

Phillip R. Forrest,

Who testified : That he was a book-keeper for Tinkham & Co., who
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(4)
were bankers at Chicago, Illinois; and produced a bank book kept by de-
fendant with Tinkham & Co., in which were the following entries, and
none other:

Dr. E.I. Tingaam & Co. in account with C. L. Woobaman. O,

May 10. To Cash....... $185.84 By Checks.............. $15.00
SR 2dl: Bise HCMRITTRAD |, 55 122.55 £ LI A S T s o 13.26 -
BBl OB 220.00 ¥ B B b oo 271.30
ST 6 ety oL e 45.00 (& s b 5 14.00
S LT e OO e 55.00 X 8 LT, et 18.75
SERETT R R CE  8 85.39 ¢ T M R 51.14

& £6 ek R R 15.35
“ & 16.58
X S T o 9.66
June 5, Balance.......... 282.74
S713.78 « 5, Pr.vouchcrs ret’d$713.78
1861.

June 15. To balance..... $282.74

‘Which the plaintiff admitted to be genuine and correct, so far as the
entries appeared, but objected to its introduction in evidence as irrelevant
and incompetent ; but the court overruled the objection, and admitted it
to be read in evidence; to which ruling of the conrt the plaintiff then
and there excepted.

The witness further testified that Tinkham & Co. ceased to do business
after the assignment, and discharged their clerks. He did not know
they were insolvent. They stopped payment of depositor’s checks.

The defendant called
Edward L. Brewster,

Who testified: That he had been in the employment of Tinkham &
Co., who were bankers.

That Woodman (defendant) was a customer ot theirs, and had notes
there which were discounted by Tinkham & Co. for others; but he did
not know who was the owner of the note sued on; or that it had been
discounted by Tinkham & Co. for defendant. It was not his business to
know of the discount of notes by Tinkham & Co. Don’t know that
Tinkham & Co. owned the note sued on. It was endorsed and delivered
to plaintiff by Ambler, a member of the firm of E. I. Tinkham & Co.,
at the date of the assignment.
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Notice of the maturity of the note, was offered in evidence, which was
written by witness and put in an envelope for the mail, in the ordinary

course of business, as follows :

(' hicago, May 29, 1861.

C. L. Woonyan :—Your note for $235, payable at our office, will be
due June 7-10, 1861. E. I. TINKHAM & CO.

But witness did not know of Woodman’s calling at the bank to see
about paying the note ; had no recollection about it, or knowledge of
Woodman’s calling after the notice was written and sent.

This was all the evidemnce im the case.

To the admission of all which evidence of the witnesses Forrest and
Brewster, the plaintiff, by his counsel, then and there objected, because

of irrelevancy and incompetency.
The court overruled the objection and admitted the evidence.
The plaintiff then and there excepted to this ruling of the court.

The plaintiff then asked the court to give the following instruction to
the jury:

In this case, the defendant cannot set off against the plaintiff’s demand
in this case, any indebtedness of Edward I. Tinkham & Co. to the defend-
ant, notwithstanding the plaintiff’ holds the note as the assignee in insol-
vency of Edward I. Tinkham & Co. And unless the jury believe, from
the evidence, that the note was actually paid before it was assigned and
delivered to the plaintiff, they will find for the plaintiff' the amount of
the note sued on, and interest from the maturity of the same.

Which the court refused to give; to which refusal, the plaintiff then and

there excepted.

The jury then rendered a verdict for the defendant.



Plaintiff then moved for a new trial, because

1st. The court admitted incompetent and irrelevant evidence
to go to the jury. :

2d. The court refused proper instructions to the jury.
3d. Because the verdict is against the law and the evidence.

4th. Because the verdict and judgment should have been for

the plaintiff.

Exception to overrnling motion for new trial.

Errors Assigned.

First. That the court erred in admitting the testimony of the wit-
nesses, Forrest and Brewster, and the bank book of defendant kept with
Tinkham & Co., to go to the jury.

Seconp. That the court erred in refusing to give the jury the in-
struction asked by the plaintiff.

Trmrp. That the court erred in refusing to grant a new trial.

Fourrn. That the verdict of the jury was against the law and the
evidence, and should have been for the plaintiff.

Frere.  That the judgment was erroneously entered for the d-efendant,
when it should have been for the plaintiff.

Sixtr. ‘Because of other errors appearing on the face of the record.

By his Attorneys,
SCAMMON, McCAGG & FULLER.
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