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STATE OF ILLINOIS, SUPREME COURT.,
To June Term, 1856,

AaronN E. May, Plaintiff in Error, ss. James B. TarLman,
Defendant in Error.

ABSTRACT OF THE RECORD.

1st. Declaration in trover by Tallman against May for the conversion
of 300 bushels corn and 30 sheep.

2d. Plea by defendant, Not guilty.

3d. Trial and verdict for plaintiff.

. 4th. Motion for new trial.

5th. Motion for new trial overruled. :

6th. Bill of exceptions, which states that evidence was given by the
plaintift tending to prove that the corn mentioned in the declaration was
sold and delivered by the plaintiff to defendant, and that evidence was
given by defendant tending to prove that said corn was not so sold and
delivered. The bill of exceptions als6 shows that the instructions
given for plaintiff, and those given and refused for defendant,
and shows that defendant excepted to the giving of each of plaintiff”’s in-
stractions, and to the refusal of the Court to give the 4th instruction
asked for by defendant. The 4th instruction on the part of the plaintiff,
and given by the Court, is as follows, to wit :

“4th. If the jury believe that when the plaintift’ called upon the de-
fendant for the corn that was to have been received by the plaintiff upon
the contract, and the defendant pointed to a crib, and said, there is your
corn, take it, and thereupon the plaintiff, after consulting with the wit-
ness, Dana, as to whether, in his opinion, there was three hundred bush-
els, as the contract, if proved, was that the plaintiff was to receive, and
upon the witness giving his opinion there was, he went without objection
and took two loads of the corn which was not measured by the parties,
and May was not even present, and that afterwards, when the plaintiff
came for the balance, the defendant would not let him have it, that then
the defendant is guilty of a conversion of the balance of the corn, unless
the jury believe it was the intention of the parties that the corn was not
by their acts to be the property of the plaintiff.”

The 4th instruction asked by defendant and refused by the Court is as
follows, to wit :

“4th. If the jury believe from the evidence that the plaintiff’ was to
take out of the erib only enough corn to pay him (plaintiff) the balance
on the price of the sheep, and the jury also believe that there was more
corn in the crib than would pay said balance, then the jury must find for
the defendant on the corn.”

Errors assigned are,—

1st. The Court erred in giving the 4th instruction on the part of the
plaintiff.

2d. The Court erred in refusing the 4th instruction asked for on the
part of the defendant. % ;

3d. The Court erred in overruling defendant’s motion for a new trial.

4th. The Court erred in rendering judgment aforesaid for plaintiff
against defendant. TAYLOR & STIPP,

Attorneys for Plaintiff in Frror.
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