Supreme Court of Illinois

Wolf

VS.
Willitts

71641 52007



e

F lLL';Noa's,'

“STATE O

:yl % }.
X {
=) 3 s



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVI1SION,

APRIL TERM THEREOF, A. D. 1864,

WASHINGTON WOLEF, PPf in Error,
V8.
WELLS WILLITTS, Def’t in Lirror. %

BRIEF OF DEFENDANT IN ERROR.

1. As to the pleadings. The counts in the declaration adjudged good
by the court below, and there answered by the pI'ff in error, are now
healed by the verdict, even though a demurrer thereto ought to have
been sustained. But those counts I think will be found unassailable at
any stage of the proceedings. The pI’ff in error interposes no motion
in arrest of judgment. '

2. The contract. It reads thus:

‘ Washington Wolf, 170 to 200 good fat hogs, delivered next packing
season, at four dollars per hundred pounds, net weight, and to have five

hundred dollars on above contract between this and the first of August
next.

“« May 928, 1856.

“WasningToN WoLF.
“Wexrrs Winnirrs.”
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Vide testimony of Gen. W. Warner, abstract page 2; also the testi-
mony of Thomas Wolf, one of the detendant’s witnesses in court below,
ab. p. 4. From the bill of exceptions it does not appear at what stage of
the proceedings the contract was objected to as evidence; neither does
it show for what reason objection was made. Abstract page 2.

3. Let us consider the questions propounded to tl.e witness Gale by the
det’t below, and numbered 1, 2, 3 and 4, on pages 4+ and 5 of Abstract.

These questions being objeefed to by the plI'ft’ below, the witness was
not permitted to answer. They all hinge upon one idea, namely: Was
Wolt at any time within the period limited by the contract, indebted to
one Levi Willitts ?

Our answer is, it is wholly immaterial whether he was or not. It was
a matter in which Willitts, the party to this suit, had no interest. It
payment of the five hundred dollars was made to Levi Willitts by di-
rection of Wolf, or thus to his acceptance and satisfaction, the plaintiff
Lelow performed his duty, in such a way as estops Wolf' from complain-

ng.

The record does not show at what stage of the proceedings, exception
ras taken to the ruling of the court in regard to these questions, and
this court will not now presume it was made in apt time.

4. Complaint is made that the five hundred dollars was not paid within
the time limited by the contract. Upon this point the proof is some-
what indefinite, and it there were no c¢vidence of a waiver as to time,
the finding of the jury would be conclusive. But we are not compelled
to urge this point; the record shows conclusively that the five hundred
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dollars was paid to the acceptance of Wolf long before the delivery of
the hogs was contemplated, and before the packing season commenced.
This, then, healed the breach of the contract on the part of the party
Willitts, if any breach in this respect even in fact occurred. It may in
this connexion be remarked that the charge of five hundred dollars in
the account attached to the declaration, has no necessary relation to the

five hundred dollars to be Jadvanced on the contract. On this subject
proof is silent.

5. The instructions asked-.and granted for plaintiff below.

We can discover no error in these instructions ; we think they all con-
tain sound, legal propositions that cannot be successfully assailed ; we
will not cite authorities to illustrate familiar law.

6. The instructions for defendant in the court below.

It.must be confessed that the party Wolf enjoyed large latitude in
this respect; but he complains that instructions No. 10, 11 and 12 were
> refused.

These instructions are substantially the same. They are based upon
the assumption that Wolf could not extend the time within which, by
the terms of the contract, the advance money was to be paid.

We think this objection sufficiently answered by asserting that such
is not the law.

7. After what has been remarked it seems unnecessary to review the
causes assigned for a new trial.

8. The question of damages.

It is complained that the damages were excessive. This is not a cause

assigned in the court below, for a new trial, and this court will not now
entertain the question.

But on examination of the recerd it will be found that the evidence
thou various, fully sustains the finding of the jury.

J. J. BEARDSLEY,
Aitorney for Def’t in Errop..
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Here he avers a strict performance of the conditiop, and only this.
The first question to be considered is :

Can he, under the averment of strict performance, introduce testimony
going to show that, though he did not strictly perform, to-wit: pay the
five hundred dollars on the 1st day of August, yet after that date he
paid the money, which was accepted by plaintiff in full discharge of the
condition ? We think not.

The pleadings are not broad enough to admit of this issue. It plain-
tiff accepted the five hundred dollars from the defendant after the 1st
day of August, this was a parol enlargement of the contract as to the
Zeme for the performance of defendant’s condition. It was a waiver by
the plaintift of the condition, and as such became as essential a part of
the contract, as the time specificd in the contract for the payment of the
money was before the waiver.

A contract should be correctly stated in the pleadings. If the evi-
dence differ from the statement, the contract as evidence will be re.
jected. -

21 Ills. 598.

And in 16 Ills. 501, the court say :

“ Where performance is alleged at the day, proot of performance
under parol enlargement is not sufficien o

We also refer the court to 9

8 Johns. 891,
3 Term Rep. 592.
24 Ver. 501.

We therefore insist that, under the pleadings in this case, defendant

could not show the payment of the five hundred dollars at a time sub-
sequent to the 1st day of August, 1856.

And hence defendant’s third and fifth instructions should not have

been given by the court; and plaintiff’s ninth, tenth and eleyenth in-
structions should not have been refused.

Detendant’s fourth instruction was also wrong :

An admission by the plaintiff that defendant had paid him $500 on
the contract, raises no presumption whatever that such paywent was
made within the time limited by the contract.
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‘The Zéme when the money was paid is to be proved .as any other fact,
and is a question for the jury alone to determine.

Detfendant’s sixth instruction should not have been given:

While we may admit that “slight evidence is sufficient to show that
defendant was ready and willing to receive the hogs mentioned in the
contract,” we deny the conclusion that, because defendant was a pork
buyer and packer at New Boston during the packing season of 1856-7,
and that he bought and packed scweral hundred hogs during that season,
it is any evidence at all tending to show that he was ready and willing
to receive and pay for plaintiff’s hogs. It by no means follows that
because he packed a few hundred hogs, bought from third parties, that
he was any way disposed to receive and pay for plaintiff’s hoge on
delivery. e

But, aside from the objections above urged for the reversal of this
judgment, we do not see how, upon the evidence in this case, the jury
were warranted in finding a verdict for defendant.

We will admit, for the sake of the argument, that defendant, under
his declaration in this case, could show payment of the five hundred
dollars aftter the 1st day of August.

Wesuppose it is conceded that, before he can recover at all, he must show
payment of the five hundred dollars at somne time or other, either before
or after the 1st of August.

Is there anythiag in the record of the evidence in this case going to
show conclusively that this payment was made?

Certainly not by the testimony of Warner! Instead of stating facts,
which he knew of his own knowledge, he reports a “talk ” with plain-
tiff; and this is all.

¥ As near as he can recollect * * * Wolf said he had
sold his hogs to Willits, and that Willits was to pay and had paid Levi
Willits $500 for him on hog contract.”

Truly there is nothing positive and certain in all this! Was 7% pay
and had paid! Which wasit? Testimony to be conclusive against a
party ought, at least, to be intelligible. This is not so.

But, does the testimony of Jacob Kerlin throw any light upon the
payment of the five hundred dollars to plaintiff?

He also testifies concerning a conversation had with plaintiff, in which
plaintiff told him that he had got $500 on his pork. This is all. The
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witness does not state that plaintift said that defendant had paid him
the five hundred dollare.  Irom all we can infer from this statement
plaintift may have received the five hundred dollars from Gayle, or
somcbody else other than the defendant. And, morcover, the expres-
sion *“had got $500 on his pork,” may not mean that he had actunally
received any money ; for in ordinary conversation it is as often employed
to mean that he was 70 get or had bargained o get $500 on his hogs, as
that he had already obtained it. He may have had other hog contracts
witl other persons. [t ought at least to be shown that the conversation

related to Z4is contract.

Besides the uncertain character of the testimony of these witnesses,
(one of whom, by the way, was contradicted by Marlett,) they swore
simply to admissions made by plaintitfi—a very unsatisfactory and in-
concelusive sort ot evidence, and which courts and juries should be can-
tious in receivieg as true against a party, unless accompanied by such
clear, positive and un-quivocal statements as to leave no shadow of a
doubt in their minds as to its truthfulpess.

12 Ills. 398.
2 Green. Ev., sects. 45 and 200.

Even if the witness testifies truthtully as to certain admissions made
to him by a party, still, in point of fact, those admissions may not be
true, and can be countradicted. In no sense are they conclusive against
him,

WEAD & COCHRAN,
Lior Plaintiff in Lprror.
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PLEAS before the Honorable J. WiLsox Drury, Judge of theﬂ SIXT}\DISTRICT,
of the State of Illinois, at a Term of the Circuir Courr begun and held at the
Court House within and for the county of Rock Island and State aforesaid, on the
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