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In Chancery.

The Defendants in this cause seem to consider that they are en-
titled to the closing argnment, and not content with some fifty odd
closely printed pages, before submitted, have prepared another book
of thirty pages in reply to the argument submitted on the part of the
appellants.

There must be an end of discussion at some time, and
77 . although we arc entitled to tha closing argument in the case, we .»

should be disposed to let the matter rest as it is, were it not that the
argument last submitted by them, questions certain statements of the
JSdcts of the case, made by us, and we deem it necessary therefore to
make a brief reply upon these matters.
The second argument of the Defendants, on page 2, undertakes
to question the correctness of the statement made by us, *That
B Brown as agent of Lee, directed the foreclosure proceedings, and they
wete paid for by Lee.”
1' We propose therefore, to recite, verbatim, from the testimony of
1 Brown, all which he says on this subject, that it maj appear whether
l the statements made by us in argument, are or not borne out by the

evidence.
Brown swears as follows :—-
’ Abstract, p. 16. That as Executor of E. K. IIubbard, who died in May, 1839,
witness learned from his books that David Lee had furnished
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Hubbard with money to invest in lands and lots, in and about
Chicago, and that with said money of Lee, Hubbard purchased the
lands (in question), of ol of whick Ieewas advised aud understood.

That witness never knew of Lee’s having anz other agent, or de-
pending on anybody else except wituess, and he had therefore no
doubt that said Lee understood that witness was his agent, upon
whom he depended to do this business as well as his other business
in Chicago. Witness don’t know when Lee becamne acquainted
with the matters between himself and Hubbard, but he became ac-
quainted with them he thinks as early as 1840 or 1841. Hubbard
died in May, 1839. That witness has no distinet recollection for
whose benefit the foreclosure by sci. fa. was conducted, but supposed
it must have been for the benefit of David Lee.

e has no distinct recollection who paid the costs, though he pre-
sumes Lee did.

That he has no recollection who paid the costs of foreclosure in
1846 and 1847, but presumes Lee did. Ile finds Lee charged in
his books, Dec. 1842, $96 paid Secammon & Judd for legal services ;
also, finds Lee charged $25, Dec. 14, 1847, cash paid Cowles, which
he supposed to be for legal services, he knew of nothing else it
could be for. That the reason why he presumes and supposes
David Lee made the several payments, last referred to, is that there
were large interests in real estate purchased by E. K. Hubbard, in
his life time, for divers persons, and when those interests were
fully ascertained, bis estate being insolvent, the parties were left to
themselves to assert their rights, at their own cxpense, and My,
Lee amonyg the rest. That witness had no recollection as to Lee,
or any agent, of his ordering the suits referred to, but presumes
that Lee or some agent of his directed the proceedings ; that
witness supposed that Ze¢ must have directed them as Lee’s agent.

That witness has no doubt that Hubbard’s estate never paid any
of the costs or expenses of the sci. fa. or foreclosure suits. That
wituess has no recollection about any correspondence with David
Tee, in his life time, with regard to his interest in these lands, and
the various legal proceedings that had been conducted with regard
thereto, but has no doubt that all that was done by witness, as
Lee's agent, in regard to the lands, was done by his (Lec's) di-
rection.

Here is a witness who, from 1840 to 1854, was the sole agent
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of David Lee in Chicago, for the property in question, who
commenced about that time paying taxes on this property; who
attended to all Lee’s business here from that time until he relin-
quished the agency in 1854, This man paid the attorneys,
Scammon & Judd, who condueted the sci. fa. proceedings; he
was the law partner with Cowles, the solicitor, who prepared the
foreclosure bills. He paid Cowles :money, which he presumes
was on account of those proceedings—knowing of nothing clse
it could be for. The proceedings were conducted in his own law
office. Ile was executor - of IHubbard’s C.\‘t;.ltt‘, and swears that
Hubbard’s estate did not, to his knowledge, pay any of the
expenses of the proceedings; and expresses his belief that all
was ordered by himself; and says that all he ordered was by Lee’s
direetion. Under such a state of facts as this, and with not a
particle of proof to the contrary, we leave it to the Court to
decide whether or not we were justified in the statement made in
our previous argument, that ¢ these foreclesures were in the name
of Brown & IHubbard, executors, but the rcal plaintifi’ in both suits
was David Lee.”

The language of the witness that he “presumes” as used in
this connection, strengthens rather than weakens the foree of the
evidence. It means evidently, that while he does not recollect
precisely as to the fact of the payment of the costs and the di-
recting the suits, e Anows that it must have been so—that it
could not have been otherwise. \Why? Dbecanse he knew, and
Lee knew, that the lands were Lee’s; ITubbard’s estate was in-
solvent, and had no interest. in the matter; ILee was left to assert
his rights at his own expense and in his own way. Ile (Brown)
was Lee’s agent, and he knew that as such agent he must, in the
nature of things, have directed all that was done about this liti-
‘gation, and that no one else could or would have done so; it was
done under hisown eye, in his own office. Lee was cognizant of
all and approved all, and of course must have paid all the ex-
penses. They were paid by somebody, and he knew that the
plaintifts did not pay. Of course Lee did. Somebody ordered
the litigation, and he knew it counld have been none other than
himself as Lee’s agent.

This is a matter of fact, forming the basis of much of the argu-
ment, and we. desire that there shall be no mistake about it If
we said that it was admitted to be so in the court below, we
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meant by that that nothing was asserted to the contrary ; that it
was not contended in argument that the fact was otherwise; that
‘no point was made ot the proof not being entirely sufficient to
establish it, and in truth our recollection is that the learned counsel
distinctly claimed in bis argument that Zee was the real plaintiff’
in the foreclosure suits, and argued upon that hypothesis.

The only error in-the statement made in our former argument on
pages 6 and 21, “ that the deed of Brown & Hubbard, made in pur-
suance of the decree, referred to the decree of strict foreclosure as
the source of their iitle,” consists in this: we should have said that
the bill filed by Lee, upon which the decree was taken and deed
made, expressly referred to the decree of strict foreclosure as the
source of title.

The statement in that bill is in these words : That the said Brown
and Hubbard, execators, ¢ filed their bill in equity on the chancery
side of the Cook County Court, and at the March term thereof ob-
tained a Jecree against Josiah E. McLure, the mortgagee of said
tract of land, and other defendants, that said launds should belong
to the said executors by strict foreclosure ; that the right and title
in law and equity, by force of said mortgage ‘and said decree, be-
came vested in said defendants as trustees Jor the use and benefit
of your orator” (Lee).

This refercnce in the bill connects the deed made in pursuance of
the decree rendered upon it with the decree of strict foreclosure, just
as effectually as a similar reference in the deed would have done, and
the error, therefore, is wholly unimportant. The recital in the bill is
notice equally with that in the deed, and the title of Lee is, there-
fove, referred back to the decree of strict foreclosure in the same man-
mer as if it had been inserted in the deed ; and since the deed pur-
ports to be made in pursuance of a decree which refers to the bill
containing the recital above set forth os its basis, it may be said with
truth that the deeds do refer to the decree of strict foreclusure as the
source of the grantor’s title. In legal langnage it is strictly accurate.

The learned counsel in his second argument has abandoned the
Bible and King Solomon, and betaken himself to the Church of Rome
in support of his cause. He seems very unwillieg to trust his case to
the law and the Courts, and is driven for analogies and arguments
quite outside of the sources of reasoning and authority which are
usually supposed to influence the decision of Courts of law.

In regard to his labored effort to bring his client’s cause within
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the doctrine of the apostolic succession, and save his client from
the doctrine of ““dmputed™ tault, we have only to say.that we hold
Mr. Lee, like the Popes to which the learned counsel refer, lia-
‘ble for his own errors and faults,-and no other; but we apply, to
him as to them the well known maxim, “ Qui facit per alium, facit
per se.”  The wicked Popes. to whom the gentleman alludes did
not perform their various acts of iniquity in proper person; they
employed various agents and instruments; but history takes no
note- of the agents, but ascribes the evil deeds to them .on whose
responsibility and in whose behalf, they were perpetrated.

Mr. Lee cannot employ agents o act for }ﬂm and then shelter
himself' behind the plea of his, own personal ignorance. Their
knowledge is his knowledge, their actions are his actions, and the
law regards him, and not them,;as the actor and princvipnl in all
these proceedings. '

The learned counsel complain that in stating the defendant’s color
of title we unite with the deeds of Brown & Hubbard to him the
deed of ‘MecLure to Brown & Hubbard, and accuse us of unfairness
in'intimating that that deed of McLure to Brown & Hubbard is a
part of their color of title, when.this latter deed. they say, “was a
deed which for anght that nppuns was obtained without the knoy-
ledge ot Lee, which he never saw or knew to be in existence, and
upon which no evidence was off'g red to show that he predicated
his color of title.” This sensltwene% about having the deed from
;McLulc to Brown & Iubbard regarded as a part of their color ‘bt
title strikes us as not a little singular.

We had always supposed that this was one of the instruments
upon which they especially relied as color, and were not aware
until now that they dnr‘lfumcd this instrument as part of their
color.

It is clear that they feel reluctaiit to meet the imputation on their
good faith, which the taking of such a Deed under lhe circum-
stances would necessarily create.

But they cannot escape from this. The Deed from McLure was
got by Lee’s agent, W. H. Brown, and for his benefit, and in order
to strengthen his title. It caonot be said with truth that it was ob-
tained without Lee’s knowledge, for the knowledge of Brown, Lee's
agent, was Lee’s knowledge, and notice to him was notice to Lee,
to all intents and purposes.

The defendants proved the exceution of said deed by McLure,
and offered it in evidence; they proved by Brown, that-he obtained
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it for the purpose of perfecting Lee’s chain of title to the property.
It becomes a part of the title papers of defendants, and these must all
be taken and considered together. The doubts and imputations which
this McLure deed furnishes, as to the confidcuce of the party i

in their title, and as to its good faith, cannot be escaped by any
attempt to rest their claim and color on the other deeds, and en-

deavoring to ignore the existence and effect of this conveyance.

We do not propose to discuss further the legal propositions of
our former argument. After a caretul review of the second printed A
argument of defendants, we see nothing either in the reasoning or
authority which requires any further answer, or which is not fully
met in the argument before submitted,

And we submit the whole with entire confidence to the judg-
ment of the Court.

E. C. LARNED,

for Goodwin, Larned & Goodwin,

Solicitor for Complainants.
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