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Supreme Court of the State of Illinois,

IN TEHIRD GRAND DIVISIOI.

Fraxx LoveL. & Eeserr Loverr,

vs : APRIE, TERY FOR A, D. 1850,

Evenaver S. Morax.

POINTS AND BRIET.

This suit was commenced by the Defendant in Error, on the 19th day of October,
1858, by filing his declaration in the oftice of the Clerk of the Kane County Circuit
Court, under the vacation practice in that Circuit, by virtue of the special act passed
by the legislature of this State in 1857, (Vide laws passed by the General Assembly in
1857, pages 29 and 30.) This was an action of trespass on the case upon promises,
and the Defendant in Error’s only cause of action was a note which was in the words
and figures following,—

*$150.  One year from date, we jointly and severally promise to pay Eliphalet S.
Moran, or order, one hundred and fifty dollars, with ten per cent. interest.

Kaneville, October 19th, 1857. FFRANK LOVELL,

EGBERT LOVELL.”?

By the provisions of said act when the suit is brought on an instrument in writing,
for the payment of money only, in which the clerk can ascertain the amount due by
gomputation, the suit may be commenced by filing with the clerk, the declaration,
and a copy of the note, or instrument, on which suit is brought, and upon filing said
declaration, the clerk issues a special summons under the seal of the Court to the De-
fendants named in the declaration, which summons is to run twenty days, and be °
served at least ten days before its return, and it is to be served and returned as in
other actions. (Vide session laws of 1857, page 30, sec. 4) In this case judgment
was entered by the clerk on the 9th day of November, 1858, for the sum of $165
82-100, the principal and interest, in said note.

Lirst Point. There was error in the clerk or Court, in entering judgment on said
note against the Plaintifts in Error, because the note was not due at the time this suit
was commenced by the Defendant in Error, it being due one year from date, and
dated October 19th, 1857, while the suit was commenced on the 19th day of October,
1858. This Court has decided in the 14th of Ill, page 332, that “ When an act (as
“the payment of money) is to be done on a particular day, the party has the whole of
“that day in which to perform it.” Tn the case of Ewing et al., vs. Jacob Baily, in
4 Scam. 421, this Court has said, “The proper mode of computing time where an act is
“to be performed within a particular period from or after a specified day, is to exclude
“the day named, and inchuﬁe the day on which the act is to be done. = For example ;
“a promissory note executed on the first day of the month, and payable in twenty
*“days from date, falls due on the twenty-first of; the month.” Testing this note by
these principles, it was not due until the 20th, and the Plaintiffs in Error had the
whole of the 19th to make payment in, and a right of action did not acerue until the
20th.  But this Court having decided in 14 III., page 598, Cook vs. Renick, that the
law merchant is in force in this State, and the party is entitled to three days of grace;
then this note was not due until the 22d of October.

Second Loind. In this case the return of the officer, who executed it, on the back of
the Summons, is not such a return as would give the Court jurisdiction of the case,
and would warrant or authorize the Court to enter judgment against the Plaintiffs in
Rrror, as this Court will see by reference to the return, which was in words and figures
following, to wit: ¢ Exccuted this writ, this 27th day of Oct., A. D. 1858, by reading
“the same to the within named Frank Lovell and Egbert Lovell, and at the samo time
* T delivered the said Defendants certitied copies of the Declaration on file in this case.

“ Sheriff of Kane County, Illinois,
“By W. R. S. HuxtER, DEPUTY.”
The name of the Sheriff is not used at all, and is returned by the person who signs his
name as deputy, and this is clearly erroneous, according to the décision in the case of
Ayan vs. Eads, 1 Breese, page 168, and the case of David Ditch et al. vs. Elvira L.
Edwards, 1 Scam. 127, when this precise question was passed upon and decided by

this Court.
MAYBORNE & SMITH, :
Attorneys for Plaintiffs in Error.






STATE OF ILLINOIS, . Tl People nf the State of Sllingis,

To the Sheriff of the County of /¢ _Ct -t € _ Greeting :

3@1‘[2{115[?, In the record and proceedings, and also in the rendition of%judgmcnt
of a plea which was in the ’5117.@/1»3/7‘ ——————  Court of /e _
County, before the Judge thereof, between g{%a&//\d\ﬂ %W 2250

plaintiff, and Za/p‘% /04)»&/(/& {70 %M\W et SN

~ defendants$ , it is said that manifest error hath intervened, to the injury of the said

%WM — ' — e,

b
hd

as we are informed by m complaint, —— —— theTecord: cr.
and proceedings of which said judgment we have caused to be brought into our Su- -

. . . .
preme Court of the State of Illinois, at Ottawa, before the Justices thel:eof; tocorrect~

0 \
the errors in the same, in due form and manner, according to law; Therefore, 111.61/,.4:{?'
@Command You, That by good and lawful men of your County, you give notice to the said "

. éﬂéﬂw&/z‘ A, Mot eee \_\“ﬁ_h_,_m_mé\

b

that /{L be and appear before the Justices of our said Supreme Court, at-the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings’ aforesaid, and
the errors assigned, if —— shall see fit; and further to do and receive what said

Court shall order in this behalf; and have you then there the names of those by whom
you shall give the said EW«/,%W _

——— notice, together with this writ.

Gditness, The Hon. JOHN D. CATON, Chief Justice
of our Z)aid Court, and the Seal thereof, at Ottawa,
= this o2 J% day of ﬂéa/&c/d —— In the
‘ Year of Our Lord One Thousand Eight Hundred
and Fifty- 2ecece. T |
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Clerk of the Sgg;)'e7)ze Court.
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ST AT O Taona Ty QTS e The People of the State of Illinois,

To the Clerk of the ’ﬁu\tc/m,\’/?/’_ — Court for the Count7 /(IM Greeting:
%Bfé{ll&‘ , O the wecord and /&zoﬂea(é%z g, @s also in/ the? rendilion/ a/

% /26(?7%%2{/ ofo @ /&/Zn whih) wad ov the fl/’-w ......................................

Gourt/ 0/4:» e n g S T %mm?, f/é%?"ﬂ the /?zayw {‘/,ema/ ’/m@ewy

..... = s we ave’ infoemed
///m ..... coﬁya%z&%z/f —and we /cz'%/ 1410%57 ot crsor should. le

covtectod, % any Hove 45) e/ due’ form and manner, and Zf%z/'/z'w/z'cy le done

A e /m¢/zé¢ (%0/0’&4(252&4 command o that % /{‘{(?777672/ {%2@/ % /z/}/mzf

o /@/M'w/é/ and 0/&@17/% | without (/6%2{4/) dend o owr ///’2;4;4'604 o//’ her -

/x/mmr/ Goust/ the record and’ /&zaﬂee[ébyxj 0/ e //%M%&/‘ (%chm'f/, il
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same’ lefore’ our //;M/z'cz,’d aforesaid at Olawa. v the Count 0/ Y

Lol o/ 14 /p'Ml/ é%edg/ayo (%ZM o thid Q//om/zzyf V4 Q///lw// nezl, hal

e recol? and /4%*6%@4'774 3 0/5'557 onafoccted, we may eawde lo 4o done therern,
lo coreect Mo coor, whal~ o// ¢7%7f} 017///3 lo 2 done azcmmé%z/n lo law!

Witness, Te Slone. fokr GD. Gaton, Gl

| /.,{&d;é})ﬂ/ 0/ 0w dad %ﬂ!&ﬂé. and the! Heall

///’m// at Olawa, this LI & r/(z% ﬂ//.

ZJ’/L — o the f?/ﬂd?‘ z/ Our® _Loid

ons. thousand (/7// -//7/)7/2(/26// and /%/ s

______ A B

Clek of the Supremg Court.
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