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STATE OF TLLINOIS—SUPREME COURT.

'EDWIN HUNT, App:llant,

JOHN Q. H()sz'l‘. ) Appeal from the Cook Com. Pleas

"MARTHA A. HOYT, Appellees.

ABSTRACT OF RECORD,

This was an action on the case, brought by Hoyt and his wifc against
Hunt, to the September term, 1857, of the Cook County Court of Com.
mon Pleas, for an alleged injury to the wife, by the falling of a hammer
from a building in the city of Chicago, upon which the defendant’s servants
were putting up a sign, anl striking Mrs. oyt upon the head, while walk-

ing along the street of said city.

The declaration contains two counts, and alleges that Martha Ann
Hoyt, the wife, on the first day of June, was walking along Lake strect,
in said city, and in front of a building possessed by Fisk & Ripley; that
the defendant’s servants were engaged in putting up a sign upon said

“building, and for that p wpos2 were using a certain iron hammoar; that the

said servants so cavelessly, imoroparly used, managed and directed said

hammer, that the same, by an'l through the carelessness, negligence and

/3~

improper conduet of said servants, fell and struck the said Martha Ann

“Hoyt upon the head, &e.

The second count is substantially the same.
The defendant pleaded the general issue.

The bill of exceptions contains all the evidence given upon the trial, and
so certifies. The case is as follows:

David B. Fisk, who being duly sworn, testified as follows: I engaged
Messrs. Robin: & Gaylord to paint some signs for Fisk & Ripley. They
informed ma that Mr. Hunt put up signs, and told m2 the price he charged.
I went to Mr. Hunt’s store to ask the price of putting up the signs. Some
one at the desk told me what the price would be. I agreed with Mr.
Hunt's foreman to put up the signs. He said they had men for that pur-
pose, and would send them up. I waited awhile, and the men not coming,
I went again to sec about it, and this time saw Mr. Hunt, and they prom-
ised to send the men up at once. The men came and put up the signs,
and in putting them up they broke a pane of glass. I paid Mr. Hunt for
hanging the signs, and he deducted from the bill the price of resetting the
pane of glass which his men broke. One of the signs fell in putting it
up. I do not know how it came to fall. I was not present when the ac-
cident happened to Mrs. Hoyt, but saw her soon after. I immediately
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went for Mr, Hunt, who went with me to see Mrs. Hoyt. [ saw the
wounds she received, but did not see the hammer.

Roswell F. Farr, being duly sworn, testified as follows: I am in the em-
ploy of Messrs. Fisk & Ripley, and was in their employ 1st June, 1857, I
know of the injury to Mrs. Hoyt, and was an eye witness to it. 1 was, at
the time, passing along Lake street, on the side next to the store of Fisk
& Ripley, and approaching the store. I saw Mrs. Hoyt cross the street
from the north to the south side. When she reached the side walk, she
was a few feet ahead of me. At that, Mr. Hunt’s men were at work on a
swing stage, attached to the store occupied by Fisk & Ripley, putting
up signs for them. As Mrs. Hoyt was walking on the side walk, I saw a
hammer fall from the staging, and saw it strike her on the head. She fell
partly down; I caught her before she struck the side walk. She fell down
on one knee. We took her up stairs into Fisk & Ripley’s store. Some
men were on the staging, putting a sign over the top of the second story
window, about 30 feet above the side walk. The stage and men could be
seen from the side walk. There were no others at work on the building,
except the men putting up signs. The hammer had a handle, one end had
a face and the other end was wedge shaped, and would weighabout one Ih., T
should think. The staging was u swinging stage, suspended hy ropes.
The injury to Mrs. Hoyt happened about half past two o’clock in the af-
ternoon. The men had heen at work on the staging in the forenoon.  Im-
mediately after the injury I went for a physician. The wound bled pro-
fusely. When I returned, Mrs. 1oyt was lying on a sofa, and in her
senses. After Mr. 1lunt came into the store, and we went up into the
third story, where the staging was hanging from the outside, to see the
men. This was about one hour and a half after the accident. The m=n
were not there. While there I had a conversation with Mr. Huant about
the accident. Mr. Hunt said his workmen dropped a sign in the morning
on account of the wind, in order to save themselves from falling. Tt was
a very windy day. He said the mon told him of their being obliged to
drop a sign to save thrmselves, and that they were afraid to work there.
I said by reason of the previous accident, the men ought to have been
more careful. Te said his workmen were as good and as careful as any

‘workmen in the city, and that he was not going to have anything more to

do with putting up signs; it was too dangerous, and there was too much
risk in it. I saw the sign that fell in the morning, laying in pieces on the
side walk. The signs were about three feet long. I do not know what
part of the hammer strunck Mrs. Hoyt.

Dr. Foster, heing duly sworn, testified as follows: I am a practising
physician in the city of Chicago. I was called to see Mrs, Hoyt about 3
o’clock P. M, on the 1st day of June, A. D. 1857, at the store of Messrs.
Fisk & Ripley. I found her lying on a sofa, very faint from loss of blood.
She had a cut upon the head ; the scalp was cut through, and also the
membrane underneath it, to the bone, and the bone was cut into, or in-
dented. The instrument causing the injury seemed to have glanced down-
ward, pulling the scalp from the bone, so that the probe would pass nearly
down to the eyebrow. I also saw part a tooth Mrs. Hoyt lost. She was
confined to her room nearly a month, during which time I visited her
twice a day. The scalp, where the eut was, now adheres fast to the bone.
She complained much of headache, and soreness about the cheek and
shoulder. She complained of the numbness about the wound at one time.
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The right eye was almost closed, for a time, by swelling. The muscle

over the eye was not injured; the drooping was occasioned by blood fall-
ing below the eye. The injury would trouble for some time upon changes
of the weather, or upon any extraordinary exertion she should make. The
wound was a little over an inch long, and just below the hair upon the

‘right temple, She was confined about eighteen days before she sat up
much, and confined to her room about a month. A wound like this needs
surgical dressing, and cannot be properly attended to by a nurse. I think
her symptoms justified the complaint she made.

Mrs. Henry being duly sworn, testified as follows :

Tam a sister of Mrs. Hoyts ; I was with her during the curing of her
wound, and have been with her from that time up to now. I knew her
well before the injury and knew the state of her health, I dressed her
wound after Doctor Foster ceased his attendance. She was confined to
her room about four weeks. Her general health was very good before
this injury, and she was able todo her own household work. She is not as
not as well now as formerly, and complains a great deal of her head. She
has had no other sickness since the accident. After reading or sewing, or
‘working about a little while, she complains of pain in ker head, and of
snumbness, The scalp has grown fast to the bone so that she cannot move
‘her right eyebrow freely. She had two double teeth and part of another
hroken out by the accident. They were the two teeth next the back tooth
-and the one pa‘rtly broken out was the one next forward of the two entire-
ily gone, She came home pale and faint with blood on her dress. It was
tthree months before she could attend to her usual duties.

Which was all the testimony offered on the part of the plaintiffs.

The defendant to prove the issue on his part, introduced as witnesses the
{ollowing named persons :
George Hauslin being duly sworn, testified as follows:
I was employed by Mr. Hunt as foreman of his Job Shop connected with
this store.  Mr. Hunt is a hardware merchant, and gives his personal at-
tention to that business. I had the entire charge of the job shep, which ix
‘on the second floor and adjoining the hardware store. 1 hired the men
who worked there with the assent and approbation of Mr. Hunt ~ Mr. Fisk
-employed me to do the job, and I sent the men there and superintended
‘the putting up of the signs. When the hammer fell from the staging, 1
was on the opposite side of the street looking to see that the sign was put
up straight. At the time hammer fell the men were holding up a sign and
serewing into the building, which was made of iron. They were not using
the hammer at the time it fell. It fell between the staging and the build-
ing. It struck on the cornice over the door, and then rebounded over the
side walk and struck the lady. So far as I remember it was a windy day,
and the wind had some effect upon the staging to swing it, and loose the
fastenings, I was told by Mr. Hunt not to put up any more signs, but
do not recollect whether it was before or after the accident.

John Cline, heing duly sworn, testified as follows: I worked for M.
THunt; I was employed by Geo. Hanslein, with Mr. Hunt’s approbation.
I was sent hy Hanslein to put up the signs on Fisk & Ripley’s store.
Henry Brandon, another man employed in the shop, was with me. We
ihad been at work on the staging nearly all day, putting up signs; we had
seven to put up, and this was the last one. At the time of the accident,
I was knecling on one knee serewing up the sign, and Brandon sat on the
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staging holding up the sign. I used the hammer to drive the screw in a
little, and then laid it down behind me on the staging, and did not have
the hammer in my hand. It fell without my knowing how it came to fall.
The wind was blowing pretty hard, and we were then at the corner of the
building, just where the wind caught us over the top of the roof of the

* City Hotel, whieh was a much lower building than the one we were at

work upon. The staging was about two feet wide, and had no railings or
boards upon thelsides—nothing to prevent the tools from sldiing off. ~The
wind made the staging swing some, and I tried to fasten it to some orna-
mental work on the iron columns, but the wind slipped off the fastenings.
The ornaments were too weak to hold it. The columns were about a foot
out from the building, so that the staging rested against them, and left a
space between it and the face of the building. The staging was suspended
hy ropes from the top of the building. Mr. Fisk would not allow us to
have the windows opened to stand in to fasten the staging to, so as to hold
it firm, and threatened to pitch Brandon down for trying to do se, and so
we fastened on the best way we could. I did not tell Mr. Hunt that day
about an accident having happened there before. 1 do not know how the
hammer got off the staging, but I saw it falling.

Henry Brandon being duly sworn, testifies as follows : I worked on the
staging with Cline the day the accident happened. I was holding up the
sign while he screwed it to the building. I was on the left and Cline on
the right side. We were both sitting on the staging. Cline knocked a
serew in, and laid the hammer on the staging behind him. I saw it on

‘the middle of the staging. Don’t know how it came to fall. It was very
“windy. I did not tell Mr. Hunt that any accident happened in the morn-

ing.

Benjamin F. Robbins, being duly sworn, testified as follows: About the
last of May I painted some signs for Fisk and Ripley, and referred them
to Mr. Hunt to get them putup. The staging used in putting up the
signs by the men, belonged to me. I lent it to a George Hansiein, who
wanted it to put up the signs on Fisk & Ripley’s building for M. 1lunt.
The staging was well constructed, and a proper one to use in putting up
signs. I have done jobs of the same kind, and know how they ought to
be done, and what is wanting. Ilave used this staging, and think it is all
that is needed for such purpose. The staging was twenty-two fect long,

“two feet wide, and had no protections on the sides. Think it was a very

windy day. I saw Mr. Tunt at his store immediately after the accident,
and before he had been down to the place where it happened. I told him
his men had let a hammer fall and killed, or nearly killed, a woman, and
he replied that it was a careless piece of business, or words to that effect.

"This was all the testimony in this case, whereupon the Court at the sug-

- gestion of the said plaintiffs, instructed the jury as follows:

«If the jury believe from the evidence, that at the time of the injury to
Mrs. Hoyt, she was in the exercise of due care, and that thefinjury to het
was occasioned by the negligence of the defendant or his agents or ser-
vants or the want of such care and diligence for the safety and protection
of the public as under the circumstances of the case would be sufficient
and proper, the law is for the plaintiff.

¢ And in estimating the amount of damages if they find for the plaintiff,
the jury should take into consideration the length of time Mrs. Hovt was
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sick in consequence of the injury—the effect of the injury upon her and’
the bodily suffering consequent thereon.” To the giving of which, the de-
fendant then and there excepted.

The Court at the instance of the defendants instructed the jury as

< follows :

First. Unless the jury shall believe from the evidence that the defend-
dants servants were guilty of negligence in taking carejof the hammer upon
the staging employed by them in putting up a sign, and by reason of such
carelessness the hammer fell and hurt the plaintiff, Mrs. Hoyt, they will
find for the defendant. :

Second. Tt is not sufficient to make out their case for the plaintiffs to

show that a hammer fell from the staging and hurt plaintiff, Mrs. Hoyt,

but they must show by the evidence and the jury must believe that such
injury was occasioned by the negligence of the defendant or his servants.

The jury retired to consider of their verdict, and afterwards returned
into court the following verdiet:  We, the jury, find the defendant guil-
ty, and assess the plaintiffs” damages at five hundred dollars.”

Thereupon the defendant moved the court for a new trial upon the fol-
lowing reasons :

First. The verdict of the jury is against the evidence.

Second, The verdict is against the law and evidence.

Third. The verdict is against the instructions of the court.

Whereupon, argument being heard and the premises fully seen and un-
derstood, it is considered by the court that said motion be overruled; and
the defendant then and there exepted.

And thereupon the court entered judgment for the plaintiffs and against
the defendant, for the said sum of five hundred dollars, the damages
aforesaid assessed.

Mo all which decisions, rulings, opinions and judgments of the said
court, in overrullng said motion for a new trial, and in rendering judg-
ment for the said plaintiffs, the said defendant, by his counsel, then and
there excepted, and prays that this, his bill of exceptions, be signed,
sealed and allowed by this honorable court, which is accordingly done.

APPELLANT'S POINTS.

L

The plaintiffs below had the burthen of proving negligence in the use and
management of the hammer by defendant’s servants,and that the injury
to Mrs. Hoyt was the consequence of such negligence.

1st, Because they have, by their declaration, averred such negligence,
and the injury as the consequence.

The rules of pleading always furnish an easy test as to which party has
the burthen of proof, and one of the most useful of these rules is, ‘“that

tthe point in issue is to be proved by the party who asserts the affirmative.”
1 Phil. Bv. 194.  Cow. § Hill's Notes, 368.
Gazzaman vs. the Ohio Ins. Co, Wright R. 202,
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2ad. Bicause negligen::is a necessary elemont to constitute the cause
of action. If the defendant himself had let fall the hammer upon the
person of Mrs. Hoyt, trespass would lie against him for the direct injury ;
but for an injury received from the acts or omissions of defendant’s servants,
case must be brought, and the action is always founded upon negligence
in the course of their employment. And besides, the defendant’s servants
were, at the time, prosecuting a lawful act with lawful means, and if an
injury resulted therefrom no action would lie. If they were engaged in
an unlawful or mischievous act, the result would be otherwise.

Vandenburgh vs. Truaz, 4 Denio R, 4G4,

3ed. This case belongs not to the class where the law implies negligencs
from the fact of the hammer falling. If the law implies negligence in
this case, from the fact itself, then it must in every other case, by proving

‘the injury, and some connection (no matter what) of the defendant with

the agent by which the injury was occasioned. As, if a fire originates in

“A’s house, communicates to B’s and burns it, B shall have his action, for

the law implies the negligence. Such is not the law.
Clark vs. Foot, 8 Johns. It. 421.
Wilson vs. Peverly, 2 N. Hamp. R. 518.

The doctrine of negligence being implied from the fact of the injury,
is peculiar to actions against common carriers, and is founded upon the
special daty which the carrier owes to the passenger.

Christie vs. Griggs, 2 Camp. R. 79,
Ware vs. Gay, 11 Pick. R. 112.

1L

The appellant insists that the gravamen of this action was not estab-
lished by the evidence; that the evidence tends more strongly to show



.

that the falling of the hammer, which struck a part of the building, glanced
obliquely and hit Mrs. Hoyt, was the result of a mere accident, than of
negligence. Both the falling, hitting the top of cornice and glancing to
the spot where she was walking, was a mere accident, for which no action

will lie.

1I1.

The instruction given on the part of plaintiffs, directed the jury *in
estimating the damages, to take into consideration the length of time Mrs.
Hoyt was sick in consequence of the injury.” Now that statement is
broad enough, to direct the jury (and they would infer that to be its
meaning) to allow a recovery in this action for the loss of her services;
because they are told afterwards, to take into consideration *“the effect of
the injury upon her, and the bodily giffering consequent thereon.” The
bodily suffering consequent thereon, would include the degree and period
of the suffering, which, with ¢ the effect of the injury upon her,” would
necessarily include all for which she was entitled to recover ~ Then when
they are tcld to consider the length of time she was sick in consequence
of the injury, the jury would naturally suppose the court meant loss of
time, for which the hushand has a right to bring his separate action.

1 Sal, R.119.  Com. Dig. Plead. 2 4.
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STATE OF TLLINOIS—SUPREME COURT.

EDWIN HUNT, Appellant,

JOHN Q HOY?";‘. i Appeal from the Cook Com. Pleas

MARTHA A. HOYT, Appellees.

ABSTRACT OF RECORD,

This was an action on the case, bronght by oyt and his wife against
Hunt, to the September term, 1857, of the (look County Court of Com.
mon Pleas, for an alleged injury to the wife, by the falling of a hammar
from a building in the city of Chieirgo, upim which the defendant’s servants
were putting up a sign, an'l striking Mvs. 1oyt upon the head, while walk-

ing along the street of said city.

The declaration containg two counts, aud alleges that Martha Ann
Hoyt, the wife, on the first day of June, was walking along Lake street,
in said city, and in front of a building possessed by Fisk & Ripley; that
the defendant’s servants were engaged in putting up a sign upon said

“building, and for that pirposs were using a certain iron hammor; that the

said servants so carelessly, imoroparly used, managed and directed said
hammer, that the same, by anl through the carelessness, negligence and
improper conduct of said servants, fell and struck the said Martha Ann
Hoyt upon the head, &e.

The second ¢rant is substantially the same.
The defendant pleaded the general issue.

The bill of exceptions contains all the evidence given upon the trial, and
so certifies. The case is as follows:

David B. Fisk, who being duly sworn, testified as follows: I engaged
Messrs. Robins & Gaylord to paint some sigas for Fisk & Ripley. They
informed mo that Mr. Huat put up signs, and told m> the price he charged.
I went to Mr. Hunt's store to ask the price of putting up the signs. Some
one at the desk told me what the price would be. I agreed with Mr.
Hunt’s foreman to put up the signs. He said they had men for that par-
pose, and would send them up. I waited awhile, and the men not coming,
I went again to see about it, and this time saw Mr. Hunt, and they prom-
ised to send the men up at once. The men came and put up the signs,
and in putting them up they broke a pane of glass. I paid Mr. Hunt for
hanging the signs, and he deducted from the bill the price of resetting the
pane of glass which his men broke. One of the signs fell in putting it
up. I do not know how it cams to fall. I was not present when the ac-
¢ident happened to Mrs. Hoyt, but saw her soon after. I immédiately
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went for Mr, Hunt, who went with me to see Mrs. Hoyt. I saw the
wounds she received, but did not see the hammer.

Roswell F. Farr, being duly sworn, testified as follows: I am in the em-
ploy of Messrs. Fisk & Ripley, and was in their employ 1st June, 1857, I
know of the injury to Mrs. Hoyt, and was an eye witness to it. I was, at
the time, passing along Lake street, on the side next to the store of Fisk

-& Ripley, and approaching the store. I saw Mrs. Hoyt cross the street

from the north to the south side. When she reached the side walk, she
was a few feet ahead of me. At that, Mr. Hunt’s men were at work on a
swing stage, attached to the store occupied by Fisk & Ripley, putting
up signs for them. As Mrs. Hoyt was walking on the side walk, Isawa
hammer fall from the staging, and saw it strike her on the head. She fell
partly down; I caught her before she struck the side walk. ~She fell down

-on one knee. We took her up stairs into Fisk & Ripley’s store. Some

men were on the staging, putting a sign over the top of the second story
window, about 30 feet above the side walk. The stag> and men could be
seen from the side walk. There were no others at work on the building,
except the men putting up signs.  The hammes had a handle, one end had
a face and the other end was wedge shaped, and would weigh about one Ib., 1
should think. The staging was a swinging stage, suspanded by ropes.
The injury to Mrs. Hoyt happened abour half past two o'clock in the af-

ternoon. The men had been at work on the staging in the forenoon. Lin-

mediately after the injury I went for a physician. The wound bled pro-
fuselv.  When I returned, Mrs. Toyt was lying on a sofa, and in her
senses.  After Mr. ITun® came into the store, and we went up into the
third sto y where the staging was hanging from the outside, to sce the
men. This was about one honr and a half after the accident. The m:n
were not there.  While thera I had a conversation with Mr. Hunt about
the accident. Mr. Hunt said his workmen dropped a sign in the morning
on account of the wind, in order to save themselves from falling. It was
a very windy day. IHe said the men toll him of their being obliged to
drop a sign to save thrmselves, and that they were afraid to work there.
I said by reason of the previous accident, the men ought to have been
more careful. e said his workmen were as gool and as caveful as any
workmen in the city, and that he was not going to have anything more to
do with putting up signs: it was too dangerous, and there was too much
yisk in it. I saw the sign that fell in the morning, laying in pieces on the
side walk. Th> signs were about three feet long. I do not know what
part of the hammer struck Mrs. Hoyt.

Dr. Foster, being dulv sworn, testified as follows: I am a practising
physician in th> city of Chicago. I was called to see Mrs, Hoyt about 3
o’clock P. M, on the 1st day of June, A. D. 1857, at the store of Messrs.
Fisk & Ripley. I found her lying oaa sofa, very faint from loss of blood.
She had a cut upon the head ; the sealp was cut through, and also the
membrane underneath it, to the bone, and the bone was cut into, or in-
dented. The instrument cansing the injury seemed to have glanced down-
ward, pulling the scalp from the bone, so that the probe would pass nearly
down to the eyebrow. I also saw part a tooth Mrs. Hoyt lost. She was
confined to her room nearly a mouth, during which time I visited her
twice a day. The scalp, where the eut was, now adheres fast to the bone.
She complained much of headache, and soreness about the cheek and
shoulder. She complained of the numbness about the wound at one time.
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The right eye was almost closed, for a time, by swelling. The wuscle
over the eye was not injured; the drooping was occasioned by blood fall-
ing below the eye. The injury would trouble for some time upon changes
of the weather, or upon any extraordinary exertion she should make. The
wound was a little over an inch long, and just below the hair upon the
right temple, She was confined about eighteen days before she sat up
much, and confined to her room about a month. A wound like this needs
surgical dressing, and cannot be properly attended to by a nurse. I think
her symptoms justified the complaint she made. ;

Mrs. Henry being duly sworn, testified as follows:

I am a sister of Mrs. Hoyts ; I was with her during the curing of her
wound, and have been with her from that time up to now. I knew her
well before the injury and knew the state of her health, I dressed her
wound after Doctor Foster ceased his attendance. She was confined to
her room about four weeks. Her general health was very good before
this injury, and she was able todo her own household work. She is not as
not as well now as formerly, and complains a great deal of her head. She
has had no other sickness since the accident. After reading or sewing, or
working about a little while, she complains of pain in her head, and of
numbness, The scalp has grown fast to the bone so that she cannot move
her right eyebrow freely. She had two double teeth and part of another
broken out by the accident. They were the two teeth next the back tooth
and the one partly broken out was the one next forward of the two entire-
ly gone, She came home pale and faint with blood on her dress. It was
three months before she could attend to her usnal duties.

Which was all the testimony offered on the part of the plaintifls.

The defendant to prove the issue on his part, introduced as witnesses the
following named persons :
George Hauslin being duly sworn, testified as follows:

I was employed by Mr. Hunt as foreman of his Job Shop conneeted with
his store. Mr. Hunt is a hardware merchant, and gives his personal at”
tention to that business. I had the entire charge of the job shop, which is
on the second floor and adjoining the hardware store. 1 hired the men
who worked there with the assent and approbation of Mr. Hunt Mr. Fisk
employed me to do the job, and I sent the men there and superintended
the putting up of the signs. ‘When the hammer fell from the staging, 1
was on the opposite side of the street looking to see that the sign was put
up straight. At the time hammer fell the men were holding up a sign and
serewing into the building, which was made of iron. They were not using
the hammer at the time it fell. It fell between the staging and the build-
ing. It struck on the cornice over the door, and then rebounded over the
side walk and struck the lady. So far as I remember it was a windy day,
and the wind had some effect upon the staging to swing it, and loose the
fastenings, I was told by Mr. Hunt not to put up any more signs, but
do not recollect whether it was before or after the accident.

John Cline, being duly sworn, testified as follows : I worked for M.
Hunt; I was employed by Geo. Hanslein, with Mr. Hunt’s approbation.

I was sent by Hanslein to put up the signs on Fisk & Ripley’s store.

Henry Brandon, another man employed in the shop, was with me. We
had been at work on the staging nearly all day, putting up signs; we had
seven to put up, and this was the last one. At the time of the accident,
T was kneeling on one knee screwing up the sign, and Brandon sat on the
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staging holding up the sign. I used the hammer to drive the screw in a
little, and then laid it down behind me on the staging, and did not have
the hammer in my hand. It fell without my knowing how it came to fall.
The wind was blowing pretty hard, and we were then at the corner of the
building, just where the wind caught us over the top of the roof of the
City Hotel, which was a much lower building than the one we were at
work upon. The staging was about two feet wide, and had no railings or
hoards upon thesides—nothing to prevent the tools from sldiing off. The
wind made the staging swing some, and I tried to fasten it to some orna-
mental work on the iron columns, but the wind slipped off the fastenings.
The ornaments were too weak to hold it. The columns were about a foot
out from the building, so that the staging rested against them, and left a
space between it and the face of the building. The staging was suspended
by ropes from the top of the building. Mr. Fisk would not allow us to
have the windows opened to stand in to fasten the staging to, so as to hold
it firm, and threatened to pitch Brandon down for trying to do se, and so
we fastened on the best way we could. I did not tell Mr. Hunt that day
about an accident having happened there before. 1 do not know how the
hammer got off the staging, but I saw it falling.

Henry Brandon being duly sworn, testifies as follows : I worked on the
staging with Cline the day the accident happened. I was holding up the
sign while he screwed it to the building. I was on the left and Cline on
the right side. We were both sitting on the staging. Cline knocked a
screw in, and laid the hammer on the staging behind him. I saw it on
the middle of the staging. Don’t know how it came to fall. It was very
windy. [ did not tell Mr. Hunt that any accident happened in the morn-
ing.

Benjamin F. Robbins, being duly sworn, testified as follows: About the
last of May I painted some signs for Fisk and Ripley, and referred them
to Mr. Hunt to get them putup. The staging used in putting up the
signs by the men, belonged to me. T lent it to a George Hansiein, who
wanted it to put up the signs on Fisk & Ripley’s building for Mr. Hunt.
The staging was well constructed, and a proper one to use in putting up
signs. I have done jobs of the same kind, and know how they ought to
be done, and what is wanting. IIave used this staging, and think it is all
that is needed for such purpose. The staging was twenty-two feet long,
two feet wide, and had no protections on the sides. Think it was a very
windy day. I saw Mr. Hunt at his store immediately after the accident,

) ~—and before he had been down to the place where it happened. I told him

his men had let a hammer fall and killed, or nearly killed, a woman, and
he replied that it was a careless piece of business, or words to that effect.

This was all the testimony in this case, whereupon the Court at the sug-
gestion of the said plaintiffs, instructed the jury as follows:

“If the jury believe from the evidence, that at the time of the injary to
Mrs. Hoyt, she was in the exercise,of due care, and that theginjury to her
was occasioned by the negligence of the defendant or his agents or ser-
vants or the want of such care and diligence for the safety and protection
of the public as under the circumstances of the case would be sufficient
and proper, the law is for the plaintiff.

“ And in estimating the amount of damages if they find for the plaintiff,
the jury should take into consideration the length of time Mrs. Hoyt was
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sick in consequence of the injury—the effect of the injury upon her and
the bodily suffering consequent therecz.” To the giving of which, the de-
fendant then and there excepted.

The Court at the instance of the defendants instructed the jury as
follows :

First. Unless the jury shall believe from the evidence that the defend-
dants servants were guilty of negligence in taking carelof the hammer upon
the staging employed by them in putting up a sign, and by reason of such
carelessness the hammer fell and hurt the plaintiff, Mrs. Hoyt, they will
find for the defendant.

Second. It is not sufficient to make out their case for the plaintiffs to
show that a hammer fell from the staging and hurt plaintiff, Mrs. Hoyt,
but they must show by the evidence and the jury must believe that such
injury was occasioned by the negligence of the defendant or his servants.

The jury retired to consider of their verdiet, and afterwards returned
into court the following verdict: “ We, the jury, find the defendant guil-
ty, and assess the plaintiffs’ damages at five hundred dollars.”

Thereupon the defendant moved the court for a new trial upon the fol-
lowing reasons:

First. The verdict of the jury is against the evidence.

Second, The verdict is against the law and evidence.

Third. The verdict is against the instructions of the court.

Whereupon, argument being heard and the premises fully seen and un-
derstood, it is considered by the court that said motion be overruled; and
the defendant then and there exepted.

And thercupon the court entered judgment for the plaintiffs and against
the defendant, for the said sum of five hundred dollars, the damages
aforesaid assessed.

To all which decisions, rulings, opinions and judgments of the said
court, in overrullng said motion for a mew trial, and in rendering judg-
ment for the said plaintiffs, the said defendant, by his counsel, then and
there excepted, and prays that this, his Dill of exceptions, be signed,
sealed and allowed by this honorable court, which is accordingly done.

APPELLANT'S POINTS.

d.

The plaintiffs below had the burthen of proving negligence in the use and
management of the hammer by defendant’s servants,and that the injury
to Mrs. Hoyt was the consequence of such negligence.

1st. Because they have, by their declaration, averred such negligence,
and the injury as the consequence.

The rules of pleading always furnish an easy test as to which party has
the burthen of proof, and one of the most useful of these rules ig, “that
the point in 1ssue is to be proved by the party who asserts the affirmative.”

1 Phil. Ev. 194. Cow. § Hill's Notes, 368.
Gazzaman vs. the Ohio Ins. Co , Wright R. 202,
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2nd. Bicause negligen:: is a necessary elemzut to constitute the canss
of action. If the defendant himself had let fall the hammer upon the
person of Mrs. Hoyt, trespass would lie against him for the direct injury i
but for an iajury received from the acts or omissions of defendant’s servants
case must he brought, and the action is always founded upon negligence
in the course of their employment. And hesides, the defendant’s servants
were, at the time, prosecuting a lawful act with lawful means, and if an
injury resuited therefrom no action would lie. If they were engaged in
an unlawful or mischievous act, the result would be otherwise.

Vandenburgh vs, Truaz, 4 Denio R. 464,

$rd. This case belongs not to the class where the law implies negligen«s
from the fact of the hammer falling. If the law implies negligence in
this case, from the fact itself, then it must in every other case, by proving
the injury, and some connection (no matter what) of the defendant with
the agent by which the injury was occasioned.  As, if a fire originates in
A’s house, communicates to B’s and burns it, B shall have his action, for

‘the law implies the negligence.  Such is not the law.

Clark vs. Foot, 8 Johns. R. 421.
Wilson vs. Peverly, 2 N, Hamp, R, 548,

The docirine of vegligence heing implied from the fact of the injury,

is peculiar to actions against common carriers, and is founded upon the
“speeial duty which the carrier owes to the passenger.

Christie vs. Griggs, 2 Camp. R. 79,
Ware vs, Gay, 11 Pick. B. 112.

1L
The appellant insists that the gravamen of this action was not estab-

lished by the evidence; that the evidence tends more strongly to show



that the falling of the hammer, which struck a part of the building, glanced
obliquely and hit Mrs. Hoyt, was the result of a mere accident, than of
negligence. Both the falling, hitting the top of cornice and glancing to
the spot where she was walking, was a mere accident, for ‘which no action

will lie.

111

The instruction given on the part of plaintiffs, directed the jury *in
estimating the damages, to take into consideration the length of time Mrs.
Hoyt was sick in consequence of the injury.” Now that statement is
broad enough, to divect the jury (and they would infer that to be its
meaning) to allow a recovery in this action for the loss of her services;
hecause they are told afterwards, to take into consideration *“the effect of
the injury upon her, and the bodily suffering consequent thereon.” The
bodily suffering consequent thereon, would include the degree and period
of the suffering, which, with ¢ the effect of the injury upon her,” would
necessarily include all for which she was entitled to recover  Then when
they are tcld to consider the length of time she was sick in consequence
of the injury, the jury would naturally suppose the court meant loss of

*time, for which the hushand has a right to bring his separate action.
‘ 1 SafR. 119.  Com. Dig. Plead. 2 A.
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