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IN THE SUPREME COURT OF ILLINOIS.
ADPRIL TERM OF THE TIHIIIRD GRAND DIVISION, 1861.
\ —0: 20—

RBLIZABETH SMITHO, ET AL., PLAINTIFI¥S I¥ ERROR,
VS8.

RACINE AND MISSISSIPPI RAILROAD COMPANY, ET AL., DEFENDANTS IN ERROR.

APPEAL FROM JO DAVIESS.

LRGUMENT FOR COMPLAINANTS-
£ CASE STATED. .

A bill was filed in the Jo Daviess Cirenit Court, by the widow and
heirs of Joseph 1. Smith deceased, against the Racine and Mississippi
Railroad Company and Alonzo Taylor, to set aside a note and mort-
gage for fraud and failuro of consideration. g

" A judgment was entered in that Court pro forma for the defendant;
but under stipulations between the parties which appears by the record.
In pursuance of these stipulations the case 15 brought by appeal to
reverss that judgment. It is one of a class of a somewhat novel
character, more familiarly known as the “ Wisconsin Farm Mortgages.”

The principles involved in it, are such as will probably affect one

. half of ‘the real estate in Carroll County, and a large portion in Jo
Daviess, Stephenson and Winnebago.

I am therefore extremely anxious that no omission or neglect of
mine shall visit upon these meu the consequences of an adverse decis-
ion: K

The caso briefly atated is this:

Tn 1856 H. S. Durand as President, and Marsball M. Strong and
others were building a Railroad in the direction of the Mississippi Ri-
vor, under the style and title of the Racine and Mississppi Railroad
Company. :

The charter was granted in 1852, incorporating a Company by the
name of the * Racine, Janesville and Mississippi Railroad Company.”
The road to run to the Mississippi, entirely in Wisconsin. When
howaver, it came in the range of the Chicago roads, the route and the

' name of the Company waschanged. Whether the Chicago roads and
those from Milwaukee deranged the “Farm Mortgage” business was
the cause of this change or not 1s not known.

i - Be this as it may, the line of the road was changed from Janesville
to Beloit, the name was also changed. In 1853, a charter was ob-
tained in this State for a road from Rockton, opposite Beloit to Free-
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port, (Act 1853, Page 69) Tn 1855 Liils company was consolidated
with the Racine and Mississippi, whetherlegally or not T shall not stop
to inquire? ’ 3 ]

About the first of January 1856, the SUbJect of extending this rosd
to Savanna was canvassed. :

There was no charter for buildine this road, but in 1851 the Chi-
cago and Galena Union, and the Iilinois Central roads were in pro-
gr;ss of construction, and an attempt was made to form a Cump:\ny
by articles of association, under tha Geueral Railroad Law of 1549.
(See Abstract pages 8, 9 and 10;'l{cc.m'|] page 17,18 and 19.) This
attempt failed, and the matter of bmldn_xg the road was allowed to
sleep for five years longer. About the first of January, A. D. 1856,
this defunct company was suddenly roused from its slumbers, or ex-
humed from its grave by H. S. Durand, President of the Racine and
Mississippi Railroad Company, and a new life was breathed iuto its
breathless form by the creation of eighty or one hundrel thousand
dollars of fictitious stock, by men outside of the company (if any such
existed ;) and on’the 23d of Janusry, A. D.:1858, witnessed the novel
proceeding of electing officers and consolidating this road with the
Racine and Mississippi Railroad Company, by these outside men, by
means of fictitions stock. The company without further preliminaries,
after consolidation, and as soon as blanks could be furnished, ushered
into Hlinois the “ Wisconsin Farm Morteage Scheme.”

The scheme was intended for the purpose of obtaining means which
could not be obtained by stock subscriptions as required by tae char-
tor, briefly stated it wasas follows:

The company made a coupon bond, bearing interest at ten per cent
to bo paid semi-annually, and a note and mortgage was then to be
given to the company Ly the party for the same amount, payable in
five years from the 10th of May A. D. 1856, with interest at ten per
cent por aonum, payable annually. This bond of the company and
the note and mortgage were to ba attached together, and the bond of
the company was to be the principal debt, and the note and mortgage
to be pledged a3 collateral security for the payment of the bond, and
the bond thus secured was created for the purpose of sale in market
for what it would bring. (Sce testimony of J. Rinewalt, page 12
and 13 of Abstract, and 25 to 28 of Record. Bee also testimdn_v of
P. Seymour, page 10 and 11 of Abstract, and 21 and 23 of Record.)
And the bond in addition to the usual provisions of this class of in-
struments was to contain, and did contain a clause assigning the note
and mortgage. It also provided that the note and mortgage should
not be _other\vise assignasle to any parties or purchasers whatsoever.
In addition to this, the morlgagor at the time of executing the mort-
gage, assigned over his share of the dividends to tho company, they
agreed in censideration thereof, to pay the interest aceruing on the
mortgage annually, in semi-annual payments, and for the term of five
years. It was under this schome that the roads in Wisconsin wero
atte'mptcd‘ to bo built. Thereis howeyer, this difference, it was an ex-
periment in Wisconsin, and did not jnvolve any moral turpitude; but
when the scheme had fully ripened in bankruptey, as it is shown by
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the evidence it had when it reached Illinois, it was no longer an ex-
periment, but a base swindle deliberately engaged in by the Railroad
men, probably for the purpose of extricating themselves from the dif-
ficulties into which they had bLeen plunged by their mad scheme at
home.

This company had been in opemtion when tho officers came licra
about four years, had accumulated a largo debt, were about mortga-
ging, and on the first of April 1856, did mortgage the east end of the
rowd for §10,000 per mile, and before the middle of July the West end
for the sawe amount per mile, ¥

There being, besides a leavy indebtedness, the precizo amount of
which we have not Leen able to show very clealy.

But the morlgages wers obtained, as is also shown, under the repre-
sentation that the road was not in debt, havicg been built for cash,
and entirely from the sale of mortgages sold at par; that they wanted
vone of these funds on heir end of the route, and that none of them
should be used east of Freeport. Now these statements were wholly
untrue, as is shown hy the testimony of Mr. Rinewalt. The company
were 10 debt, and no eooner svere these notes and morlgages obtained,
than four fifths of them were immediately applied to pay debts previ-
ously contracted and fo furnish eaterials cast of I'reeport. .

It may be as well to observe bere too, that the estimated cost of the
road as shown, was $3,400,000 with full equipments. Eee page 14
«f Abstract, page 81, 41 of Record, Strong’s Review. TlLey were
building the road far inside of this estimate, had saved on Col. Mason’s
«estimate in the purchase of iron $100,000, and had a surplus capital
above the whole cost of the road at the East end of 8133,000. “The
road is only about two-thirds built. Notking has been done upon it
for over three yvears; and the company in not exceeding cighteen
month aflter making these representations, were in debt $4,992,472,87,
aud it required over three hundred thousand dollars above this sum
to finish the road to Freeport. See Abstract, puge 13, Records, pages
25, 28.  And the road West of Freeport, being only 86 miles, would
have cost at §20,000 per mile, according to the e»;linmto 3720,000,
and they have procured $800,000, notes and mortgages to build thias
portion of the road.

The false representation thercfore, that the voad was not in debt, but
entirely frea frem all incumbrance was not the casual remark of inferi-
or agents, but the oral and pubiished annual, and other statements of
the President and other officers at the head of the company, deliberate-
1y and purposely made to procure the exacution of thete notes and
mortgagess and it was under such fulse and fraudulent representations
on the part of the company that the note and mortgnge in this case
was obtained as is shown by the testimoney of Philander Seymour, and
by the Pampllets thereto attached, marked (A. and B.) pages 21, 23,
40, 41 of Record. 3

It was also nlleged that thase mortgages had all been sold at par,
and their character thereby established in market as first class securi-
ties. Whereas, the truth was as is shown by the annual report of the
Ditectors by Mr. Durand at their annual meeting, that these securities




4

viere without any defined value at homo or abroad. See Annual Re-
port 1858, pages 7, 8 aud 9, and between pages 4Q and 41 of [{ccgrd-

"The condition of this road as shown by the testimony of Mr. Rine-
walt by the mortgager, and by tho m:.nu:tl reports, shows that the lpi.«-
application of funds was no sudden freak of the officers, and aceruing
after they had obtained these notes and mortgages. But the whola
transaction clearly exhibits the “ear marks” of a well concocted and
well'executed scheme of fraud from the commencement, and there is °
no ;r(‘:l;re legitimately from (his conclusion. This presents then, I
believe a brief but correct outline of the facts to which I desire partic-
ularly to eall the attention of the Court.

The serious and important question presented by these facts, there-
fore is, whetler a court of law and of equity can or ought to enforce
the collection of a claim so evidently unconscionable as are these se-
curities. I Lelieve not, and I propose to discuss the questions here
raised in the following order:

First—was the Savauna Branch a corporation; was it legally conso-
lidated ; and was there therefore, a party in being, capable in law, of
building this road, or of making a binding contract respecting it. Be-
sides, tlie eontract being made with the consolidated Company, and
the notes and mortgagesbayable to its order. Could the Racine and
Mississippi Railroad Company of Wisconsin make a legal title to said
paper?

Secondly— Admitting the Savanna Branch to be a corporation, it
consolidation lepal; could the Company take apy such note and mort-
gage and issue its certificate of steck therefore.

Thirdly—Admitting the paper to be legul; it was fraudulently ob-
tained. The procesds have been misapplied, and the purchaser had
both constructive and actual notice of these facts before purchasing
Is he not subject to all of the equities of the complainants. Upon this
first point, the testimony ehows that the association never took any
actiop evincing a bona fide intention of complying with the act. No
termini was fixed at the Easteru end. The amount of the capital
etock was not determined—a sufficient amount was not raised to com-
ply with the first section of the act; the road being 36 miles and only
82‘7,00'0 raised ; the ten per cent was not paid, and the certificate and
afidavit was not made and filed with tLe Secretary of State; and the
sfock was not taken by the commissioners nppoimed for that purpose
The testimony to which I refer in support of this, is that of Porter
Sargent, Elins Woodruff, John A. Melendy nnd Bfedard Dupuis—pa-
ges 16, 17,18 and 24 of Record ; pages 8, 9 and 10, also 12 and 13
of Abstract. ]

These witnesses I Delieve fully sustain all that I here claim. The
several sections of the statute which were violated by these several
proceedings, are the 1st, 2ud, 3rd, 4th, 5th and 6th of the act of 1849
Pamphlet Laws 1849 and '51, page 18 ; consolidation act 1854, second
fesslon, page 9, rections 1st and 7th, These sections require Articles
of Association to be drawn selting forth the poiut of commencement,
the course of tho road, its termini and length. Also tev per cent to

. be paid in good faith, and a certificate and affidavit thereof, signed by
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tl rec of the Commissioners and filed with the Secr ctary of Stale, Lefore
the Company had a right (o Lecome a body politie and corporate.

- These provisions of the statute ‘not having Leen comphed with, no
legal act could Le done, for until these essential requisites were perform-
ed, thie corporation could not Lo considered in esse.

The necessity of compl_\'ing with these pre-requisites are, it seems to
me, much stronger in the case of an atlempt to-organize under a gen-
aral law than it would Le under a special statute or charter; for this
reason, that under a genetal statute there is no grant of power to any
one. A compliance with its terms is therefore required, not ouly Ly
the letter; Lut how can the parties connect themselves therewith in any
other manuer.  There ehould be at least enough done to shew a bona
fide intention to become a corporation under the act which is not the
cage Lere. 1If this Le correct, the point is therefore well taken, that
thers was ro party in esse capable of taking the note and morigage, or
of making a binding contiact for the building of said road or in rela-
tion thereto.

The authorities in support of this position nre numerous, awong
which are

Volk vs..Crandall, 1 Sandford R. 179.

Pierce on Ruilways, page 64,

1 Caines Cases, page 80.

1 Caines Report, page 38.

8 Serg. and R. pare 319.

18 Barbour, 301, 2, 3, 4, 5 and 6,

21st Wendell, 141, 2,

1st Hill, 518.

These authorilies show if indeed any authority is needed, that am
masociation cannot become a legal body when guilty of such a gross
violation of the fundamental law of its being, and until it has compli-
ed with theso essentiul pre-requisites, it cannot make a binding con-
tract because not in esse. :

If then, the altempt to organize the Savanna Branch was so defec-
tive as to render the actillegal and void ?

What shall we say of its ccnsolidation?  For whatever might be the
difference of opinion as to the oljects really intended to be done in
attempting to organize this associaion. No doubts can arise as to its
fraudulent and illegal consolidation with the Racine and Mississippi
Railroad Company. No rights could Le acquired by an individual by
such fraudulent means. Does a corporation stand in any more favor-
able position—is not Loneaty and fair dealing essential to their welfaro?
Is there any question of public policy requiring such transactions to
be upheld, I think.not.

The consolidation was therefore intended to effect a useful purpose,
to confer a public benefit by concentrating capital. It could only be
accomplished by an honest compliance with the provisions of the act
by those who were really stocklolders.

If then, a corporation eould acquire no more rights by this fraudu-
lent contract than an individual, then the contolidation cannot be sus-
tained.
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Besides, these rights and franchises being gianted 23 a public bene-
fit in derogation of natural rights ought W b used to promots that
end, and not as a mere stool pigeon by which to entrap the unwary
and unsuspecting. Nor indeed, ou_»_rllly mere apparent rights :lcqux_red
in defiunce of law, of honesty and of tair dealiny to be sustained with-
out some absolute and coutroliing necessity,  But no such neceessity
exists, because the pullic are in noonc lh}ng <0 much benc(ilcq as in
the establishment of the principle that 'f‘:ur dealing 1s an essential re-
quisite of healthy corporate existence. H:qre are l.hervlure no strong
¢qnities requiring a departure from the plain and simple l%llﬂ gf right
and the organization of the Savanna Br:lnclf was too defective, its con-
solidation teo fraudulent, to enable the Racine and Mississipi Railroad
Company to acquire any right to bui.ld said road, to acquire the rig[ln(.
of way or to wake uny other Linding contract in relation to said
olject.

Ior these reasons then, I conclude that the pretended stock propo-
sed to be issued by said Company was illegal aud void, and it furnish-
ed no consideration for the making of said note.

There is also another reason for this conclusion, and that is, that a¢
the time of the consolidation, II. S. Durand was President of the Ra-
cine andMississippiRailroad Company as well as of the Savanna Braunch
Railroad Company, and no binding «ct could be done with a Presi-
dent pro 'tem, or with any pretendued or so called Vice-President,
which would bind the Racine and Mississippi Railroad Company for
the want of the head demignated by law. Mr. Durand was present and
acting as the President of the Savanna Branch Company, as well as
of the Racine Company. He could not bind both by the same act.

The stock therefore, being illegal and void, there was no considera-
tion for making said note and mortgage. This view is fully sustained
in the cases in

22, Eng. Law and Equity, page 43,
6, Ohio State Rep., page 119.

These notes and mortgaves, and indeed the whola contract was
made as we have shown with the conselidated company, and for the
purpose of building a cettain portion of the road which it had no right
to build.

If then, the consolidated company was a non-entity, and the notes
being given originally to that company and pavable by its order, it
could only be legally transferred by that company.

The Racine and Mississippi Railroad Company of Wisconsin never
had a Jegal right to these securities, and could not transfer or convey
to its purchaser such a title, for the reason that it was not the payes
and mortgage mentioned in said note and mortgage; and it could only
convey a title as against itself, and not the legal titlo; the authorities
are clear upon this point. In support of this doctrine I cite

Bayley on Bills, pages 111, 115,

Mead vs. Young, 4 Term Rep., page 28.

:rra\'cs vs. 'The American Excbange Bank, 17, N. Y. R, p- 2053.
Carrol Bank vs. Bank Albauny, 1, Hill, page 287.

Tallot vs. Bank Rochester, 1, Hill, pago 295.

Story on Bills, Sec. 457, and cases cited,
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If these securities passed by mere delivery, it would Le otherwise.

The questions we hava been considering so far, arise out of the at-
tempt to organize the Savanna Branch Railroad Compuny and its
illegal attempt to consolidate with the Racine and Mississippi Railroad
Company, and it seems to me eufiicient has been shown to set asida
these securities upon these giounds alone. And lere I mizht rest the
case, but feeling perfectly assured as 1 do, that the whole contract made
by this company is intrinsically viscious, and cannot for that reason
e sustained, T proceed tlierefore, to consider the next question to be
discussed, which 1s the rizht of tae company to make these agreements
to exchange its stock for notes and mortgages in conngction with the
accompanying agreement on the part of the company to pay the in-
terest out of a fund which dil not exist. And in connection also with
the fact, that the bond cf the company was created to be made tha
principal debt. The note and mortgaze as collateral, und the whole
1o be sold in market for what it would bring as an article of merchan-
dize, and I do most unhesitalingly contend, that the company had no
such power, and that as between the company and the mortgagor, this
traneaction was illegal and void on this account also.

The sectiuns of the statute which relate to the subsecription of stock
are the 1Ist, 5th, 11th and 14th Sec. Pampllet Law 1849 ’51, 2d
Session, page 18.

There is no pretence on the part of the defendants that there is any
statute authorizing the taking of these notes and mortgages for stock,
or that these salutary provisions of the statute have been complied
with.

Tho effect which thase provisions should have is very fully illustra-
ted and set forth in the caso ot Troy and Boston Railroad Company
va. Tibbetts 18, Barbour 267.

The true rule applicable to this case, as shown by this authority, is
that in disposing of stock, the statutary provisions must be complied
with, the statute having pointed out the mode of acquiring stock ne-
cessarily excludes all others.

This statute contemplates building a railroad by stock subscription
to be paid to the company in cash.  The first section points out the
mode and provides tkat ten per cent in cash shall be paid in good faith.
The eleventh section provides “ that the directors shall callin and de-
mand from the stockholders all sums of money by them subscribed at
such time and in such payments or instalments as the directors shall
deem proper.” What right then had the company either alone or in
conoection with others, to turn manufactures of obligations or securities
for sale, and to become the Lrokers thereof in the markets of the world,
and thus substitute this for a subscription to stock. What authority,
or what lawful necessity even, was there for such a transaction.

They were a corporation to build a railroad, not bankers or brokers:
but simply a railroad corporatior, and their mode of action pointed
out and clearly defined.

The object of its creation is the polar star to guide its pathway, cir-
cumscribed in the law of its being, its path was a straight and narrow
way, and it should travel in it.
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But it may e said the no!e.n|1d|ll‘1‘?":’-5'.*ll'e is only another mnode of
paying for stofck; llh:ilr llr. was a suostailial compliance with the cliye.

St arefore lawtul.

Le":l"l\:lilsd:\;l:“";miun is not however, _“-arr:mte(l by the f;xcLs.

A decision based upon it would "be & gruss perversion of Justice, for
the reason, the facts are oLl:erms(?. '

What were the objcts of this © l‘;u;:n Mortgnge scheme?” Tjq
Supreme Court of \\lsc'onsm say that ‘ ‘I"C"'e Was not enough casly
capital in the state to build her roads, or even to pay the per centage
usually paid in older communities.

‘The Racine company said, * the mortgages hx}ve been given from
an enlightened self interest to secure the coustruction of the rond. It
was better for the farmers and the company to give these morlgages
than cash subscriptions. Better for the farmers, because they could
use their cash moro profitably otherwise. Better for the company be-
cause thereby they get their cash meaus at once.” See John Rine-
walt's testimony, Scliedule (A.) between pages 40 and 41 Record,
and 1st page of Pamphlet.

A noble reason that for sanctioning this proceeding in a court of
justice.  First, thera was not a eash capital in the community which
the charter required nor even a tithe of it.

Second, the farmers by this arrangement could speculate upon the

eash required to be paid upon thair stock more advantageously other-
wise. :
But is this all; T think a close examination of the papers, contracts,
&e, with a slight knowledge of the facts, will reveal other objects, not
more in accordance with the charter than these, and not more in ac-
cordance with an honest purpose.

What wero these objects? It gave the company an opportunity to
repudiate the very thing they now eclaim, and upon which their right
of recovery is based. 1t was only loaning cradit to the company, for
five years the company were bound for the daebt and would eventually
pay it out of the earuings of thae road; and the company were bound
to pay the interest semi-annually,

Now I ask again what was the object of this arrangement? I
answer, Lo obtain means that could not be acquired under the charter.
A man could be induced to loan his credit to a great and powerful
corporation, and to stuke his home and the support cf bimself and
family, when he could ot be induced lo risk one quarter of this
amount by a direct subscription Which“he knew by 1ts terms would
have to be paid.

What I ask, was the object of this axreament to pay interest out of
tha funds not yet earned? Wys it im_znded to be performed? I say
nay. The object was to I6ll the victim to sleep; to bind him haud
and foot for the slaughter, A man with a laree amount of unculti-
vated and unproductive lands estimate( to be worth say, twenty thon-
sand dollars, but furnishipe an income barel sufficient to pay taxes, if
called upon to subscribg tio e, o0 id, or to pa
: 0 twenty thousand dollars to be paid, or to pay
Interest at ten per cent o that amount under a contract which he
f'ull.y underst_ood, would refusq lo‘su%sgribe at once. But when at-
tacked by this systematic aod well arranged system of notes and mort-
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gages; the product of corporate villany, plied by skilful hands, and
armed with this magic agreement to pay interest out of funds which
never had, nor colud have an, existence, (save in the broken promises
of asoulless corporation,) the man is bewildered, lost in the mazes of
corporate lying, and he surrenders at diseretion.  His note and mort-
gage are given, and his Property is sunk in this vast charnel-house of
corruption.  These I affirm wers some of tho objects intended by this
“Farm Mortgage Scheme,” ang appearing upon the face of this trans-
action, and what I have put Liere bypothetically both as to manner
and amount will yet appear in this court as a reality.

We may be told that although this transaction was a gross
fraud, and as Letween the company and the parties ought to e set
aside. Yet that thé mysterious personage called a “bona fide” hol-
der may in some way be affected and his rights must be looked after.
We will look into that question presently.  Thus far we have shown
that the object of this trausaction was to obtain funds which did not
exist, and which could not be procured under the provisions of the
charter. Let us examine this question a little further, and see what
was the character of these securities, what they wera created for, and
how they were to be used. My, Seymour says, (page 21, 22, 23 of
Record,) that when he accepted the agency he was informed this paper
was created for sale in market for what it would bring; that it would
sell at par by being attached to the bond of the company, and that
the bond of the company was to bo the principal, and the nete and
mortgage collateral. Mr. Rinewalt states the same thing, and that
these securities wera to be coupled togother and sold as merchandise in
the market in the manner above describod and not otherwise, and that
they were thus sold. He further states that the pamphlet (C.) was
published by the company, and furnished by them to agents
to explain the character of these securities to purchasers.  This pamph-
let states; tho company have for salo $500,000 Farm Mortgage bonds
guaranteed by the company. These mortgages are for various
amounts, from §500 to §5,000 each, they run for five years from Ma
10, 1856, upon interest at ten per cent per annum payable by the
bond of the company semi-annually at their office .in New York City.

They constitute a three fold security.

Tirst, the note of the mortgagor.” Second, the mortgage, and Third,
the bond of the company which is the principal debt and the note
and mortgage are merely collateral.

This evidence shows clearly the character of this transaction and
that these securities were to be thus coupled topether and sold in the
market as a chose in action or any other article of merchandise for
what they would bring, and that they were so sold and that too, for
every conceivable thing which the company or its directors might
desire, is abundantly shown by the evidence; or at least the purchase
of farms is shown in this case. I apprehend this is not strictly speaking
constructing a railroad.  Yet it wasa legitimate use of the funds if the
object for which thesa securities were taken js legal.

If the directors had tha right to dispose of their stock for notes and
mortzages to be sold with the bond of the company ; and then to turn
broker for the sale of these wares in the market of the world, then any
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conceivable trade, exchange or speculation which an individual could
make, they could make, and the whole field of barter is open before
them. It has been well said by a former judge of t.he Supreme Court of
Wisconsin, * if the company ean take mortgages in payment for stock
jt must also have the power to (hspose' of them, and 1t 1s not restrict-
ed to a cash sale either, when it does dispese of. them, it may therefore
exchange them for other securities, or fovany article of personal property
or forsuch parcels of real estate as it may desire. Ifit may in the first in-
stance exchange for mortgages, it may purch{xsa them with the money
paid on stock subseription. The money recewc(‘l for‘ stock cannot be
more sacred, than, or less subject Lo (_lxsl)osnl at its will than the stock
itself, every conceivable trade which it could x}lalce must l_)e traced bael
to the stock. It is the primary fund or fountain from which springs all
its exchanges. If it have the pewer to dlsp'ose of stock for mortgages,
the power to take exists, and it is not restricted !)y the charter to the
taking of them directly, and only when stock is directly exchanged
therefore. Could any corperation, or set of men, desire a more exten-
sive fleld for traffie, speculation, or exciting risks.” Did the legislature
in passing this charter intend to confer these varied and important bu-
siness powers? ; _

The answer must be in the negative, their exercise was a violation of
the charter, u violation of law.

The exercise of these powers on the part of the company was not na-
cessary for the purposes of earrying en the business of the company,
nor was it within the scope of any business they could legitimately
pursue.

In the case of a banking company 3d. Selden N. Y. Rep. page
328, 342; it was decided it had no power to purehase State stocks to sel)
at a profit, or as a security for a loan; or taken in payment of a loan
or debt—the court in that case say.

The arrangement was a purehase of stock by the bank upon their
notes or certificates payable at a fature day, the stock te be sold by the
State of Ohio on account and at the risk of the company, the proceeds
to be applied to the payment of other certificates of the same charae-
ter held by the vender as creditor of the bank. In the most favorable
view for complainants, the transaction can only be sustained upon

the broad ground that this assignee and all other banking incorpora-

tions, have the right as incident to their business, to trade in stock

and all other peraonal property for cash or, upon credit, unless special-

ly forbidden by their charters, and that their contracts whether in
form of post notes or otherwise are binding upon the association and
its creditors.

In considering this Proposition, it may be concedad, that this associ-
ation cpuk} purchase stocks to deposit with the comptroller as security
for their circulating Dotes—they might invest their surplus funds ir
them or loaq money upon them by way of discount.

. But all this is very different from an unlimited authority to traffic
in stocks for any purpose which the directors might deem advanta-
geous to the corporation, This association at the time of.this transae-
tion, was not seeking to invest their surplus eapital for they had none,
But were purchasing as a meuns of raising money to suply a present
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=xigency. They did not discount the bonds of Ohio as intimated, for
this in banking is enly a mode of loaning money. They purcbqsed
them as the whole arrangement shows as indirect means of borrowing.

Nor did they obtain the bonds as a basis ot an exchange account un-
der the power to buy and sell bills of exchange. In a word they pur-
chased these bonds as they might have purchased a cargo of cotton to
be sent to market, to be sold at the risk of the vendor for the highest
price that could be obtained. No authority to trafficin either commo-
dity is expressly given by the law, held, that this bank had no authori-
ty to traflic in stocks as an article of merchandize, or purclm.m them
as a means of obfaining money to discharge existing liabilities; and
that the assignment of the bonds and mortgages which had be'en de-
posited as collateral security for the payment of the bank certificates
of deposit must stand or fall with the principal agreement. ;

A large number of cases to the same point are cited in the brief
but T will not trouble the court with any fustherqrotations. It seems to
mo that the violation of the charter on this point is too palpable to ad-
mit of doubt or argument cither. There is another objection against
the legality of these securities equally fatal, it is this, the notes ani
morlgages were taken as full payment for stock. Suppose the land
not worth a tenth part of the stock sold, and the purchaser not wortl
a dollar, one man would thus acquire stock for a tenth of that paid by
others, which is not Jawful Redfield page 99 says; it is well settled
that a railway or other joint-stock company «cannot receive subscrip-
tions to their stock in less sums or in othiar commodites than that which
isdemanded of other subseribers, So too, where the agents of tiie com-
pany agreed to receive subscriptions at a discount below the par value of
the shares, it will be regarded as a frand upon the other share holders
and not binding upon the company.

Again, the directors of this company have received these notes and
mortgages in payment for stock under an agreement to issue the cou-
pon bond of the company to pay the interest semi-annualy at iten per
cent per aunum for the period of five years. There was three millions
of dollars worth of these securities received, and it will not require a ve-
1y close estimate to show that no campany which started on this basis
<could stand longer than four or five years. Accordingly it will be
found that none of these companies have lasted five years. The fol-
lowing extract from the Report of 1858, though not half of the truth
well portrays the practical working of this scheme. It says “ we have
retailed our securities in eleven different States, besides in several parts
of Europe, which has required heavy disbursements in the way of sal-
aries, commissions, and traveiling expeuses, ‘besides terrible discounts
to obtain money. A fearful interest account has been constantly ac-
<cumulating upon us to be provided for in good part by the same ope-
walion, out of our capital stock.” = :

In every aspect therefore in which this case can be viewed thers is
not only a lack of the grant of power to do the act, but the power ex-
ercised is intrinsically viscious and entirely, subversive of the objects
and aims set forth and provided for Ly the charter,

Will the law imply a power not expressy granted, which will de-
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fraud and ruin not only both parties, but which in fact directly ab.
stracts and squanders the entire sum of money paid in by the stock-
holders to the directors for a particular and other purpose.

If it will, the law is a humbug and a trial in court of justice a farce.

Nay more it is solemn mockery. ;

But the law is not so iniquitous, 1t will not require the farmers to
perform their part of the agreement, and not requite of the company
tha performance of theirs, and the company cannot as we have seen
perform theirs, it was not within the scope of thfnr authority to make it.

I therfore claim that there was no censideration for the making of
this class of notes and mortgages upon this ground alone, then as be-
tween the original parties these securties should be set aside.

1 have now done with this portion of the case,/the question discussed
is an important one, as it applies to all corporations if this power to
deal in motgages can be sustained, there is an end to all rules of construc-
tion as applied to charters; but I pass this to consider the question of
fraud. The then present condition and future prospects of the com-
pany were alike the subject of gross misrepresentalion, fraudj deceit and
lying in all of its worst forms, It was alleged it had paid for all as it
went along in cash. Other companies. had-issued fictitious stock but
this had issued none but for full value. A floating debt was the
blighting curse of corporations generally, but this had none and could

- have none as it had all beendone on thoe cash principle. Yet this same

corpany was then about mortgaging the road for ten thousand dollars
per mile and was lareely indebted otherwise.

Who will say these representations were not material and were
not false ?

-Who is bold enough to claim that theso farmers would have mort-
gaged their homes for all they were worth, Lad they known or had any
Teason to suepect these statements were not true?

The bankers, the brokers and the money shavers generally were the
willing instruments used to accomplish this infernal work. ;

But when the day of payment has arrived these business men have
no mortgages to pay, they are all “innocent purchasers” all the ave-
nues of trade are filled with their clamour, the public press teems with
homilies upon the terrible © sin of repudiation” and they come to the
very halls of justice and would fain be heard if they weore permitted
for the benefit of the cause whether interested or not; the farmers had
ought perhaps o render a full propitiation for their sin of getting chea-
ted by being robbed for the benefit of these “ innocent holders”

By way of compromise let it first be determined whether the origi-
nal transaction was legal or not, when that is done it will be time
enou_gh to Jook after coneequences then. If the original transaction
was illegal for any or all of the reasons assigned these homeless wander-
ers and othes like them aro entitled to all the benefits arising there-
frotn: In 6 Gill & Joh. 54, it was decided that when a martgage is
obt.mned by l.nisrepresentnlioI) of the mortgagee, it is immaterial a8
10 its legal effect upon the instrument whether the mortgagee at the
time he made the misrepresentation knew it to be false or not. Ifhe
made a statement of facts knowing it to Lefulse it weuld be an actual



fraud if Le did not Wnow it to Le fulse and it operated to decievs the
other party it would be a legal fraud—it would aveid the mortgage.

~ In 17 Texas Rep. page 560 is a still stronger ease in point. the fol-
is a synopsis of the case. The individual members of an jncorporated
compuny are deemed strangers to the artificial body created by the act
ofmcorppration, and may muintain their right of action of whatever na-
ture against the company in the same mauner as those who are not
members.

2. The reprezentations, declarations and admiesions of the agent of
a corporation stand upon the same footing with those of the ageut ot au
individual.

3. As natural persons aro liable for wrongful acts snd neglects of
their servants and agentsdone in the course and within scope of their
employment 80 are corporations upon the same ground, in the same man-
ner and to the same extent,

4. Nothing is better settled than that the fraud of an nutborizgd
agent will invalidate a contract entered into by himon bebalf of his prin-
cipal although’ the agent in perpetrating the fraud acted without the
knowledge of his principal. !

5. Even though the agent has transcended his authority in making
the contract, yet if the principal ratify it and make the contract his own
by availing himself of the benefits of it he is liable in like inanuer as
if he bad personally made the contract, he cannot ratify the contract and
avoid the responsibility of the representations which formed its basis,
but he must ratify the contract in toto. .

These authorities reccommend themselves to our favorable notiee jby
tbat. strong sense of equity and justice which they prasent as contradistin
guished from mere technicalities which too frequently excludes real jus-
tice in the case of corporations.

I will now bestow some attention to the question respecting boua
fide purchasers without notice, Unless I am grossly mistaken however,
in the facts of this case Taylor was a purchaser with notice beyond ca-
vil. Although T am fully persunded that in fact the question of actual
notice is not more clearly proved in this casa than it will be in all the
others, yet as it ig the fortress behind, and by means of which is at-
tempted to be and will be carried out, if at all, the greatest fraud ever
perpetrated upon the farmers and industrial classes in this country.

This question demands more attention than I can bestow at this time.

I will therefore confine myself to the facts here proved. First, the
execution of the note and mortgage was procured under a representa-
tion that the mortgage was only a common mortgage—that it could
only be foreclosed by scire facias when due, and the party would have
a year to redeem; Seo testimony of P. Seymour, p. 12, abstract 41, 42,
Record. Whereas it is a trust deed got up to suit eharpers who deal
in securitiee—the property may be sold without even the publication
of 2 notice. This was a fraud in procuring the execution of the instru-
ment and not in matters outside the instrument, if this statute has any
force it affects parties with notice; this is not all, Taylor had full notico
of all the equities of theso parties—Las taken this note and mortgage
in payment for Lis farm, but is still in possession nnd cao protect Lim-
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v
self if the security is set aside. Mr. Holt too, being a director can fully
indemnify bLimself. Admitting however that these parties had no no-
tice, I cannot see how itcan be claimed, they are en.utled to hold thesa
securities discharged of the equities of these complainants, for they are
were assignees by a separate instrument in writing.

Indeed all these securities were assigned in this manner. The note
is payable to the order of the company and only assigned by the hond
of the company without endorsement, the holders are therfore mero
equitable owners of these securities and subject thereby to all the equi-
ties between the original parties arising out of the original transaction.

Where there is an assignment without endorsement the holder ac-
quires thereby the same right only as he would ucquire upon the as-
signment of & note not negotiable.

Bayley on Bills, 101,102, 2nd Ed. Chap. 5, Sec. 1st, p, 120, 15 Ed.

Story on Bills, Sec. 199, 201.

Story on Prom, Notes 135, Sec. 120.

Chitty on Bills, Chapter 6, p. 259, 12 Editiou, 1854.

Gibson vs. Mint, 1 H. Blackstone, 605.

Clark vs, Bignourney, 17 Conn. 561.

2 Bibb., p. 83; 2nd Brock., p. 20, 15 Il 364.

Ryan vs. May, 14 I, 49.

6 Bacon, Ab. 792,

No scheme of villany ever invented. in any age or country was bet-
ter calculated to effect this purpose than this one.

Even the * Mississippi Bubble act of John Law,” though a delusion
and a swindle; lacked the cold-blooded and deliberate malignity of
this “ Farm Mortgaga Scheme.” )

In this respect it finds no parallel any where; fortunately however,
for theso complainants and thoso situated like them, for once in the
history of “ corporate swindles,” the holders of these notes and mort-
gnages are check-mated Ly the terms contained in the bond. If they
will have their “pound of flesh,” it must bs without a drop of bload,
for is it not thus written in the bond that the note and mortgage ara
assigned by that bond and mnot otherwisa.

I need not quote authorities again to show that’ these holders are
mssignees by a separate instrument in writing, and not assignees by in-
dorsement.

They are not legal holders, and therefore are subject to all the equi-
ties arising out of the original transaction.

It is well that it is s0; the rules of Jaw in relation to negotiable pa-
per, although they would otherwise apply, were made for the benefis
of trade; but they are nevertheless arbitrary, and should be carefully
and cautiously applied.

For these reasons it is that a slender thread of evidence clearly pro-
ved, which casts suspicion on tha bona fides ot title or the considera-
tion, subjects the holder to the inconvenience of removing these sus-

- picions by competent proof, or else the admission of the equities and

defences existing and arising out of the original transaction,
If there Liad been, therefore, a legal assignment of this paper with-
out actual notice of the friud and want of consideration proved out-
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side of the instrument, as in 11,;s case, it would well Le worlh our seri-
ous attention to enquire how much information would be required
outside of the equities and rights appearing on the fuce of these papers,
to make a party a purchaser wigly notice.

Can this commareial paper carry all this load upon its back, and
the holder not responsibl for, nor bound to look into the charscter of
this load.

Ifit is Jaw it is a gross perversion of Justice, as well as of reason
and of common sense. ;

In the case of Overton ys, Tyler, 3 Barr., it i3 decided that a nego-
tinble note is a courier without luggage. It bas aiso been decided
that any note or memorandum written upon the back or attached to a
note by proper authority, varying or adding to its terms or conditions
is a notice which the purchaser cannot disregard.

Clear and emphatic is the notice of a contract, of equities and of
rights appearing upon the face of these papers.  No such case is found
in the books, To say that the assignment of the note carries the
mortgage with it, is no answer Lo this objection.

The question is, whether commercial paper attached to and made
part of the securities, contracts and agreements, showing upon their
face that the securities are only to be assigned in a special manner,
can be taken, discharged of the knowledge thereby proclaimed. In
other words, whether a pirchaser of such securities can be permitted
to say I am a bona fide purchaser for value, and can see nothing but
the note.

If such is the view of the facts here disclosed it must be by glasses
through which honest men could not see.

The distinction between that and robbery by violence are so nice
they cannot bo apprehended by common minds.

But the law is not so iniquitous, and those who make it 80, stick to
the bark. |

A decision which ignores the facts appaaring upon the face of these
securities is not a decision of the case, but a small part of it.

By what rule of law is a court compelled to shorten its arm of Jus-
tice s0 that it cannot reach the frauds which coma welling up from the
bottom of this transaction.

I know of no such rule. Commercial paper has been put afloat,
but so inseparately connected with a bond and mortgage as to give
notice of the character of the paper. 7

No business man could purchase it without knowing the character
of the paper, what it had been given for and all about it

The rules of law applicable to the transfer of negotiable paper stand-
ing by itself, does not reach this case.

To make it do so, would require the application of a principle more
elastic than gutta percha, and when applied it would answer no good
purpose. ’

But on the other hand cut this case down to the iron bed of mers
commercial piper, and the door is effectually opened for sanctioning
any contract which a corporation may make, howevor fraudulent it may
be, if it is attached to commercial paper, I know not how this matter
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may appoar to the court bint it seems f(;’l'“e l}ml the note and morlgage

tnken together tell their own tale, and 118 Wio \\'ould.dxsregnrd it must
| do so at his peril, they cannot be seP“mted any morein law than in.fact

l a decision upon any other theory than that of giving all these facts full

| weight would be monstrous. To m:.sume'thut these plu:ch:\sers did not

[ know what they were purchasing 18 2 libel upon their character for
shrewdness which is not to be tolerated for one moment.

They knew what they were pul'flhﬂsmg aud they 9oupted the cost
before they made the purchase. To suppose otherwise is a mere fic-
tion—opposed by all the facts of the cnse—flll that is published in this
pamphlet of the company or declarell by its ﬂger_\tS—nnd by all the
knowledge and experience wo have of the transactions of monied men.

1 cannot therefore bring my mind to believe for ove moment that
a wrong so patent as this, can by any possibility be enforced in a court
of law.

Whatever mag be the situation of these purchasers, they wera not
in this whirlpool of railrond excitement—were better acquainted with
business, better capable of judging of the character of this enterprise
than were the farmers. :

1 know too, full well, that T could not have been an innocent purcha-
ser of this paper, the best claim I could set up in truth would have
heen that although the farmers were cheated to the full amount of the
claim, I had the mortgages and could collect them out of their farms.

Such I am charitable enough to believe is the true condition of these
purchasers generully. If they havebeen so unfortunate asnotto be able
for once, to fleece the farmers, I do not know that it ought to be so
much deplored. Better so, than to rob a whole community of their

_ means of support, when their only crime has been that of supposing
that railroad officers and agents wers to be trusted like other men. |

But I need not pursue this investigation farther. I haye shown '
{his transaction was illegal and fraudulent in its inception, that gross 0
fraud marked its subsequent pathway, and that in every avenue through
which we have been enabled to traca it, the same misfortune attends it.

And although these people have been severely harrassed by it; L
hope and trust they may be relieved. That this fwidow, and these
orphans, and all others situated like them may yet be saved from this
blighting curse, the # Farm Mortgage.” :

That the time will come and that speedily, when they one and all
?hn“ know tlu}t in law as well as in morals, the maxim ¢ that Lonesty
is the best policy.” is no visionary theory but a sober reality.

T.YMAN E. DeWOLF,
Solicitor for plaintifis. 4
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IN.THE SUPREME COURT OF ILLINOIS.

APRIL TERM OF'THE THIRD GRAND-DIVISION, 1851.

—0: 30—

BLIZADETI SXMITIH, ET AL.,  FLAINTIYTIS IN EREROR.-

VS.

FACINE AND MISSISSIPPI RAILROAD COMPAXNY, ET AL., DEFENDANTS IN ERROR .

APPEAL FROM JO DAVIESS..

ARGUMENT FOR, COMPLAINANTS.
CASE STATED:

T insist that the note and mortgage given by Joseph H. Smith de-
censed were void for severl reasons—their validity and obligation will’
depend upon the legally of each one of the acts of organization
and consolidation—and dso upen the fairness of the agents in obtain-
ing the note and mortgage. I shall therefore present these acts in their
order and urge the coniderations which rendér their acts'null and
void. :

, i

The Savanna Branch Railroad Company never becdme a corporation
by, or under the laws of Lhis State, because it never made articles of as-
sociation, subscribed one thousand dollars per mile, paid ten per cent'
therson, located its line, and the termini, and made and filed proper cer-
tificates and afiidavits in the offico of the Secretary of State.

Tt is essential under the general railioad’act under which this branch
railroad company claimed to have bean organized, that the lines hould
be first designated so as to ascertain how many miles 1t would be and*
bow many thousand dollars must be subseribed to its stack—and how
much must be paid: in cash. When this‘is daone and one thousand’
dollars per mile bona fido subscribed and ten per cent paid in, then the
subscribers may meet and elect divectors for the company. This must
all be done preliminary to the drawing up and subscribing articles of
association—and the filing of the articles in the office of the Secretary
of State. But the filing, there is made to depend expressly upon the pay-
ment of ten per cent having been made.

Cooke Sta. p. 937—8 Sec. 1-—2 . When all this is done and not’
until then does the company become incorporated. P. 938—See. 4.

Books for subscription of stock may be opened by the Commissioners
named in the act of incorporation (to wit: tha articles of association’

‘here) “after the compauy shall be incorporated,, and which (page 638 sec.
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5.) shall be kopt open until the whole capital stock is subscribed and in
case too much is subseribed, the commissioners shall distribute the same
among the subscribers—now when all this is done—then the commis-
sioners shall give aotice of a time and place for election of directors.

And no (page 938, Sec. 6) person shall voteon any stock not owned
for thirty days before the election—nor shall any person “be a director
unless he shall be a stockholder, owning stock absolutely and in his own
right and qualified to vote for directors, at the election at which he
shall be chosen.”

Such are the essential and fundamental provisions of the charter un-
der which this Savaona Branch road, elaimed to have become oroanized.

What are the facts as to an organization? It is shown by Mr. Sar-
gent President (abstr. p. 8.9. 10. Ree. 16—19) and articles of associa-
tion that the road was 30 or 40 miles long, capital stock from $300 to
$600,000; that there were 93 subscribers to the articles; that stock to
the amount of 27,300 only (less than 1,000 per mile) was taken,
that only $365, =~ was paid in, and balance of ten per cent was secured
by notes—and that no copy of the articles of asociation with an aftida-
vit of payment of the ten per cent was ever filed in the Secretary’s
office—and that the ten per cent was not paid, .

By the 7th sec. of the articles of association (abs. p. 9 Ree. p. 17, 18.)
Elias Woodruff, Cytus Kelloge, John L. Histetter, J. A. Melendy,
R. W. Brush were made commissiers to taks subscriptions of stock.

They say (abs. p. 12 Rec. p. 24.—5) that emmissioners never met
and never took any action in any shape or forn—and never authorised
any one to do so. Dupnis the Treasurer says(sama p. ab. and sec.) all
that was ever paid in to him as treasurer was 8418, and it appears by
Sargent's testimeny that be took what stock wis procured and loaned
the subscribers to.it, the money iliey paid—namely one per cent and
reloaned the same money again and again. with few exceptions of actu-
al pauyments, making one sum pay each man’ssubscription.

Can the company become organized under these facts? I think the:

authorities most clearly against it.

In tha Pres. d&ee. Hib. Turpike co. vs, Henderson 8 Sere. & R. 219, 22,
23, 8, 6, 7, the act of incorporation required 85 per share Lo be paid
before’ subscription to the commissioners for organization, defendant
subscribed for stock, did nat pay $5. pershare on his subscription, there
Was no question raised as to the sufficiency of othersubscriptions to organ-
iza the company, but the question was upon thevalidity of this subserip-
tion, for which Lhis action was brought after its organization. The act
provided that any person subscribing “shall previously pay to the attend-
ing commissioners the sum of five dollars for ench & every share to be
subscribed.” The court held that the subscription was null and void,
and the commissioners had no power to dispense with the pre-requisites
of the act which-was one for the public good and not for the private
advanti\qe of the company alone. K

J. Gnl_)s_on said, “If the legislature think proper to establish particu-
lar conditions or qualifications as to membership the commissioners and
the company are bound to observe them. Tho legitlature had a right

to sny the patent should be withheld, till all or any portion of the stock
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should be paid in; and if a fraud on the public, in granting the certifi-
cate can be cured by the very company, thus illegally brought into ex-
istence, the law may be openly evaded and a charter obtained against

« the declared will of the legislature. x
The existence of a corporation, ‘not constituted according to all the
{ provisions of the act of incorporation, is a fraud on the public; and I
5 do pot see how a'powar to dispense with any particular provision can
i be supposed to be lodged with the body itself, tlius illegally formed”
Mr. J. Duncan in the same case suid—* before theeorporation could
take one step (ie to enforee this action, under the plea of non assump-
‘ sit) it bebooved it to prove a corporate capacity.” The patent then
{ creating it, was received as evidence of it—Llut here there is not a word

of proof.
Here it is essential to file tha articles of association in the Secretay’s
) office and the words of negation, raising a precedent condition are in
{ the second section—* such articles of association shall not be filed in
the office of the Secretary of State until ten per cent on the amount
of the stock subscribed thereto shall have been actually and in good
| faith paid, in cash, to the directors named in such articles, nor until
| there is endorsed thereon, or annexed thereto, an affidavit, made by at
least three of the directors named in such articles—that the amount
75 Y of stock required by the fistsection (ie $1,000 per mile) “has actually
been paid in.”

These are essential precedent conditions. Iow then can this court
allow and sanction such a fraud upon tho public as the assumption of
corporate existence, and corporate functions without either a subserip-
tion or a payment of the requisite sum ¢

et It was held in Wilmington and Manchester R. R. co, vs Wright
5, Jones N, C. L. R. 804, that a corporation authorized to be constitu-
ted under an act of Assembly cannot take a bond payable to it until
the pre-requisites have beencomplied sith to give it corporate existence,

The court say, and truiy there must ba a grantor, a grantee and a
thing granted—there must be an obligor, obliges and a thiug to bLe
done. The obligee was not in esse at the date of the bond. The le-
gislature gave it an inchoate existence, but it did not become a corpo-
rate bady, capable of acting for itself and in its own name until certain
pre-requisites had been complied with. Here the objection: that the
corporation did not exist was allowed on a suit by such supposed cor-
poration; upon an obligation given for stock subscribed.

So again in Frasier vs Mississippi Tenn. R. R.co. 32 Miss. Rep. 368
the charter provided “that upon every subscription for stock, there, shall
be paid at the time of subscribing to the person, &e. (authorized d&e.)
the sum of fifty cents on each share subscribed.” . The court beld that
the payment was a condition precedent to becoming a stockholder.
& Smeed & Marsh R. 58, 137, do 638. So the court say in Head et

. al vs. Prov. Ins. co. 2 Cranch R, 127—thkat an act not performed ac-
cording to tho requisites of the law, cannot be considered as the act of

the company, this is cited and approved in Bank Augusta vs Earle 13

i Pet. R. 587—as also Dartmouth College v Woodworth 4 Wheaton R.
636—¢& Bank of U. S. v Dandiidge 12 Whea, R 6{—thae purport of
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<1l which eases is that corporations can do ‘nothing but what they =ra
-authorized to do by their charters—and in the mode prescribed An-
gell.& Ames on Corp. 1125 13. _

In Napier v. Poe et.al. 12 Ga. TR. 185—6—the court say ¢ The

y of the act is truly stated by the counsel, Itis to guard the pub-
lic against dishonest bankiug, and a spurious currency,this s evinced
in almost every section of the charter, and particularly in requireing ten
per cent.to be paid in specie-or specie funds, before the bank can Lo
organized I do not hesitate to say that these are conditions of the legis-
lative grant, which if not fulfilled, the franchises of the chartercan nev-
er be enjoyed. Wo are all clear that if the ten per cent is notin fact
paid-in gold orsilver, or the bills of the badks of Georgia paying spe-
cie before organization, the organization is a nullity, and no powers of
any kind can be exercised by it under this charter—that if the direc-
tors being legally elected should issue bills, without ‘$125,000 being
in‘fact paid-in, and without $50,000 being in actual gold and silver,
such issuo will avoid the charter: and so far as this court is-concerned
if its'powers are ever invoked for the purpose, we shall hold this corpo-
ration and all others-to]a strict and actual compliance with the provisions
of their charters.”

This was the doctrine of the case of Jenkins v Union Turnpike co 1.
Caines Cases '94.

The case of Crecker et al. vs Crane 21 Wend. 211—220 is strongly
in point in‘two aspects, both as'to the vesting of the corporate powaers,
and the right to object to the corporate existence on a suitupon a sub-
scription for stock. In organizing a railroad, commissioners were ap-
pointed by the act to receive subscriptions, and two dollars per shareat
the time of sabseribing. The Commiissioners received a check from
‘one of the subscribers instead of money—and suit was brought to re-
cover upon that check. They were -ulso required, in case too much
stock ‘was subscribed, to apportion it amaongst the subseribers.

The Court held that the act of apportioning the stock was a judicial
-ﬂCi_—tbat'a}l the commissioners must be present to consult, while 8 ma-
jority may make the apportionment—and until such apportionment ‘s

” m:\d‘e no incorporation could take place.

The court furtherheld “that the clieck in question was void, as con-
trary to the policy of thestatute. Nor can there be any doubt, T im-
‘agine that the contemplated corporation, if I am right as to the facts
fﬂ.‘]_edof going into existenco for want of the proper paymentsasa con-
d_ltlor_l precedent. Such is the doctrine laid down by chancellor Lan-
sing in Jenks v Union Turnpike co. 1 Qaines cs. 94—>5 and recognized
by this court in Goshen Tpke. co. Hustin 9 John. R. 98 and See High-
land T. co. v McKn 11 Johs. R. 98 and Dutchess Cotton Manufactory
vs Davis 14 John. R.238. Thess casee go further—each subscriber
must pay as a_condition to his own linbifil)' attaching payment was
a requisite which the commissioners could not waive. “Stan. vs. Scott,
8 Conn. R. 483.

. The existence of the corporation is put in issue by the general
issue in actions at law. Bill, vs, Farnth, G. W. T. Co., 14, John R.
416, and here the averments are express that it bas no legal existence

-polic
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~ L shall updurt:\lm to sliow that the act approving the termini of the
company ‘did not remedy this defect in the organization.
1I.

The act and articles of consolidation between the Savanna Branch
R. R and the Racine and Mississippi Railroad were procured by fraud
and collusion.  The majority of the ‘bona fide stockbolders (if thers
were any stockholders at all) of the said Savanna Braoch were oppo-
sed to and voted against the consolidation; but were out voted and
overcome by spurions and fraudulent stock, gotten up, subseribed and
used for this purpose alone, and tben cancelled: and the oflicers who
‘were elected for this purpese, and ‘who entered into said articles were
elected by frandulent votes upon this spuricus stock. y

The proof is plain, direct and positive by Messrs I'mmert & Tomp-
kins, (abst. pages 13 and 14, Record, pages 28, 9,) that a spurious
subseription of §75,000 to $100,000 was gotten up expressly to carry
the question of consolidation. Emmert voted on $3,000 of it at the elec-
tion. *Durand held no other stock, was elected director. by it, and was
ineligible as such. The court will see that it controlled that election.
Tor the original stock of the Savarna Branch was only $27,300, (abst.
10, Record 19,) asshown in schedule B. So it is most apparent that
this fraudulent stotk entirely controlled the question of consolidation
and to recognize tlis consolidation as the fruit of that fraudulent com-
bination, would be to ratify and sanction the fraud.

And Dere T will consider the several amendatory and supplemental
acts. - By act. Feb, 12, 1852, (Session’acts 1851, -puge 103,) the ter-
mini of the Savanna road are approved, and the company authorized
to build the road, and to condemn the Jund for a right of-way. The
whole scope and desige: of this act, as is apparent, was to approve the
termini, as made pecessary under the general  law under which the
company claimed to have become organized.

Then followed another act (Session acts, 1855, page 288) extending
the time three years for expending ten per cent. This like the other,
was evidently not to incorporate, or overpower the company, but mera
incidéntally recognizing its existence.

But I may waive the- first - objection altogether, and admit the cor-
porate existence, without impairing the objection on the score of a
want of bona fide stockbolders; because they subscribed in bad faith,
intending to use the stock for a single fraudulent purpose, and then
cancel it, and this was so done.

The attempt that was aftersvards made to cure this fraud by a spe-
cial amendatory act did not mend or remedy the difliculty.

That act confirms all the acts of consolidation between the Savanna
Branch Railroad company, and the Raciue and ‘Mississippi Railroad
company. * Provided the same has been with the consent of the stock-
holders.”

Session acts 1857, pages 648, 9. No such consent was ever given
by the stockholders, buton the contrary, it is shown in the Record
that a majority of them were opposed to consolidation; and that the
fraudulent stock to 75 or $100,000 was created expressly for and did
out vote and control them with it.
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The general _ railioad lact, authorizing consolidations, requires the
proceedings for that purpose to be regulated by the bye-laws; provi-
ding, nevertheless, that the majority of stockholders shall at'a regular
meeling, or in wiiting, shall approve of the cunsolidation. Cool Stat.
952, Sec. 7.

Taking, the original parties and subseribers to the articles and stock
of the Savauna Branch-road as steckholders entitled to give or with-
hold consent; the ereation of a fraudulent stock, and by it to effect a
consalidation cannot be sustained, and sll acts of such pretended com-
pany may be set aside.

This is eminently right and just. It is essential to the protection of
this kind of property, and the consent of the majority of bona fide
holders of stock Lecomes a pre-requisite to any re-organization, by
which the relative rights, powers and interests of the stockholders in
the respective companies shall Le chavged or modified. The consoli-
dated company becomes a new cowpany with new and extended pow-
ers, and with.new stockholders to wit: those of ench of the eejarate

- companies composing it. The same strictness therefore, in complying
with the pre fequisites of the fundamental acts or charter wiil apply,
as in the formation of each separate company.

Wo aro not without authority on this point, and by it, it will ap»
pear that the charter contains no power of making contratts for con-
solidation, such contracts are void.

Thus in Pierce vs. the Madison and Indianapolis Railrcad company
at al 21 How. U. S. R. 441, a contract to consdlidate two Railroad
linee, and to purchase and run a steamer in connection with them, was
held to be void—and potes given for a steamer for that purpose could
not be recovered.

So it was beld in Bone vs. Junction Railroad Co. 10 Ind. R. 93.

But this last case meets the present case in another aspect. For
it is held that such a consolidation with the assent of the two compa-
pies and of the lagislature will still not make it valid without the con-
sent of Lthe stockholders,”

The case of McGregor ve. the official Manager of the Deal and Do-
ver &c. railway co,, 16 Law and Eq. 3 Rep. 180, it was hLeld upon an
illegal contract, yoid for want of a power to make it, that the parties
to it were presumed to- have a full knowledge of the powers:confered
by the charters upon the companies for the acts were public acts.

And the court held in the East Anglisn Railway Co. vs. the Eas-
tera Caunties Railway Co. 73 Eng. C. L. R. 775, that such a contract
would bo void, although assented to by all the stock holders of both
companies.

So consent, may meither invest a company with corporate powers,
nor make a contract, valid, which are void for want of power to make
them.

Authorities might be multiplied to any extent to show that contracts
not authorized by the charter are void, and incapablo of being enfor-
ced at law or equity; and the principle of estoppel caunot be invoked
for the purpose of enforcing them.
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Thq third point I make is that the note and morlgage in this case
are void, because the Railroad procured their execution by fraudulent
representations and in circumvention.

I will look first to the proofs, which show the misrepresentation in
making the bargain and holding out the inducamients to take stock,
and to execute the note and wortgage; and then the misrepresentation
as to the kind and character that was drawn up to bLe executed, and
its effects.’ 2 :

Preparatory to the commission of this great scheme of fraud upon
the farmers of Winnebayo, Stephenson, Carroll and Jo Daviess Coun-
ties, the Racine ande Mississippi Railroad of Wisconsin, got up and
printed a pamphlet; putting forth a statement of the character of the
line of road, and of the farm mortgages held by it, the character of the
mortgages being suchas by the laws of Illingis are foreclosed with a
right of one year’s redemption, at 10 per cent. That a bond of the
company was to be ths princpal—and thae note and mortgage were to
be placed as collateral fo it.

That the read line “had the unqualified endorsement of the best
railroadmen in the couptry” «Its very business alone will make its
stock renumeralive,”’ .

It says further, that the line is 136 miles from Racine to Savanna,
and at $25,000 per mils will be $3,400,000. “This estimate is a high
one, and will cover all discounts, the interest accruing during con-
struction and large equipments.”

That there+was then (April 1, 1856,) a capital stock of over
88,0€0,000, of which there was individual subscriptions to the amount
of $425,000 and over, $200,000 of it already paid. $540,000 of
town and city subscriptions. $490,000 of which had been negotiated,
netting 87% cents on the dollar, and $2,035,000 secured by Farm
Mortgages; of which $600,000 had been negotiated at par. That
there was a first mortzage of road from Racine to Beloit, 68 miles,
for $680,000, all negotiated on favorable terms. No road in the West
ever had a subseription to compare to this, :

That 47 miles wera completed and in operation, and the iron chairs
and spikes for the whole line from Racine to Mississippi river, had
been purchased. Right of way obtained and paid for at Beloit, and
two-thirds grade built between Delevan and Beloit. ~ Depot grounds at
Racine and Beloit, purchased at $60,000 and now worth $250,000;
depots at other stations donated, and all the depots completed, 85 miles
of road fenced and 28 miles ballasted. That there are 2,500 stock-
holders residing along the line as well as the directors, it has met, no
losses, has paid no stock for materials, and but littla for track-laying.
Had so far done its work and purchased its materials at the lowest
cash prices; it stands well in N. York, and in great credit with the
most respectable parties.

These statements were published and made orally by agents and
insisted in arguments and public speeches. See printed pamphlet A.
in Record.

- The company bad also published in pamphlet the second annual
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report of the Directors with that of the Secretary in April 1855, in
which they give estimates of cost of line from Racine to Belojt 68
miles, $1,292,000, including a full equipment and every thing to put
tho road in good working order, to meet which, they say they have
bona fide subscriptions to the amount of $1,425,000, as shown by, the
Secretary’s Report aceompanying. ~All the work dore, bad been done
ou the cash principle; no mortgage bonds or stock having been used
for that purpose. The report insists that the ling must be highly re-
munerative to stockholders; more so than the Galena and Chicago,  or
the Milwaukie and Mississippi: The, accompanying, report of the
Secretary referred to, shows subscription to capital stock to amount of
£1,425,400, and receipts . upon stock aund othepwise to amount of
$530,168,90, and leaving them available resources, after paying all
indebtedness of £895,231,10. These stalements are found in printed
panaphlet, exhibit B. in Record.

These pamphlets were laid before the people, and the statements in
them repeated.

Mr. Seymour says he acted as agent for tho railroad, and together
with Geo. W. Hauris took this note and mortgege. That he attended
one of those public railroad meetings last of January or forepart of
February 1856, which had been called at the instance 1. S. Durand
President of that road, and M. M. Strong Vice-President. The meet-
ing was at Mount Carroll. Many citizens attended the meeting, and
M. Strong, Win. C. Allen, Thomas I. Turner ind others addressed the
mocting, and stated that they were about to extend the road to Free-
port, and wanted to go to Savannaj that they were building it 25 per
cent cheaper than any other road in the Waest, and for one tbird of
the cost of building in the East, because they had paid cash for every
thing. They had soma 30 or 40 miles built, and the road was paying
ten per cent; that it was a much nearer route than any other from the
Mississippi Lo the Lake and the Atlantic Cities,and would run through
2 better country and pay more than the Galenn and Chicaco. That
3t was not known what_enormous profits the Galena road paid; that
{he stockholders were getting over 60 per cent; that this line was &
miles neater to Chicago than the Galena road. They had p:\id cash
for every: thing, did not, want a dollar of the people’s money in Car-
yoll and other . countics, but they would show them how to build a
road and not cost them a dollar. The people were dubious of calcu-
Jations but would have ample opportunity to test them. The peapla only
Joauned their credit, - out these would not do in notes and mortgages to
raise money abroad, for they were not known abroad, but with the
bond of the company, they could bo sold in the market at a premium,
and so enable the company to pay cash for everything; and so the peo-
ple would own the entira line free from encambraces. The reasons
of such large defalcations wera owing to building with foreign capital;
but here the stockholders lived along the line, and could see their mo-
ney fairly applied and ‘the road properly managed. There were no
mortgages on the road aud no oceasion as all was paid for, There
could be no trouble arising out of these notes and mortzages, as the
yoad so far paid tho interest from its earnings, and that these mortga-
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ges if speedily oblained would enable (he company to build the road
in 12 or 18 months; the mortgagor should assign over his dividends
to the company, and it would tale care of these securitios. Consider-
able portions of these pampblets were referred to and read. After at-
tending this meeling and conversing with the directors and agents of
the company.  Witness became an agent, and ‘in company with Mr.
Harris and Judge Wilson procured large numbers of notes and mort-
gages. "Theso statements were re-iterated to the people; and that such:
men as bankers, merchants, and business men generally had gone into
this business. Witness and Harris took the note and mortgage in this
case; cannot repeat all that was said to Mr. Smith, but explained to
him the way the business was done, only loaning his credit for a short
time, the carnings wounld pay the ‘interest, and read would pay much
moro when completed. Risk was trifling, iron alone would pay con-
sidgrable, worth more than half, the road was not in debt, had been
built and paid for.  Not a dollar of our money would be used East of
Freeport; company would pay interest, Smith assigned to it his divi-
dends, would look after and eventually take up - the mortgage, and
Smith would be the owner of stock paying 25 or 30 per cent per an-
num; that the company was abundantly able to fulfil its: agreement ;.
that the Racine and Savanna Branch: had consolidated.and would
build the road in 18 months, and then. his land would be worth twice
its present value; that bhe was only Joaning his credit, and .that so many,
business men would net go into it if there were any risk. Convinced
Smith of the correctnes of our statemonts, and he took stock and gave
his note and mortgage. Represented further, that it would take a long
time to foreclose and that the company would take care of it.

These representations were made in all cases, except where the per-
son had attended the public meetings and ‘heard them made, The
reason assigned for hastening the matter, was because the company
wanted to complete the road in fime to take the next crop.to market.
(Sce abstract, pages 10, 11, 12, 13; Record, pages 21 to 24, 25.)

These wero in part the representations printed and oral which influ-
enced and induced Smith to subscribe for stock, and execute and de-
liver a note and mortgage to secure payment for it. .

Taylor the present Lolder of this-note and mortgago, also subseri-
bed and ‘gave a note and mortgage, and knew the whole state of the
facts in refation to it. Taylor has nominally settled his by taking this
note on Smith for balance, but he still retains possession of his furm.
Abst. page 14, Record, page 30. b ;

Tt is expressly known and understood that these notes and mortga-
ges were to ba. transferred as collateral to the company’s bond, and
which was made to pass by deliyery. ;

Ses testimony of Seymour and Cole, abstract 11, 14, Racord 24, 30,
and also form of note, mortgage and bond in pamphlet B. Taking
the whols tenor of theso Tepresentations together, and the impressions
they make and have upon the mind, is that the company was amply
able to build a road, equip and operate it if the farmers along the line
would lend the road their credit in the shape of notes and mortgages;
and that the income from the road would not only meet and pay off
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anoual interest; but that the effect of buildicg it would b
2 e <
double the value of their lands. Shg
The aggregate cost of the whole line, in C(.)mpﬂrison with the means
ossessed by the company showed unquestionable ability in the co
pany to build the road. ‘These representations were broad, and thm-
wero also very positive. They were not madc a3 Epecu]ativela opini )
but asserted as positive facts. It was intended that they s}xouldpbeol;m’ I
Tieved and acted upen, and they were believed and acted upon 3 ‘
Now let us sce low far these representations were false, and ml'culnt 1
materially to lead astray and deceive pnrtiés to their pr,ejudice; Thz(
;1&:2 made in March 1856, at the time of giving the note and morhy- !
(=0 |
In January 1858, less than two years after th l
< b €S8 T 1 l
were made, and threo “years after they had made and e}?x:lej?srlllta&ut){:s
report, showing the financial prospects of the road; the directorsem l-e
another report and statement covering the former periods emb d!1 i
the report c_>f 1853, and of the representations in 1856. In thr'ace A i
ment the directors show to the stockholders that th : " oY 1‘
had thus far : at the cost of this road ’
ad thus far exceeded the estimates. They now say the work i |
fd ]$4£0r00,(_)(ilo,lagd that the stockholders had not altogether frol;ng:\:; |
o last furnished 40,000, searce one per cent; leavi i
Jool Il per cent; leaving the directors to
3 {. out for the balanee as best they eould. Th: % Cash Stock”
shown in former report at $435,000, and b 3
10 $1/425,400- they How e e b’ and bona ﬁd_o stock subscriptions 0|~
shifts and turns coﬁceivablé y\vh;;‘: the: D'l\;gl‘kled ]:] byball mmABAR, o
would make but a sorr ﬁ', i e, R _rnced g
PAiin thay syl 5o Zim%l;? c:lrxlral?' Ynfleﬁnkmg of this magnitude.”
demand for our securities, and not lsl ary BesdiBp b eeny s Alightask
eed, except with the mos,t strenu ok vt O"f i Rasover ben pli
the Eastern or Foreign market ouous oo SRRl el :
local one, and has received no aid s ol gheadeten 8 pucly
or the least ‘patronage fi or bomfbrt STy RonTcEHYS jae
P age from any foreign i ” 2 2
imiarr il ront e St v gn interest. Before, bankers,
whiole thing was favorably recei ol Shisting, Tieghe ool 20 AL
the company buck up these collavte( lm Mo g faLd o s
Everything had been done w'i{f s
say “the practicability of 'econo:n' by and wELD Som, oy \
cult with cash in hand; while wi:;img nh worlr b R s \
Apain, “the actual difference bet out cash, the thing is impossible.”
doubted-(_:redit i8 very great hen(ceewt?zen e ) U sl
road costing $4,000,000 Wizhout, e und_ertaking to construct a rail-
stood by those who have attem lcdas.h or ¢redit,is a task best undet-
They note “another fact belz?\('3 ' BCc_omplishmont.”
been compelled to_ pay interest riug upon’ this point, viz:” we have
per cent per annu at_a Tate averaging probably twelva
P m upon nearly eve gee B i
tom the moment of its application. dollar expended upon the work
of the 5 application, and a ] ;
ame could be mads nvailal’)l 0d a long: time before any part
reaély cash means so amply posse e” This agrees sadly with the
;? the payment of cash for ever ifd to 4fulfl"” every “agreement,’
Hnd this candid diselosure beeny ing then done as was represented,
- A If!ﬂc}e at first, who would have sub-

L -
bebain el o
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seribed nad given notes and mortoages. Again, after spending a vast
amount of labor, time and money in perfecting the multitude of notes
aud mortgages in seven or eight different counties, in preparing them
ready for market; then, when all this was done, the mouey itself was
as far off as ever, and the difficulty in obtaining it yet to come.

Yel it was represented that these securities stood in bigh faver with
N. York capitalists and would bring a premium.

Had these difficulties been fairly represented, no farmer would" ever
have thought of touching such a stock, and placing a worthless securi-
ty as an incumnbrance npon his farm and home to be hawked about at
any discount that mijght induce money sharpers to try it.. Any man
of the least forecast must know that any enterprise must break down
under such disadvantages and burthens, and leave to the mortgagor
the incumbrance as an inberitance to his -children, if indeed, no fore-
closure was made. Instead of one year's redemption by the laws of
Illinois at 10 per cent as represented in the statement in 1856. This
mortgage contained a power of sale, without notice, and to convey
without any right of redemption whatever.

These mortgages and deeds of trust gotten up by money lenders,

with a view to a speedy enforcement, without regard to the degree of
sacrifice of the debtor, do not suit common farmers svhere:incowmes are
annual, Nor is it 1o be believed that they would, unless imposed
upon. Give such a mortgage bearing interest payable yearly with a
power to sell them out before they could realize any income from these
farms; and that too, without so much as a notice by. public advertise-
ment. \
Again they say, “We lave retailed our securities in cleven different
States, besides several parts of Europe, which has required heavy dis-
bursements in way of salaries, commissioners and travelling expenses,
besides the terrible discounts to obtain the money. A fearful interest
account has been constantly accumulating upon us, to be provided for
in good part, by the same operation-out of our.capital stock.”

Such then is the work, and such the ways and means for its accom-
plishment, that you Lave committed to our bands. See pages 7, 8, 9,
panaphlet, exhibit A.

This is truly a gloomy picture. Again on. pagoe. 11 they say, the
city and town bonds were sold 82 per cept; the farm mortgages a&
921, and first mortgage 8 per cent; bongls of company ‘rvnning 20
vears for 80 per cent.

These discounts would ruin any enterprise, and show quite a differ-
ence between the representations of premiums and the actual disposi-
tions of them.

The Secretary’s report shows that the disbursements had already
yeached tho sum of $4,992,472,87, [Interest had already reached
$461,976,57, and discount on securities instead of premiums bad reach-
ed the sum of $382,862,44, making a dead loss of $794,939,01; and
this by a company representing that it had abundant means and pro-
cured every tlhing at the cheapest rate, by pnying cash for it. :

The company authorized Mr, Holt, one of tha directors of the con-
solidated company to pay away these secutities at 70 cents on the
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dollar. e disposed of them for more, ﬂrn‘d ‘l'et‘i'luled the diﬂ’erenc‘e to
Jis own use; and he it was who took Mr. ln)lQl ] fzu-n;, and passed to
him in part payment for it thg note and bond m;]uestmn. :

Sce abstract, pages 13 and 14, Record, pages ..7‘.'md 30.. t:esumony
.of Rinewalt and Cole. The company very soon after obtaining these
mortgages, cxecuted-a'mortgag? of the line ¥n Carroll County, for
three quarters of a million. The farmers were assured over and over
again before they gave mortgages, that the road would become theirs
free from any incumbrance, and that there would not be adollar of the
money raised on their mortgages nse(‘] east Of Freeport. ‘But these
mortgages and mnotes were disposed of lmmed.lately for chairs, spikes,
locomotives and other materials in construction east of Beloit, and
much the larger-share was used to pay for preyious indebtedness east
of Freeport. ~Near fonr fifths of the road has been delivered up to
bond holders, under an arrangement to finish it to Freeport: The
carnings and money furnished by bond holders was to be speut east of
Freeport.  All the means from the notes and mortgages and $700,000
raised on mortgages of the road west of Freeport, have been spent cast
of Freeport. The indebtedness of the company is over §5,000,000.
Nothing has been done on the road west of Freeport for three years;
‘the company have no.funds, and its stock is not now, and was not
then worth anything.

Such are the false and fraudulent representations by which cne sec-
tion‘of the country has been imposed upon to raise securities and mo-
ney to build a road for another., No man can believe for one moment
111]z\dt a dollar would bave been subscribed, if the truth only had been
told.

Can such a fraud be covered up and sustained? Tt would disgrace
1119 Judicature of a state to undortake to sustain such a fraud.

Wo are not without authority and very strongly in point too.

Thq case of Henderson vs. the railrond company, 17 Tex. R. 560, is
very similar, though not so strong a case of ‘fraud as this. Platt ac-
ted as agent of the railroad in that case, and made representations that
the_ construction of the road would resul in very great advantage to
plaintiff, as here, that it had been commenced, and that 20 miles
\Tould be donq within three years, and that it would not cost over
fnleﬁ'tooo per mile, and that taking stock would be a profitable invest-

Tha count held that the declarations and admissions of an agent of
a c’orporatxon stand upon the same footing as those of an individual.
tho{:liz,if ltllzlaqutil:id‘s'f an authorized agent will fnvalidate a contract,

gh he act ‘1thout the Imowledge or consent of his prmcxpn! in
E?rhp_etmtmg it. That the principal is bound by the misrepresentations
avoilf E‘E:I;E, ﬂnd_bt_?_at the priucipal caunot ratify the cnntract and
J‘epresonhtizgolt:u ity of the mistepresentations. ].fa material mis-
: . © made, though it bo not embodied in the contract, it
1s considered as a constructive rlecal fraud - i mado with-
e e s or legal fraud ; although it be

out a wilful intention to deceivg, : >
senltgatlhiengfxl:ztx;l:ecutzotn s road within some certain time was an e’
° the makiog of the contract, and the cbligatiens



13 T D

4 (o]

e

which it imposed on the} defendant, the extension of line Dy the legis-

lature could ‘,‘?L h?“_'e the effect to discharge tho defendant from that
obligation. - There is no principle known to the law, which will enable
the party, individual or corporate to cluim immunity for wrongful acts:
done to the jury of another’s right on the ground of public interest.

We know of" no principle, upon which corporations and their agents
aro to be deemed exempt in their dealings with others, from the ordi-
nary obligatiors of morality and honesty.

The court further say—it is said, it can bhardly be predicated that an
agent of so extcnsive a public enterprise could deceive anybody by his
opinions as to its completion and cost; that these are matters about
which, every one is presumed to be capable as the defendants; conse-
queutly, he ought not to have been deceived by them; and if so de-
ceived it was his own folly, for which he is remediless, ;

If the defendant or their agent had communicated truly and fully,
all the facts respecting tho cost and character of the work and their
means of accomplishing their undertaking, and left him to judge for
himself of the probability of its completion within the time stipulated,
instead of making positive statements, as (o what they could and
would doj; the argument would be entitled to more woight. But it is
certainly reasonable to suppose they best knew the extent of their own
means and resources; and when they undertook to give positive assu-
rances, upon their own responsibility, we know of no reason why third
persons might not trust them, or if deceived by them to their own in-
jury, why redress should be withheld. Wa cannot assent to the doc-
trine that no one ought to ba deceived by them because no one ought
to trust to their ropresentations ; nor are we prepared to hold them ir-
responsible on any such ground, or that their opinions, professions and
assurances ought not to be relied on by third persons with whom they
contract. Again say the court it is insisted, that their representations
cannot be fraudulent, for that they had relation to things in the future.

But it is not necessary in order to render the representations and as-
surances of a party on which others have acted, binding upon him, that
they should have relation to facts which had previously transpired.

The representations as to what the defendants would do, wheén usad
as inducements to others to contract with them, because assurances and
undertakings which they were bound to fulfil. = They were obligatory
upon them, and must so be held, or the contract would be void for
want of mutuality. If such assurancess were not binding, there could
be no binding promise to perform on actsin future. The contract ope-
rates as a gross imposition and fraud upon the plaintiff, which w_lll eu-
title him to the redress he seeks; that is to have LI}& contract rescinded,
and the property conveyed under it restored to him. :

T have extracted moro at length because the opinions of the court is
the most pertinent argument I can offer on the factsin this case,

Story in his work on ageney fully sustains the position here laid
down as to the liability of the principnl; 2

Story on ageney, sects. 127, 125, 137, 452,

Story on contract, section 496.

3 Story, Rep, 689, 729.




4 Term Rep,, 39.

1 Term Rep., 12,

1 Stark Rep. 434,

1. 6 Mees, & Welsb, Rep. 338.

1 Story Rep. 172.

Ang. & Auwes on corp,, secte. 292, 304, 9, 410, 1, 5.

The misrepresentations in order to avoid the contract, need not have
Leen wilfully aud knowingly false; it is sufficient if the party was ac-
tuully deceived, and that the statements were untrue whether the per-
son making them, did or did not know or believe them to be false.

Story on Contracts Section 506.

Mitchell v Zimmerman 4 Texas R. 75

1Story Equity Jurisprudence Section 193.

In Harris v Delamar 3 Iredell Equity R, 224 the court say—*inter-
ests gained by one person by the fraud of another, cannot bo held by
him, else fraud would always place itself beyond the reach of the court.”

This principle is sanctioned by Lord Eldon in Hugunnin v Basley
14 Vesey R. 289 and affirmed on appeal in Parliament 15 Vesey Jr.
183 and again in Bridgeman, v Green2 Vesey Sr. R. 627. In this
last case Lord Chancellor Hardwicke said “next to the surprise and
concern one has to see persons enter inlo such combinations as this, is
the surprise to see it contended for in a court of justice. It is most
extraordinary to think a court of justice can wink so hard as to sutfer
it to be supported.” Lord Ch. J. Wilmot (Wilmot R. 624) in the
same case, before the Lords Commissioners said :—“Thers is no pre-
tence that Green’s brother or his wife, was party to any imposition or
any due, or undue influence over plaintift:—but does it follow from
thence, that they must keep the money? No. Whoever receives it
must take il, tainted and infecled with the undue influence and impo-
sition of the person procuring the gift; his partitioning and cantoning it
out amongst his relatives and friends will not purify the gift, aud pro-
tect it against the equity of the person imposed upon. Let the hand
receiving it be ever so chaste, yet, if it comes through a polluted chan-
nel, the obligation of restitution will {ollow it.”

Andthis was the the doctrine of Lord Thurlow in Luttrell v Almi-
us cited in Mestaer v Gillespie 11 Vesoy Jr R, 144.

Barrow v Greenough 3 Vesey Jr. R, 152, and notes.

3 Cone R 577, 9.

1 Story Equity Jutisprudence section 256.

The case of Danbury, vs. Cochrane, 1 Merivale R. 644, Bennelt vs.
Wade, 1. Dick R. 84 and Davidson v Burrell 2. Dick R. 761 are ca-
ses in point, that a party though inunocent cannot take under an agree-
ment or conveyance procured by fraud or misreprcsentalion—:ufd in
this last case, it was beld that a deed could not bo good in part and
void in part.

If Taylor were an innocent assignee, still he could vot find pro-
tection against the right of the mortgagor to have this contract set aside
for fraud. Fraud vitiates, contaminates, and destroys every thing tain-
ted with it. Dut here the case i3 much stronger, for Taylor knaw all
about the transaction, and he at the samo time is not the endorsee but
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ment—to wit—the company’s bond—merely Lolds them by delivery,
as 'col]ateul security for the payment of the bond of the @yipany. i
The law will not allow one, no matter how innocent himself of any

fraud or circumvention, to reap the fruits ot tho frapd or circuraven- (b
\ﬁ%\

tion of others. Py
4, Texas R. 75, 17 do. 560. T S £

Story on Agency Seets, 127,135, 7, 45, ©.

Story on Contracts Sect. 496—506.

Story Equity Jurispradence Sect. 163, 256.

3 Iredell Equity Reports 224,

2 Vesey Sr. Reports 127, 3 Vesey Jr. 152, 11, do. 414,

14 Vesey Jr. Reports 289, 15 do. 183.

‘Wilmot Report 624,

3 Cowen Report 577-9,

1 Merivale 644.

1 Dick Rep. 84, 2 Dick 781.

The principle is very applicable to the facts of this case—and the
court should vindicate these complainants, against such a sweeping,
wholesale fraud as was perpetrated here. :

Not only these complainants, but whole*communities have been swin-
dled out of their farms and homes by whole neighborhoods, to the
amount of hundrads of thousands of dollars

How? By false representations of the purpose and means to bene-
fit them—and for what purpose? To get means to build a railroad
for other communities in & neighboring State, by which their local in-
terests might be promoted, and facilities given them.

Surely no court with & proper sense of justice, and what is due {o
every community—could sanction or tolerate an act by which the peo-
ple of Carroll, Jo Daviess and Stephenson counties in Illinois, would be
swindled out of the means of building a railroad in Rock, Walworth, Ra-
cine counties in Wisconsin—for the benefit of the people of those coun-
ties. Let justice be done these honest farmers, though the heavens
fall—and money brokers and shavers lose thesa collaterals, and look
alone to the compaay’s own bond, aud the line of the road which, they
now have in their own hands. Let them make the beat they can out
of the line of road itselfl The court should not add to this railroad
property, the whole farming land of the counties beyond its terminus.

These same bondholders, L understand have applied for, and obtained
a new and independent charter for the extension of the line from Free-
port to the Mississippi—Thus wholly repudiating the line of the pres
tended consolidation with all its contracts and obligations.

'WALTER B. SCATES, Counsel for plaintiffs







N THE SUPREME COURT OF ILLINOIS.

April Term of the Third Grand Division, 1861,
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ELIZABEYH SMITH, ET AL., PLAINTIFFS IN ERROR,
: vs.
RaciNk & MississipPl RAILROAD COMPANY, ET AL, DEFENDANTS-
IN ERROR.

BRIEF.

“woe

POINTS AND AUTHORITIES FOR COMPLAINANTS,

1st. The right to build the Racine & Mississippi R. R. through
Carroll County depended upon the consolidation with the Savanna
Branch Railroad. That Company never paid the ten per cent. re-
quired by the act ; did not fix the terminus of the road; were nev:
er legally incorporated, and had no right to build the road, to ac-
quire the right of way or to make any binding connected therewith.
1st, 2, 3 and 4 Sect., Act 1849-and 57, Page 18, Pamph. L.

Alse Sec. 21st, Art. T.

1 Sandfords N. Y. Ch, Rep. P. 179.
Pierce on Railways, 64.

1 Caines Cases, 86,

1 Caines Rep. 381,

8 Serg. and R. Rep. 219.

Angel & Ames, 75.

10 Wendell Rep. 266.

2d. The consolidation was not legal, for the reason, that no line ‘
of road was determinad upon or set forth in the Articles of Associ-
ation and the attempted consolidation was effected by fraud. 1st
Shelf R. 159, 160,

3d. The note and mortgage was given to the consolidated comps-
ny, and not to the Racine & Mississippi Railroad Company of Wis.
consin. 'This Company not being the party by whose order said
note and Mortgage were payable, could confer upon the purchaser :
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a title only as against themselves, but not the legal title for the
reason that said Company was not the payee and grantee in said
note and mortgage.

Bailey on Bills, P. 111, 115.

Mead vs. Young, 4 T. Rep., P. 28.

Talbot vs. The Bank of Rochester.

Canal Bank vs. Bank Albany, 1 Hill, 287.
Story on Bills, Sec. 457 and cases cited.

N. Y. Rep., Vol. 17, Page 208, Smith 3 Vol.

4th. The note and mortgage of the party, and the bond and
agreement of the Company are one entire transaction, and the
Company being only authorized to build a road by stock subscrip-
tions must in substance at least pursue that mode, they could not
under cover of this grant of power become brokers and dispose of
their stock for any commodity other than money, nor could they
enter into any coutract which would divert the funds subscribed for
stock to build the road by one class of subscribers to the payment
of interest grown due on obligations given for stock by another por-
tion; such a contract is not in substunce nor effect a subscription
to stock, but was an usurpation on the part of the directors, and a
gross fraud upon the cash subscribing and cash paying subscribers.
The contract being illegal, the certificate of stock, note, mortgage
and other contracts were illegal and void.

Redfield on Railways, Page T, Sec, 18.
Hodges on Railways, Page 71, 72.

5 Barbour N. Y. 613.

4 Peters 152.

1 Cowen 686.

Angel & A. 97, Chup. 8.

The note is not of such a character, and the defendant not such
a holder as to prevent complainants setting up any defence which
could be set up against the Railroad Company, besides the note be-
ing payable to order and not endorsed, the defendant Taylor is not
entitled to hold the same discharged of the equities between origi-
nal parties. He could acquire the legal title only by endorsement-

Bailey on Bills, 101, 102, 2 Ed.
« « « Chap. 5, Sec. 1st, P. 120, 15 Ed.
Story on Bills, Sec. 199, 201.
Story on Prom. Notes 135, Sec. 120.
Chitty on Bills, Ch. 6, P. 259, 12 Ed. 1854.
Byles on Bills,
(ibson vs. Mint, 1 H. Blacks. 605.
Clark vs. Sigourney, 17 Com. 511. ¢
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2 Bibb, 83, 2 Brock-20. }
T Moss, 479, 6 do 386, 16th do 314.
15 I1l. 864, Ryon vs. May 14 do 49.
6 Bacon Ab. P.-792.
Douglass (Eng.) 613.

Where there is an assignment without cndorsement the holder
thereof acquires the same right, only as he would acquire upon the
assignment of a note not negotiable,

A promissory note is a courier without luggage, 3 Barr Pa. R.

2. The unusual form of the note and its attachment to the bond
of the Company, with the mortgage, was sufficient to put the pur-
chaser on enquiry. It is not in the form of commercial paper, but
somewhat that of a bond payabl: to a railroad corporation, not en-
dorsed and having five years to run. The rule is that he who. ought
to suspect is bound to enquire.

3 Kent Com., 6 Ed., Page 79, Story on Prom. N. 470, sce notcs,
also 81 and 81.

3 Kent Com. 9 Ed., T. 101, 2, 3, 4, Page 80, Mamp and cases
cited.

Pringle vs. Thilips, 5 Sandf. 157 and cases there cited.

Hall vs. ITale, 8 Com. R. 336.

Cone vs. Baldwin 12, I, 452.

Ayer vs. Hutchens 4, Moss 273.

Holmes vs Shoupas 6, Brim 469.

Sandford vs. Morton 14, Ver. 228.

Tappan vs. Ely, 15 Wend. 363.

The purchaser had actual notice of the cquities of the complain-
ants,

Wlhen a mortgage is obtained by the misrepresentation of the
mortgagee, and it is immaterial as to its legal cffect upon the instru-
ment whether the mortgage at the time he made the misrepresenta:
tion knew it to be false. If he made a statement of facts knowing
it to be false it would be a legal fraund, if he did not know it to be
fulse it operated to deccive the other party, it would avoid the
mortgage.

6 Gill and John. 54.

An act incorporating a IRRailroad Company is a public act, affect.
ing as it does public, and a purchaser knowing how these notes had
been acquired or the objects for which they had been given, could
not be a purchaser without notice.

Secdgwick on Statute and Constitutional Law.
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East Anglian R. R. Co. vs. Eastern Counties.
‘T Eng. L. & Equity R. 505.

The act under which the Savanna Branch Railroad Company was
formed is a public act. See Pamphlet Laws 1849.

The said Joseph H. Smith under whom complainants claim title,
never becamie & member of the corporation because he never sub-
seribed for stock in the manner required by the charter, hence, nev-
er incurred any liability to the corporation or become entitled to
any of its benefits.

Pierce on American R. R, Law, p. 58.
Charlotte & South Carolina R. R. Co. vs. Blakely, 8 Strob. 245.
Troy & Boston R. R. Co. vs. Tibbells 18 Barbour, 297.

The act contemplates only one kind of Stockholders and only one
kind of capital stock. The rights, interests and liabilities of the
stockholders are the same, and therefore the stock must be the same;
the certificates of stock should be uniform. The stock agreed to
be delivered to Joseph H, Smith was not under the contract with
the company, the stock as contemplated by the charter, and was
therefore void, and did not constitute any consideration; the com-
pany were not authorized to sell their stock, nor were they author-
ized to create bends to be attached to the notes and mortgages of
other parties, and to become brokers for the sale thereof. Its stock
could only be acquired from them by subscription. The company
were expressly prohibited from dealing in its own or any other com-
pany’s stock. (Scc. 13.)

5th. The agreement between the Racine & Mississippi consolida-
ted R. R. Company and the said Joseph Smith, by which said com.
pany were to deliver to said Smith, six shares of its stock in ex-
change for his note and mortgage; was in contravention of the
provisions of their charter and of the law of this State, and was
therefore wholly inoperative, illegal and void.

See 1st & 5th sec’s of General Act, Page.

See Jenkins vs. Union Turnpike Co., Caine's Cases 86.

Crocker vs. Crane, 21 Wendell, 211

Ogle vs. Somerset & Mt. Pleasant Turnpike Co, 13 Serg. & R.
156.

Leighty vs. the President, Managers & Co, of the Susq. and Wa-
terford T. Co., 14 Serg. & R. 434.

Maybin et al vs. Coulon, 4 Dall. 295.

6th. A corporation being the creation of positive law can only
make such contracts as are expressly authorized by its charter or
are directly or indirectly necessary to carry the purposes of the
charter into cffect,
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3 Kent Comm. 9 Ed. 298. 364, o
& 1 Story on Contracts Sec. 817, 4th Ed.
Parsons on Contracts 120, 3d Ed. (Dd.) ;
Angell & Ames on Corp. 5 Ed. Sec. 256, 375. :
Jenkins vs. Union Turnpike Co. 1 Caines in Error 85.
The people vs. Utica Ins. Co. 15 John. Rep. 357T.
North River Ins. Co. vs. Lawrence, 3 Wend. 483.
Beach vs. Fulton, 3 Wend. 583.
The Life & F. Ins. Co. vs. the Mech’s Ins. Co. of N. Y. 7 Wend
31.
Hodges vs. the City of Buffalo, 2 Denio 110.
W. Cullough vs. Mass. 5 Dan. 567.
The Auburn & Coto P. Road Co. vs. Douglass, 5 Seld. 444.
Thompson vs. Schemmerhorn, 2 Selden 92.
Halstead vs. Mayor New York, 8 Carns 430.
Sutton vs. Cole, 3 Pick. 232.
; Salem Mill Dam Co. vs. Ropes, 6 Pick. R. 32.
: Stetson vs. Kempton, 13 Mass. 272, 278.
; N. Y. Fire In. Co. vs. Ely 5 Conn. 558.
Hood vs. the N. Y, & N. Haven R R Co. 22 Conn. 501.
Leggett vs. the N Y Manf. & Bank Co. & Saxton Ch. Rep. N
Y 36Y. .
Fisher vs. Coyle, 3 Watts 407.
The Pa. & Del. & Md. St. Nav. Comp. vs. Doud 8 Gill & John.
248.
The City Council of Montg. vs Montg. & Wetumpka P. R, Co.,
31st Ala. R. New Ser. 76.
State of Ohio vs. Wash. Lib. 11th Ohio 96, 1 McLean 43.
Dartmouth College vs. Woodward, 4th Weat. 636.
Bank of the U. 8. vs Dandridge, 12 Wheaton 64.
Head & Amory vs Provd. Ins. Co. 2 C ranch 127.
Bank Augusta vs Earl, 13 Peters 518. (277 condensed.)
Perine vs Ches. & Del. Can. Co. 177, (condensed 82)
Beatty vs Knouler, 4 Peters 164 (86 cond.)
Charles River Bridge vs Warren Bridge, 11 Peters 496, (636
condensed.)
The Gov. & Comp Copper Mines vs Fox et al, 8 Eq. L. & Eq.
R. 420.
7 Eng. L. & Eq. R. 505.
8 (13 (14 13 {3 (13 487.
]2 13 113 13 {3 Co 224‘
18 (L S T S {1 « 50(“
16 ({2 { S { S { ¢« 180.
29 [T T S {14 ¢ 585.
0= e R R D O =] 4

Again, a corporation deriving its existence and ecapacities from
the express grant of ths Legislature, it can assert no other than




"6

those conferred and such as were not gien it is to be presumed the
Legislature intended to withheld.

Pierce on R., p 9.

2 Kent, 298.

Watertown P. R. Co. vs Madison P. R. Co., 5 Wis.

Again, the company has no power to traffic in real cstate except
for the necessary use of the company, such as for the line of its
road, station grounds, &c.

Pierce American R R law, 13.

Overmeyer vs Williams 15 Ohio R. 26.

State vs Newark, 1 Dutcher 815.

Norfolk R. R. Co. vs Mayor of Norwich, 30 Erg. L. & E. 120.

If the taking of real estate in exchange for stock was authorized,
the company might acquire real estate to an enormous and wholly
unnecessary amount, and interest of a Railroad Company they
would became dealers in real estate. That the company intended
this, for one reason of the law is apparent upon the face of the
transaction ; that it cannot do indirectly what it is prohibited do-
ing directly is too well established'to require the citation of author-
ities. The provisions of the charter are contained in Sec. 4th,
Sec. 21st, Art. 2d & 3d, Sec. 22d.

The certificate of stock agreed to be delivered to the said Joseph
H. Smith, had no legal value and he received and could not legally
reccive any value for the making of said note and mortgage.

He could not enforce the collection of any dividends from the
company, on the stock, for any stockholder could enjoin the compa-
ny from paying any demands upon it : the issuing of the stock for
mortgages and the accompanying contract being a fraud upon the
cash stockholder’s rights, and destruction of the objects set forth ih

the charter.
18 Eng. L. & E. 506.

The proposed certificate of stock on its face shows that it is not
a certificate for stock paid for, and is not assignable except subjecs
to the reservation therein mentioned, and although it says that he
is entitled to six shares of the capital stock, it at the same time
shows on its face that no such stock was to be delivered to him, and
while the note and mortgage 1f legul would have to be paid, the hol-
der of this stock could not transfer it for the reason of the notice
appearing on its face.
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Tth. The said Joseph II. Smith and those claiming under him
have received no consideration whatever for the note and mortgage
given, and if there is any value in the proposed certificate which
was to have been issued, the complainants propose to surrender it
or to have it eancelled as well before as on the last.

».  No dividends have ever been piid by the company or received by
the said Smith, or these complainants and the certificate if is-

“.sued is worthless in their hands. .«

The complainants are not precluded from setting up the defence

— . of the illegality of the transaction:

& : > |y

: % w4 Kernan 191, Tracy vs. Talmedge.
= &
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[N THE SUPREME COURT OF ILLINOLS.

April Term of the Third Grand Division, 1861,

— 4 ——

BLIZABETH SMITH, WIDOW AND RELICT OF Josepa H. SMITH
DECEASED, Mary C. SMITH, AUGUSTUS SMITH, SUSAN
SMITH AND ALBERT SMITH, CHILDREN AND HEIRE
AT LAW BY THEIR PROCHEIN, AMY JACOB
BoyER PLAINTIFFS IN ERROR,

VS,

RaciNE & MississipPI RAILROAD COMPANY AND
ALoNzo TayLorR, DEFENDANTS IN ERROR.

Error to Jo Daviess County.

) ABSTRACT.-

Bill to set aside a note and mortgage given by Joseph H. Smith
in his lifetime, to the said Racine & Mississippi Railroad Company,
one of the defendants in error. -

Pg.3 - Bill filed and summons issued July 21st, 1860—sets forth, that
.on or about the first day of March, A. D., 1856, a certain compa-
ny, then and previously known as the Racine & Mississippi  Rail-
road Company, pretended to be a corporation by virtue of a charter
from the Legislature of the State of Wisconsin, and to be building
a Railroad from the city of Racine, in said State, to the Mississippi

3 River, in Illinois, and pretended to act as a corporation. and to
have the right to build a road in Illinois under articles of Associa-
tion entered into by certain citizens of the State of Illinois, and un-
der and by virtue of an act of the Legislature of said State, enti:
tled “An Act to provide for a general system of Railroad incorpo-
ration approred November 5th, 1849,” by the name of the “Savan-
na,Branch Railroad Company,” for the purpose of building a Rail-
road from a point on the Galena and Chicago Union Railroad, not
15 miles from Freeport, in Stephenson County, 1llinois, te Savanna
in Carroll County,



3

2

That the Capital Stock of said Company was fixed at two hun-
dred thousand dollars, with privilege of increasing same to six hun:
dred thousand dollars, and that the same was increased the 23d day
of Junuary, A. D., 1853, to the sum of four hundred thousand dol-
lars ; that said act required the sum of ten per cent. in cash, to be
paid into said Company in good faith and certificate thereof, to be
filed with the Secretary of State, and affidavit thereto attached,
signed and attested by three of said Commissioners to take stock in
said Company; that said ten per cent. was not paid, and said cer-
tificate and affidavit not made and filed.

That a minority of said pretended Stockholders of said Savanna
Branch, on and after the 1st of January, A. D., 1856, went on
and procured a fraudulent subscription of stock to the said Compa-
ny to the amount of one hundred thousand dollars or more, and by
means of fraudulent stock, and against the wishes of the majority
of said stock holders, consolidated the said Savanna Branch with
the Racine and Mississippi Railroad Company, and that no part of
said one hundred thousand dollars of said stock was ever used after
said consolidation.

That by means of this fraudulent stock, H. S. Durand, President
of the Racine & Mississippi Railroad Company, was elected direc-
tor of the Savanna Branch Railroad Company, on the 23d day of
January, A. D., 1856, and on the same day was elected President,
and was also President of the Racine & Mississppi Railroad, and
claiming to act under an act of the Legislature of the State of Illin.
ois, approved February 28th, 1854, and of Wisconsin, approved Ju-
ly 9th, 1858, authorizing consolidation with one John Dickson, pre-
tending to be the Vice President of the Racine & Mississippi Rail-
road Company; consolidated the stock of said Companies; thut a
majority of the stockholders of the said Savanna Branch Railroad
Company never consented to said consolidaticn.

That on the 10tb of Februury, A. D., 1853, the Legislature of
the State of Illinois, passed an act to incorporate the Rockton &
Freeport Railroad Company for constructing a Railroad from Rock-
ton to Freeport, and that prior to the year 1855, certain persons
pretending to act as said corporation under authority of said act,
consolidated said Company with the Rucine & Mississippi Railroad
Company and changed the name of said Company to that of the
Racine and Mississippi Railroad Company ; that by virtue of any
act creating the Racine & Mississippi Railroad by the State of
Wisconsin as falsely pretended, the said notes and mortgages were
obtained.

That said corporation if a corporation at all, and authorized to
take any such stock notes and mortgages, was created such by the
Laws of the State of Illinois by virtue of said several acts of con-
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solidation ; but that said Savanna Branch Railroad Company was
never legally organized as a corporation undev the laws of Illinois,
and that said company was never legally consolidated, nor had such
consolidated company ever been invested with the authority or au-
thorized and empowered to take subscriptions of stocks or notes or
mortgages to secure the same

That said Racine & Mississippi Railroad Company never had a
legal organization as a corporation, and as such a corporation never
had any lawful power or authority to do and to take the said acts
and proceedings herein complained of, and that the same are null
and void.

That said Savanna Branch Company never did by a majority in
interest of its stocknolders accept, adopt or confirm said articles of
consolidation so made if any such company existed, and that said
articles of consolidation were wholly without authority and void
and that there was no such grantee in being capable of entering in-
to and receiving said bond, note and mortgage so made by said Jo-
seph H. Smith.

That the said supposed Racine and Mississippi Railroad Company
party of the second part in said articles of consolidation, if any such
ever existed, did not join, intersect or terminate their Railroad line,
road or route, at or near with the line, road or route of the Savan-
na Branch, and that said articles of consolidation were wholly void
on that account, and that said obligation, note and mortgag= was en-
tered into with said consolidated company and none other.

That on or about the 20th March, 1856, certain officers and
agents of said Railroad Company, solicited the owners of property
on the line of the road to take stock in said Company, ostensibly
for building said road in said counties ; and to induce said owners
to subscribe to said stock, represented und pretended said road was
in a sound financial condition, that it had not made and had no pow-
er to make any bond or mortgage of its rond. Whereas complain-
ants charge that said company had at same time executed and is-
sued its bond and mortgage of its rozd and property for $600,000
or more, and was otherwise in a very embarrassed condition and
owed large sums of mouney.

That said Company resorted to and used such false and fraudu-
lent representations so much so as to entirely conceal from said Jo-
seph I1. Smith and others the real condition of said road : knowing
that said Joseph H. Smith could not have been induced to become a
subscriber but by means of said fraudulent influences.
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That being deceived by said fraudulent representations, said
Joseph H, Smith, on the 22d March, A. D. 1856, subscribed for
six shares of stock, six hundred dollars, in said company, upon
condition it should be paid in full by executing and delivering to
said Company his note and mortgage in said amount, secured on
unincumbered real estate, payable in five years from date, with in-
terest annually at ten per cent per annum; and that said Company
would protect and indemnify him against payment of interest there-
on for five years.

That whole amount subscribed in said section should be pledged
and appropriated to the construction of said road, westward from
Freeport to Savanna. That said Joseph H. Smith would not have
made said subscription without said condition; that as one of the
fraudulent pretences vesovted to was a pamphlet, purporting to be
an annual report of said Company, was extensively circulated in
said section wherein it was vepresented that said Company had on
hand available means to the amount of $900,000, when said Com-
pany was indebted, above all its means, about $700,000, and as
proof said fraud, refers to the obtaining subscriptions of stock to
the amount ef $1300,000, and have only expended about $100,000
west of Freeport, and have discontinued the construction of said
road, und is now bankrupt.

That said agents and officers at the time of making said notes
and mortgages represented said Company was a corporation having
right to build said road by virtue of some law or Jaws of Illinois.

That said officers and. agents in procuring stock to induce sub-
seriptions, circulated said pamphlets and represented the statements
in said pamphlets were true, that said Company had means to build
said road from Racine to Savanna, thuat after building said road,
depots, station houses and furnishing rolling stock, would have means
enough to furnish rolling stock on the road between Freeport and
Savanna; they owed no debt ; issued no bonds; executed ao mort
gages, and did not intend to incur any debt or incumber the road
or its property, and had no power to do so; had paid for all as they
went; had only forty miles of the road built, and that the earnings of
the road was paying over ten per cent above cost, that when com-
pleted to Beloit will pay twenty per cent, and out of their earnings
the Compa: y would pay the interest on the notes and mortgages,
and eventually pay therr off,  That the avails thus raised should be
spent only in building roud from Freeport to Savanna.

That believing said representations, that said Company wus not
in debt, their property not incumbered, that they were able to aid
in building and equipping said road frem Freeport to Savanna. and
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that they would pay the interest, and eventually the notes and
mortgages, the said Joseph H. Smith, on the 22d day of March,
A. D. 1856, did make and execute, xnd deliver to said Company,
said note for six hundred dollars, bearing interest at ten per cent
per annum, and a mortgage of the same date for same amount, to:

11,12sccure the payment thereof, See schedule B. and G.

ez
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That said officers and agents represented said note and mortgage
were a simple note and a common mortgage, in the old and common
form. And the said Joseph H. Smith was induced by believing
said representations to execute said note and mortgage without ex-
amining their contents. Whereas the statements so made were un-
true; the Company did not possess the means shown by the pamph-
let.

That the note and mortgage were not a common, usual and ordi-
nary note and mortgage, but on the contrary contained clauses
authorizing a sale of the premises without foreclosure, and without
right of redemption, and that the execution of said note and mort-
gage was procured by fraud and circumvention, and for the purpose
of building the road east of Freeport, contrary to the agreement
and against equity and good conscicnce.

That the representation of the said Ccmpany that it had abun-
dant means, and could and would protect said Joseph H. Smith
from payment of any interest and from all loss by reason of giving
said note and mortgage was untrue. And charges that said per-
sons had much skill in said business ot railroads, and well knew
said Company had no right or authority to receive said note and
mortgage on payment for State, and that said Joseph H. Smith was
ignorant of the legal nature and effect of such transactions, and
supposed the same was done in good faith according to law, and was
in all particulars as represented.

That the said Company at the time the said Joseph H. Smith ex-
ecuted said note and mortgage, pretended it would issue a certifi,
cate of Steek a copy whercof is attached to said bill marked (D.),
but no such certificate was in fact ever issued, and complainants
charges that said Company had no legal right or authority to take
or receive such note and mortgage for stock subscription, or to is
sue such certificates of stock, and that those who have stock issued
in n legal manner, claim that said Joseph H. Smith and others are
not legal stockholders, nnd that said note and mortgage given for
stock is illegal and void.

That schedule markel (B.) is a copy of said note, and that it has
been the uniform practice of said Company in transferring notes and
mortgages, to execute and attach to the same a writing or bond of
the Company, called a coupon bond, guarranteeing to said holder the
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payment of said interest semi-annually, instead of annually accord-

1,6 ing to note and mortgage; and that schedule (F'.) is substantially a
correct copy thereof, and claims that . thereby such assignees or
holders would derive and be chargeable with full notice of th®
nature of the transaction between said Joseph H. Smith, and said
Company, and that said assignee, if any such, had notice of said
frauds.

(73

That said Company at the time of making said note and mort-
gage, und as part and parcel of the agreement to make the same,
agreed to make and attach its bond to the said note and mortgage,
and that said bond should be the principal debt, and the note and
and mortgage merely pledged as collateral security for the payment
of said bond, and that said note and mortgage could not and should
not be transferred in any other manner, and that the same would
only be sold in market in manner aforesaid, at par.

6  That said company obtained from said subscribers said notes and
mortgages for the avowed purpose of aiding in building said road in
Carroll, and to a very limited extent have done so, but in a large
majority of cases have used said funds for other purposes, and that
said company has not transferred said note and mortgage by any
actual legal assignment; charges that if said note and mortgage are
in possession of any other person, said person received and holds the
same without any assignment thereof and merely as collateral secu-
rity to the bond of said company and with full knowledge of all the
equities of complainants.

6  That this note and mortgage was not for money loaned and bears

interest at 10 per cent. per annum. Claims the benefit of laws re-
lating to unlawful interest.

8&7 That suid company pretends to act as a corporation by virtue of
divers acts of the Legislature of the State of Wisconsin or the State
of Illinois or both, but what particular acts complainants not advised,
and also has had divers acts of consolidation with other railroad cor*
porations, but whether authorized or not is not informed, except as
hereinbefore stated. But since April, 1855, said company has as-
sumed to act under the name of Racine & Mississippi Railroad, and
has succeeded to the rights and incurred the liabilities, and has car-
ried on the business and purposes of whatever company has been
concerned in said road, and prays that said Racine & Mississippi
Railroad Company may be made a party to said complaint.

7  Charges that at time of making said subscription and delivering
said note and mortgage, and when transferred, if transferred said
company under whatever name had no legal existence as a corpora-
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tion, had not complied with the laws of the acts or laws under which
it claimed to act, to authorize it to prefer the acts and proceedings
aforesaid, and that said note and mortgage for this reason, are null
and void in the hands of said company and of every other person.

7  That there was no such legal corporation having any right to take
such notes and mortgages for the purposes aforesoid.

T  That the premises mortgaged are worth at least six hundred dol-
lars, and the stock to be received was and is valueless.

T  That the stock will nevar be of any value on account of the frauds
in obtaining said stock and the bad management of said company,
and complainants are willing to surrender up any agreements or
contracts for said stock or any certificates of stock that may have
been issued.

T  Charges said company with combining with divers other persons,
to defraud complainants, and that they decline restoring said note
and mortgage or to cancel the same, and prays they, when discov-
ered, may be made parties.

8  Prays that the said Racine & Missississippi Railroad company and
Alonzo Taylor be made defendants and that said note and mort-
gage may be cancelled, and that in the meantime this said compa-
ny may be restrained from selling or assigning said note and mort-
gage or said bond or from collecting any interest on said securities.

9  Prays for a writ of summons and injunction, and that the said
company and Alonzo Taylor may full answer make, answer under
oath waived and that such decree may be entered in said case as
prayed for.

Pg.l Summons and writ of injunction issued on the 21st day of July,
A. D., 1860. Returned served on both defendants by copy, July
23d, 1860.

SCHEDULES ATTACHED TO SAID BILL.

Exmaisir C

1  Copy of agreement to pay interest by the company, and assign.
ment of dividends by mortgages for that purpose.

Exuisir D ;
2 Copy of certificate of stock proposed to be issued by company.

SCHEDULE A

31-41 Exhibits an annual report for the year 1855, and shows the
company were not in debt; had made no bonds or mortgages, and
had a surplus of funds amounting to $133,000.



'8
ScEEDULE No. 1

. Exhibits the articles of association of the Savanna Branch- Rail-
" road ‘Company. By-law and resolution of the Board of Directors
to consolidate with the Racine & Mississippi Railroad Company.

ScHEDULE No. 2

Articles of consolidation dated January 23d, 1856, between Sa-
vanna Branch & Racine & Mississippi Railroad Company.

11 Abstract of Title.
ScEHEDULE B

11  Exhibits copy of note for $600, dated March 22d, 1856.

ScHEDULE G
12 Copy of mortgage dated March 22d, 1856.

ScEEpULE F

12 Form of bond and coupon.
EVIDENCE.

TESTIMONY OF PORTER SARGENT.

16  Has resided at Savanna the last twenty years: is acquainted
with the history of the company known as the Savanua Branch
Railroad Company mentioned in plaintiff’s bill of complaint; says
he drew up the original Articles of Association, The schedule at-
tached, marked (A)is a full and correct copy of said Articles; says
be assisted and obtained a large portion of the subscribers to the
stock and was President; that schedule (B)is a correct und full
copy of the list of original subsc.ibers of stock together with amount
subscribed and the payment made thereon ; that no copy of the Ar-
ticles of Association with the affidavit of payment of the ten per
cent, was filed in the office of the Secretary of State and that the
ten per cent. was not paid.

16  In taking stock, affiant took with him a sufficient amount to ena-
ble him to nominally lend each subscriber the required amount to
enable him to pay the ten per cent. This amount was then paid
into affiant and was reloaned and returned as often as required.

16  Affiant further states, that there was actually paid in to him some
four or five hundred dollars. and that one per cent. was intended to
be paid and was generally paid.

ScmepuLE (A)

17-18 Exhibits original Articles of Association of the Savanna Branch
Railroad Company, under an act of the State of Illinois, passed
Nov. 5th, 1849, and entitled An Act to provide for a general sys-
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tem of Railroad Incorporation, and a supplemental Act Approved
Nov. 16th, 1849, and provides that when said articles of Associa-
tion, when adopted and filed as provided in said several Acts, to be
permanent and binding Axrticles of Association ; said Articles da-
ted 21st January, 1851.

Sec. 1st. The subscribers agree to pay one hundred dollars for
cach share subscribed to the Treasurer at Sawvanna, in such time and
manner as the directors shall direct ; provided that not more than
thirty-three and one third per cent., including the ten per cent,
shall be called for before 1st January, A. D., 1852 and sixty:two
and two-thirds before 1st January, A. D,, 1853, including pre-
vious instalments und the remaining thirty-three and a third per
cent. during the year A. D., 1854.

Sec. 2d. Agree to become incorporated under said Acts, by the
name of the “name of the” Savanna Branch Railroad Company,
to construct a branch railroad from the town of Savanua, County of
Carroll and State aforesaid, to intersect the Chicago & Galena Un-
ion Railroad in the vicinity of Freeport, Stephenson County IIl.

Sec. 3d. To be from 30 to 40 miles in length, and the cost of
construction from three hundred to six hundred thousand dollars.

Sec. 4th. The western terminus to be at Savanna, Carroll Coun-
ty, Illinois, thence eastwardly through the Counties of Carroll and
Stephenson, to intersect the Chicago & Galena Union Railroad at
some point in Stephenson County, not exceeding fifteen miles from
Freeport, at a point as shall be deemed by directors most advisable,
after said company shall have permanently located their road.

Sec. 6th. The corporate existence to be fifty years from 1st
January, A. D. 1851; capital stock to be threc hundred thousand
dollars, with privilege of increasing same to six hundred thousand
dollars.

Sec. 6th. The directors to manage the company until the first

nataed amount of capital stock shall be obtained or until others are

chosen, shall be nine, and are Luther H, Bowen, John B. Rhodes,
Porter Sargeant, Nathaniel Halderman, David Emmert, Henry
Smith, Monroe Bailey, Norman D. French and Enoch A. Wood.

Sec. Tth. Commissioners for receiving subscriptions to stock, are
Elias Woodruff, Cyrus Kellogg John L. Hostetter, John A. Melen-
dy and Reuben W. Brush.

Sec. 8th, The company when organized to have all the power
and privileges named in aforesaid Acts and subject to all the liabil-
ities and conditions enumerated therein.
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Sec. 9th. The company to have the privilege to intersect with
the Galena Branch of the Illinois Central, between Freeport and
Savanna if deemed advisable, and the Savanna Branch may termi-
nate at point of intersection, with the privilege of building such
portion of the Illinois Central, if not built before, reserving the right
to permit the State or Company which may build said road between
Savanna and Dixon to purchase the portion built by the Savanna
Branch by adding ten per cent. per annum interest.

Sec, 10th. The Savanna Branch not to build any portion of their
road until the Chicago and Galena Union Railroad Company shall
havé permanently located their road; or comnect the same with the
Illinois Central, or select some other route or the time has expired
for the said company to complete their road.

ScuepuLe (B.)

19  Shows the names of the subscribers to the Savanna Branch ; the
number of members is ninety three; No. of shares taken (278);
Amount of stock taken $27,300; Amount of notes taken for the
nine per cent. $2457,00; Amount actually paid in, amounts to
$395,00

TESTIMONY OF PHILANDER SEYMOUR.

21,28 Is well acquainted with plaintiffs and defendants ; was the agent
of .the Company, and with George W, Harris took the note and
mortgage set forth in complainants bill; that in the latter part of
January or fore part of February, 1856, witness attended a railroad
meeting at Mt. Carroll, which had been called at the instance of
H, 8. Durand, the President, and Marshall M. Strong, one of the
Directors of the Racine & Mississippi Railroad Company, to take
such steps as might be deemed most advisable for the building of the
road from Freeport to Savanna. A large number of the citizens of
Carroll county were present at that meeting, and Marshall M. Strong,
William C. Allen and Thomas Turner, and some others of the direc.
tors and agents of said Company, made speeches ; they stated they
were building a railroad from Racine to Beloit ; had or were about
to make an arrangement to come to Freeport, and wanted to extenrd
the road to Savanna ; had built their road twenty-five per cent. cheap.
er than any other roud in the West, and for one-third of the cost of
building in the East ; the reason they were able to build so much
cheaper was, they had paid cash for everything ; others had built on
credit ; had some thirty or forty miles built, and the road was paying
over ten per cent.; this road was a much nearer road between the
Mississippi and the Lakes than the Chicago & Galena or any other
road which had been built between the Mississippi and the Lakes,
and much nearer and better route to the Atlantic cities, and run
through a better country and would pay more than the Chicago &
Galena. He said it was not generally known how much or what enor-
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mous profits the Galena road had paid ; that the stockholders were
realizing over sixty per cent. per annum; that the Racine road was
not only a nearer route east, but five miles nearer Chicego by this
route than by the Galena road; they had paid cash for all as they
went along; did not want a dollar of our money, but would show us
how to build our road and not cost us a dollar; that people were du-
bious about mere calculations.

But the Racine Company had ample opportunity to test
their correctness. The people along the line loaned their credit
by giving notes and mortgages; these would not answer the purpose
to raise money upon, as the people were not known abroad, but
with the bond of the Company, could be sold in market at a premium
and enable the Company to pay cash for everything, and the peo-
ple on the line owned the entire road free of incumbrances. The
reasons there had been such large defalcations on roads was, they
were built by foreign capital, which was not the case here; because
each stockholder lived on the line, could see his money fairly applied
and the road properly managed. There were no mortgages upon
the road, and no occasion for any, as it was all paid for; there could
be no trouble arising out of these notes and mortgages, as the road
80 far paid the interest from its earnings, and that our mortgages if
speedily obtained would enable them to build the road in from twelve
to cighteen months; we should assign over our share of dividends
and the company would take care of these securities- He referred to
and read a considerable portion of the pamphlet hereto attached,
marked (A) being an annual report showing condition of road ; also
a pamphlet published by himself and hereto attached, marked (B.)
After attending this meeting and conversing with the directors and
agents of the company, witness become an agent of the company to
.procure notes and mortgages, and in company with Mr. Harris and
Judge Wilson, procured large numbers. The statements above
made were reiterated to the people—and that such men as bankers
and merchants and business men generally had gone into this busi-
ness. Mr. Harris and witness took the note and mortgage in ques-
tion in this suit; cannot state all that was said to Mr. Smith, ex-
plained to him the way the business was done, only loaning his cred-
it for a short time, the earnings would pay the interest, and road
when completed would pay much more ; the risk was trifling ; iron
alone would pay considerable, worth miore than half; the road was
not in debt, had been built and paid for; not a dollar of our money
would be used east of Freeport; company would pay interest; he
assigning to them his dividend ; company would look after mortgage
and eventually take it up, and he would be the owner of stock pay-
ing twenty-five or thirty per cent. per annum; the company abund.
antly able to fulfil its agreement. The Racine had consolidated
with the Savaina Branch, and this consolidated company
would build the rond within eighteen months and his land
would be worth twice its present value; was only loaning his credit,
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s0 many business men would not go into it if there was any risk,
convinced him of the correctness of our statements and he took six
hundred dollars of stock and gave his note and mortgage ; assured
him it was only a common mortgage ; would take a long time to
foreclose and the company would take care of it ; took a large num-
ber of these securities, and the above was the substance of what was
told the parties; no exceptions unless where the parties had attend-
ed meetings and heard for themselves ; witness and others engaged
pursued this matter so vigorously as to obtain between seven and
eight hundred thousand dollars of these securities in about eight
weeks; th2 reason assigned for this hurry was to enable the com-
pany to complete the road to the Mississippi in time to take the
crop of the ensuing year to market.

TESTIMONY OF MEDARD DUPUIS, TREASURER.

24  Was Treasurer of the so called “Savanna Branch.” The whole
amount of percentage paid in on said stock, amounted to the sum
of four hundred and eighteen dollars.

TESTIMONY 9F ELIAS WOODRUFF.

24  Witness with Cyrus Kellogg, John L. Hostetter, John A. Me-
lendy and Reuben W. Brush, were commissioners to take stock in
“Savanna Branch” Railroad Company; said board never met as a
board or took any action upon the subject in any form or shape, and
that any stock by any person or persons was without the knowl-
edge or consent of said board—never any “one to take stock for
them in said company or to do any other act in the premises.

TESTIMONY OF JOHN A. MELENDY.

25 Was one of the commissioners to take stock in the Savanna
Branch Railroad Company ; said board never organized; never
took any stock nor authorized any one else to do so or to do any
other act in the premises.

TESTIMONY OF JOHN KINEWALT.

25,28  Wus director in Racine & Mississippi Railroad Company three
years, and until company ceased to elect, elected in 1857, notes and
mortgages by farmers, created expressly for sale in the market in con-
nection of bond of company and as collateral security thereto; and
that they could not and would not be sold in any other manner ;
pamphlet marked (A) published and supplied to agents to aid them
in sale of these securities by explaining their true character to pur-
chasers; pamphlet (B) is an annual export, shows the true condition
of the road for that year; was acquainted with the facts in the sale
of securities to Daniel P. Holt, a director in said consolidated com-
pany; cannot state amount; thinks some thirty or forty thousand

dollars; after it became impossible to sell them, Holt procured an
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order of the board to permit him to settle debts of company with
these securities at seventy cents on the dollar, he then disposed of
them at a much larger price, and obtained the credit for this increas-
ed price: made no other purchase that witness is aware of ; by this

means became the owner of several thousand dollars of these securi-

ties. When Durand and others came to induce the farmers to go
into this arrangement, only wanted to loan their credit, and for a
short time ; road would pay them up in five years, beyond a doubt
one half of it: were building for cash and much cheaper than any
other road, and no incumbrances upon it; best and most reliable
basis to build upon ; after larger share of mortgages had heen ob-
tained; witness learnt the company had or were about to mortgage
the road for ten thousand dollars per mile; was surprised ; enquir-
ed the cause ; told that it was only temporary expedient until mort.
gages could be sold; no intimation ever given to farmers the road
would be mortgaged ; on contrary were assured over and over again;
they would be the owners of the road free from incumbrance ; not
a dollar to be used east of Freeport; but soon as obtained, these
notes and mortgages were disposed of to pay for chairs, spikes, and
locomotives and other materials in construction and use east of Be-
loit, much the larger share was used to pay indebtedness previously
accrued east of Freeport. Not far from four-fiths road has been de-
livered over to first bond holders, under an agreement to finish to
Freeport; earnings to be applied in extinguishing that indebted-
ness ; cost something over three hundred thousand dollars ; this
money and that from bonds and mortgages was all expended east of
Freeport; not only has this company applied the greater share of
the notes and mortgages in building road east of Freeport ; but the
road from Freeport to Savanna is not built and is mortgaged for the
sum of seven hundred thousund dollars. The indebtedness of com-
pany for construction of road is uver five millions of dollars; por-
tion of which has been paid by notes and mortgages and other ways;
has done nothing towards building roud for three years; has no
funds, and the stock is not and was not at the time of taking notes
and mortgages of any value as the bond and mortgages on the road
was for a greater amount than the value of the road ; farmers were
agsured at and before the time of giving mortgages, company did
not owe a dollar; that the iron and equipage of the road were
things of so much value that it would, if necessary, pay a consider-
able portion of the indebtedness; could be no possible chance of
loss from entering into desired arrangement.

TESTIMONY OF JACOB P. EMMERT.

Is acquainted with the company called the Savanna Branch Rail-
road Company, and with its attempted consolidation with the Ra-
cine & Mississippi Railroad Company. About the first of January,
A. D., 1856, a subscription to stock of Savanna Branch was got up
to the amount of from geveuty-five to one hundred thousand dol-
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lars, by persons outside of the company. The avowed object of
this subscription was to outvote those who were supposed to be fa-
vorable to the Chicago & Galena Railroad Company and opposed
to consolidation with the Racine & Mississippi Railroad Company.
Witness voted on three thousand dollars of this fictitious stock
cast thirty votes for Mr. Durand as director, and who was at the
time of election, President of the said Racine & Mississippi
Railroad Company ; that this eclection and the consolidation was
effected by means of this fictitious stock.

TESTIMONY OF RICHARD J, TOMPKINS.

Is acquainted with the so-called Savanna Branch Railroad Com
pany and its consolidation with the Racine & Mississippi Railroad
Company : on or about January 1st, 1856, witness at solicitation of
John Wilson, procured stock subscriptions to this compuny, and
told the people it was for the purpose of ** out-voting” those in the
Savanna Branch supposed to be favorable to the Galena Company
and opposed to the proposed consolidation, and that it wus for this
purpose alone, and should not be used afterwards; cannot state
amounts ; raised somewhere between seventy-five and one hundred
thousand dollars ; Mr. Durand was elected Director of the Savanna
Branch Co., and afterwards President by means of this fictitions
stock, and the consolidation was effected and carried by said means,

TESTIMONY OF GEORGE COLE.

Was present at the sale of the note and mortgage in question by
Mr. Holt to Mr. Taylor, one of the defendants in this case ; it was
in the fall of 1858 ; Mr. Taylor knew this wus one of the notes and
mortgages given to the Company to be sold with its bond ; Mr. Tay-
lor had previously given a note and mortgage of the same kind of
one thousand dollars on his own farm, and took the note and mort-
gage in question in payment for the balance due on sale of his
farm to Holt; Mr. Holt told Taylor his mortgage would have to be
paid, aud persuaded him to give a deed of his farm to pay his own
mortgage, and to take this of Smith’s in payment, leaving a balance
due Taylor of about sixty dollars; Taylor still lives on the farm.

SCHEDULE (4) OF PHILANDER SEYMOUR’S DEPOSITION.

31,41 A review of the Racine & Mississippi Railroad project by Mar-

shall M. Strong, a director, gives the length of the road, its probable
cost, amount of earnings ; that it had been built for cash; the stock
represented cash actually paid in ; that there were noincumbrances
upon the road, and that it would be a stock paying twenty-five per
cent., and would not cost exceeding $3,400,000.
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SCHEDULE (B) OF PHILANDER SEYMOUR'S DEPOSITION.

40,41 An annual report for 1855 —shows the company paid in cash for
all as they went along ; that the total estimated cost of the road from
Racine to Beloit, 68 miles, was twelve hundred and ninety-two thou-
sand dollars, and the subscribed capital stock bona fide, amounted to
$1,425,000; and that no mortgage or other liens exist upon any por-
tion of the property of the company, and no bonds had been issued.

SCHEDULE (C) OF JOHN RINEWALT'S DEPOSITION.

40,41 Is a pamphlet showing the form and nature of these securities, the
amount of eapital stock, and what it consisted of;; these pamphlets
were furnished by the Company to agents to aid them in making
sales nnd to explain the character of these securities to purchasers..

SCHEDULE (B) OF JOHN RINEWALT'S DEPJSITION.

40,41 Is an annual report for 1858, showing the operations of the Com-
pany, and that the indebtedness of the Company was then $4.992,.
472.87, and not over two-thirds of the road built ; that not over forty
thousand dollars of capital had ever been paid in, and that these
securities which were to bring a premium, were without any defined
value at home or abroad, and as means relied upon to build the road
were entirely inadequate for that purpose,

MORTGAGE OF ROAD—COPY OF.

41,45 The road west of Freeport mortgaged, June 2d, 1856, for $700,-
000—filed for record, July 2d, 1856.

COPY OF STIPULATIONS FILED.

STATE OF ILLINOIS . Crrcurr Court or Jo Daviess Counry,
JO DAVIESS COUNTY. o MarcH T., 1861,

Elizabeth Smith, widow and relict, and Mary Smith, Augustus
Smith, Susan Smith and Albert Smith, children and heirs-at-law
of Joseph [I. Smith, dec'd, by their next friend, Jacob Boyn, vs.
Racine & Mississippi Railroad Compuany and Alonzo Taylor.

46 It is hereby stipulated and agreed, by and between the respective
counsel in this case, that a judgment may be entered pro forma for
the defendants, as upon bill, and answer, denying every material
fact alleged therein and replication thereto; that the evidence here-
with filed is all that either party desired to take, and is the full and
entire evidence in said cause, and upon which the cause is to be de-
cided in this court, and in the Supreme Court of the State of Illi-
nois, upon an appeal or writ of error, as the plaintiff’s solicitors shall
clect to take, and if an appeal is taken, Lyman E. D*Wolf is ap-
proved of as security.
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It is further stipulated that the bill, or answer, or replication, or

v either or all, shall be considered as drawn out in proper form, and
either of said instruments may be drawn or amended at any time, .
either in the Uircuit Court or in the Supreme Court of the State, so

as to conform to the facts proved in this case, and thus to enable
either or both parties to present to the said court on the final hear--
ing the true issues between the parties, either in law or upon the
facts, and without unnecessary costs or trouble to the parties so
amending.

D’'WOLF & SCATES, Complt’s-Sols.

MarcH 13, 1861.
WILSON & FLETCHER, Def’ts Sols.

STATE OF ILLINOIS, | . CrrculT Court oF Jo DAVIESs COUNTY,
JO DAVIESS COUNTY, =5 MarcH T., 1861.

Elizabeth Smith, et'al., vs. Racine & Mississippi Railroad Company,
and Alonzo Taylor.

BILL TO SET ASIDE NOTE AND MORTGAGE,

18 Marcn 13, 1861. It is hereby further stipulated that the pam-
phlet marked (A,) and attached to Philander Seymour’s deposition,
is the same marked (A) in the original bill, and may be used and
referred to and considered as attached to the original bill ; also,
that the pamphlets, in a bundle, published by the Racine & Mississippi
Railroad Company, purporting to contain the Savanna Branch
charter, or articles of association, the statutes and by-laws and other
proceedings of the Savanna Branch and of the Racine & Mississippi
Railroad Companies, are genuine, and contain the articles of associ-
ation, laws and by-laws and other acts and proceedings of the said
respective companies, and also the charter of the Racine & Missis-
sippi Railroad Company, and the amendments and other acts and
proceedings relating to said company, and that both of said pam-
phlets may be used and referred to as authorities, without further
proof, either in the in the Circuit Court or in the Supreme Court,
no objection to be made to the same or any part thereof by either
party.

DeWOLF & SCATES, Sols. for Compl'ts.
WILSON & FLET'CHER, Sols. for Deft’s.

13 It is agreed that no dividends have ever been paid on certificates
of stock ; it is ulso agreed that the note and mortgage (No. 1301)
and dated March 22d, 1856, given by Joseph H. Smith and wife to
the Racine & Mississippi Railroad Company, and that the note has
not been endorsed by the company, and that the same may be used
without further authentication.

DeWOLF & SCATES, Sols. for Compl’ts.
WILSON & FLETCHER, Sols. for Defts.
Marcn 13, 1861.
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It is also stipulated and agreed that there was a summons issued
in the foregoing case of Smith et al vs Racine & Mississippi Rail-
road Company and Alonzo Taylor, in the Jo Daviess Circuit Court,
and that the same was duly served upon defendants, but that sum-
mons has beeu mislaid by counsel, but the attaching the copy of the
same to the record to be certified to the Supreme Court of this
State is hereby waived; the appearance of the Attorneys on both
sides is hereby authorized, and the issuing a scire facias or other
process for compelling attendance of the said defendants in the
Supreme Court on this appeal, is hereby waived also-

DeWOLF & SCATES, Sols. for Comp)'ts.
WILSON & FLETCHER, Sols. for Def’ts.
MARcH Yth, 1861.

DECREE.

On the 14th day of March, A. D., 1861, under the stipulations
herein before filed, cause came up for pro forma hearing, and it is
ordered by the Court that the bill herein be dismissed in accordance
with stipulations on file, and that the complainants pay the costs
herein, and that execution issue against them therefor, and the
complainants by their solicitors, pray an appeal to the Supreme
Court, which is granted conditioned that tkey enter into, and file
with the clerk of this Court within forty days from this date, a good
and sufficient appeal bond with Lyman E. D'Wolf as surety in the
sum of four hundred dollars.

Bond filed April 11th 1861—and

Appeal taken.
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ERRORS -ASSIGNED.

And the complainants by their solicitors assign the following
errors, to-wit :

The Court erred in dismissing the complainants bill, and in ren-
dering a decree for the defendants, and against the plaintiffs,

1st:- There was no incorporation of the Savanna Branch Railroad
Company, and no power in said Company to take said notes and
mortgages and to transfer the same.

2d. The said Savanna Branch Company was not legally consoli-
dated with the Racine & Mississippi Railroad Company.

3d. The execution of the note & mortgage was procured by cir-
cumvention and fraud.

4th. The notes n:d mortgages were obtained by means of fraudu-
lent representations on the part of said Company as to having abun-
dant means and not owing any indebtedness, when the said Compa-
ny were insolvent and about mortgaging the road to its full value.

5th. There has been an entire failure of consideration and the
purchaser had notice of the character of said notes, and the want of
consideration at the time of making his said purchase.

6th. For the reasons above assigned, the Court should have ren-
dered a decree in favor of the complainants to cancel the note and
mortgage, 3

Tth. Errors appearing upon the face of the proceedings and not
hereinbefore particularly mentioned.

DEWOLF & SCATES, Sols. for Complainants.
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