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Supreme Courl, $lale of Iilinois.

FIRST GRAND DIVISION

JUNE TERM, A. D, 1868.

e ® A P

‘ Appellant, from

ILLINOIS CENTRAL l\ \ll ROAD COMPANY Appeal
} Alexander.

PETER (':\R;\HER, Appellee.




supreme Court, State of Hllinods,

FIRST GRAND DIVISION.

June Term, A. D. 186GK.

ILLINOIS CENTRAL RAILROAD COMPANY Appeal
vs Appellant, from
PETER CARAHER, Appellee. Alexander.

Pagelaz  WIt in case and the return.

21,85 The declaration alleges that it was the duty of appellant,
(the defendant below,) to fence in the one hundred feet on each
side of its railroad track, and it did not, and that it owned
and possessed such three hundred feet of ground ; that upon
the ground so possessed, at a point where the law required a
fernce to be made, there was a well, and that defendat below
knew of such well, and left it so defectively covered that
plaintiff below, while riding his mule over said ground, rode
mto said well and mule was killed.

¢ Demurrer to declaration overruled.
7es  Special plea and demurrer sustained to plea.
0 General issue filed and issue joined.

neiz  Irial; verdiet, judgment for plaintiff below for £200. Mo-
tion for new trial ovearuled. Motion in arrestj overruled.

EVIDENCE FOR PLAINTIFF BELOW.

116,718 Leter Caraher, plaintiff below, swore he was riding his mule,
hunting his cows, on right side of railroad track, going north,
and rode into a well ; it was about 50 feet from the railroad
track ; was not three feet across the top; did not see any path
in a hundred yards of the well ; the timber was cut off; the
growth around the well was grass and briers : you could not
sce the well; the right of way was not fenced ; the mule was

worth $200.
Anthony Banks swore he went to help Caraher get his mule
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out of the well; mule was dead; well was not three feet
across top; this well was between the trestle work and the
iron bridge ; it was inside, but at the onter edge of where they
get dirt to build the track; nothing but grass and little briers
were growing around the well ; grass about a foot high.

Jim Selva swore he went to help Caraber get the mule out
of the well; it was dead ; the well was covered with orass ;
Mr. Caraher showed me the log over which the mule stumbled
and fell in backwards.

Dennis Cody swore he was road-master of 1llinois Central
railroad; had been for eight years; was instructed to take
charge of track and one hundred feet on each side; his dis-
trict extended from Cairo to Cobden; he did not know any-
thing about the right of way below the Mounds, as the
timber is not cleared off.

EVIDENCE FOR DEFENDANT.

Dennis Cody, witness for defendant below, testified as
follows: I have been road-master for Illinois Central rail-
road tor eight or nine years; it is my business to look after
track and right of way; I have had no direction about right
of way below the Mounds, between the trestle work and
the iron bridge; the timber has not been cut oft between the
trestle work and iron bridge; I have been along between
trestle work and iron bridge nearly every day for past two
years: there was no well where Caraher testified there was
one, between the trestle work and the iron bridge, except
the one close at the shanty. The company never, to my
knowledge, had a well dug there, except the one at the
shanty, which is used by the watchman and is not the well
spoken of by Caraher; I heard Caraher’s testimony.

Patrick Powers, a witness for defendant, below, testified
as follows, to-wit: T have been watchman for Illinois Cen-
tral Railroad Company for six or seven years; I stay in the
shanty, just at the end of the trestle work: I use the well at
the shanty; I heard Caraher testify; the well he spoke of
was not the well by the shanty: no mule fell in it; it is my
business to go, and I do go, along the track every day; 1
know there is no well, on company’s right of way, between
the trestle work and the iron bridge.

William Cashman, witness for defendant below, testitied
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as follows: I have been foreman on the Illinois Central
Railroad for several years, between the Mound and  Cairo:
have passed along the railroad every day for two years, be-
tween the iron bridge and the trestle work; I know there
was no such well as was spoken of by Peter Caraher, on the
right of way.

And this was all the evidenece in the case.
INSTRUCTIONS GIVEN.

The court without being requested gave the followine in-
structions, to wit :

No, 1. “Unless you believe from the evidence that the
plaintiff’s mule, without any negligence on the part of the
plaintiff, unavoidably or accidentally fell into a well on land
belonging to or in possession of the defendant, and that said
well was negligently left uncovered and exposed by defendant
or its agent, and that in consequence of such negligence by the
detendant or its agents the mule was killed, you should find
the defendant not gailty.”

No. 2. “If you believe from the evidence that none of the
agents, servants, or employees, of' the defendant had kunowl-
edge of the existence of =aid well, you should find the defend.
and not guilty.”

And the court, on request of defendant below, wave the fol-
lowing instruction to wit:

No. 3. “And unless you believe from the evidence that the
defendant either owned or was in actual possession of the laud
on which the well was situated, you should find the detendant
not guilty.”

INSTRTCTIONS REFUSED.

And the court being requested by defendant below, to give
the tfollowing instruetions, refused the same, to wit :

No. 4. The court instruets the jury that before vou ean find
the defendant auilty, you must believe from the evidence that
the plaintift without any negligence on his part, rode his nile
into a well dug by the defendaut on the ground owned Ly the
defendant, and that the defendant, knowing such well to be
dug, lett it uncovered.”

No. 5. =1t a well was dug on the ground owned by defend-
ant by third parties, without its knowledge or consent, and
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sald well remained uncovered without the knowledge of the
defendant, the defendant is not guilty.”

No. 6. *“Unless there is evidence that the Railroad company
either owned or was in the actual possession of the land on
which the well was dug, there is no presumption that the
Railroad company or its agents knew of the existence of the
well.”

No. 7. “The owner of an unenclosed woodland, in which a
well was dug without the knowledge of the owner, is not liable
for a mule which was rode on to such woodland  without the
knowledge of such owner.”

No 5. Unless you believe, from the evidence, that the
detendant, or some one of its agents, knew the well in question
was in existence, the defendant is not guilty.”

No. 9. * Browzing and grazing on, and riding over the un-
enclosed land of another, 1s not a matter of right; it is at
most an immunity.”  To which refusal defendant excepted,

No. 10, No error is claimed to be in this instruction.

At the request of the plaintifi’ below the court then gave
the tollowing instructions, to wit:

The court instruets the jury, that if they believe from
the evidence that the [llinois Central Railroad Company
had a well upon their land, or upon land in possession of de-
fendant, and that they have carelessly and negligently left
it uncovered and exposed in such manner that the plaintift’s
mule unavoidably fell into said well and was thereby lost to
the said plaintift; then, and in that event, the railroad com-
pany is liable, and the jury should find the plaintift’s dam-
ages at such amount as the evidence shows him entitled to.”

To the giving of which instruction defendant excepted.

Verdiet. Motion for new trial—overruled. Motion in
arrest—overruled. Judgment. Defendant below prayed
an appeal, and has assigned the following errors, to-wit :

-ERRORS.

1. The court erred in not carrying the demurrer to the special plea
hack to the declaration.

2. T'he court erred in not granting a new trial.

3. The court erred in not arresting the judgment.

1. The court erred in giving instruction No. 2,

5 The court erred in refusing instructions asked by defendant and
i giving the instructions asked by plaintift.

GREEN & GILBERT, Att'ys for Appellant.






IN THE SUPREME COURT,

FIRST DIVISION.

-

JUNE TERM, A. D, 1868.

ILLINOIS CENTRAL RAILROAD COMPANY, dppellant, }
V8.
PETER CARAHER, Appellee.

BEINEP.

Plaintiff’ below sued appellant in an action on the case. The material allegations in the declaration are
that defendant knowingly permitted a well to remain uncovered on its right of way, and that into this well,
plaintiff rode his mule.

The evidence shows the mule was rode into an uncovered well about 50 feet from the railroad track. But
there is no evidence showing that the well was on land owned by defendant or in its possession  The evidence of
Dennis Cody, road master of defendant, shows he had charge of the right of way above the Mounds, but not below
the Mounds, where the well was.

The evidence of Cody, Powers and Cashman, shows the Railroad Company did not dig the well and knew
nothing of its existence. They were the agents of the Company. There is no evidence even tending to show
that the Railroad or any of its agents knew anything of the existence of the well.

In thc)w.ris case, 16 1lls, p 202. this Court say : ‘“ The owner of an unenclosed woodland, in which he had
dug an ore pit, was not therefore liable for an ox, which had wandered into the woodland and fallen into the pit ;”
and cite Knight vs Abert, 6 Fa. State Rep. 472. And although this utterance of the Court might be regarded as
mere dictum, it received the endorsement of this Court, in an opinion of another judge, delivered fourteen years
after the decision of the Patchin case.

In 39th Ill, page 194, this Court say : ‘““If an individual turns his cattle in the highway. and they fall into
a pit on another person’s uninclosed land, it would hardly be contended that the owner of the land would be
liable for damages. ;

Regarding this opinion as the law, we confidently claim that the verd.ct of the jury was against the law,

The 5th and 7th instructions refused, as copied into the record, are defic.ent in a material part of the original
instructions, and there may be no error in refusing them, as they appear in a mutilated form.

The 4th and 6th instructions refused embodied the law, and it was error to refuse them.

But the instruction giver. for plaintiff’ was not the law, and presumes a state of facts which did not exist.
There was no presumption that the Railroad Company knew of the existence of the well; there was no proof of
knowledge of its existence; hence there could be no negligence or carelessness in leaving it uncovered. This in-
struction supposes there was evidence tending to show that the mule unavoidably fell into the well; while the
proof is that the mule was rode into the well, by his owner, who was riding him away from any rvoad or path.

GREEN & GILBERT,
For Appellant.
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Writ in case and the return.

The declaration alleges that it was the duty of appellant,
(the defendant below,) to fence in the one hundred feet on each
side of its railroad track, and it did not, and that it owned
and possessed such three hundred feet of ground; that upon
the ground so possessed, at a point where the law required a
fence to be made, there was a well, and that defendat below
knew of such w ell and left 1t so defectively covered that
plaintiff’ below, while riding his mule over said ground, rode
into said well and mule was killed.

Demurrer to declaration overruled.

Special plea and demurrer sustained to plea.

General issue filed and issue joined.

Trial, verdict, judgment for plaintiff below for £200. Mo-

tion for new trial ovearuled. Motion in arrest overruled.

EVIDENCE FOR PLAINTIFF BELOW.

1a61mas Peter Caraher, plaintiff below, swore he was riding his niv's

hunting his cows, on right side of railroad track, going north,
and rode into a well ; it was about 50 feet from the railroad
track; was not three feet across the top; did not see any path
in a ]nm(hed yards of the well ; the timber was cut off; the
growth around the well was rrra% and briers : you could not
see the well; the right of way was not fenced ; “the mule was

worth $200.
Anthony Banks swore he went to help Caraher get his mule
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out of the well; mule was dead; well was not three feet
across top; this well was between the trestle work and the
iron brifge : it was inside, but at the outer edge of where they
get dirt to build the track ; nothing but grass and little briers
were growing around the well ; grass about a foot high.

Jim Selva swore he went to help Caraher get the mule out
of the well; it was dead; the well was covered with grass;
Mr. Caraher showed me the log over which the mule stumbled
and fell in backwards.

Dennis Cody swore he was road-master of Illinois Central
railroad; had been for eight years; was instructed to take
charge of track and one hundred feet on each side; his dis-
trict extended from Cairo to Cobden; he did not know any-
thing about the right of way below the Mounds, as the
timber is not cleared off.

EVIDENCE FOR DEFENDANT.

Dennis Cody, witness for defendant below, testified as
follows: I have been road-master for Illinois Central rail-
road for eight or nine years; it is my business to look after
track and right of way; I have had no direction about right
of way below the Mounds, between the trestle work and
the iron bridge; the timber has not been cut off between the
trestle work and iron bridge; I have been along between
trestle work and iron bridge nearly every day for past two
years; there was no well where Caraher testified there was
one, between the trestle work and the iron bridge, except
the one close at the shanty. The company never, to my
knowledge, had a well dug there, except the one at the
shanty, which is used by the watchman and is not the well
spoken of by Caraher; I heard Caraher’s testimony.

Patrick Powers, a witness for defendant, below, testified
as follows, to-wit: I have been watchman for Illinois Cen-
tral Railroad Company for six or seven years; I stay in the
shanty, just at the end of the trestle work; I use the well at
the shanty; I heard Caraher testify; the well he spoke of
was not the well by the shanty; no mule fell in it; it is my
business to go, and I do go, along the track every day; 1
know there is no well, on company’s right of way, between
the trestle work and the iron bridge.

William Cashman, witness for defendant below, testified
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as follows : I have been foreman on the Illinois Central
Railroad for several years, between the Mound and Cairo;
have passed along the railroad every day for two years, be-
tween the iron bridge and the trestle work; I know there

was no such well as was spoken of by Peter Caraher, on the
right of way.

And this was all the evidence in the case.
INSTRUCTIONR GIVEN.

The court without being requested gave the following in-
- . & req & ¢
structions, to wit:

No. 1. “Unless you believe from the evidence that the
plaintiff’s mule, without any negligence on the part of the
plaintitt, unavmdahly or accidentally fell into a well on land
belonging to or in possession of the “defend: ant, and that said
well was nwrhffeutlv left uncovered and c\pmcd by defendant
or its agent, dnd that in consequence ot such nwh«runw by the

defendant or its agents the mule was killed, you shonl I find
the defendant not gmlty.

No. 2. “If you believe from the evidence that none of the
agents, servants, or employees, of the defendant had knowl-
ul&re of the e\htence of said well, you should find the derend-
and not guilty.”

And the court, on request of defendant below, gave the fol-
lowing instruction to wit:

.\

No. 3. *And unless you believe from the evidence that the
defendant either owned or was iu actual possession of the land
on which the well was situated, you should find the defendant
not guilty.”

INSTRTCTIONS REFUSED.

And the court being requested by defendant below, to give
the following instructions, refused the same, to wit :

No. 4. The court instruets the jury that before vou ean find
thv defendant gnilty, you must believe from the evidence that
the plaintiff w ithout any negligence on his part, rode his mule
into a well dug by the defendant on the cground owned by the
defendant, and that the defe ndant, knmnnw such well to be
dug, left it uncovered.”

No. 5. “If a well was dug on the ground owned by defend-
ant by third parties, without its knowledge or consent, and
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said well remained uncovered without the knowledge of the
defendant, the defendant is not guilty.”

No. 6. “Unless there is evidence that the Railroad company
cither owned or was in the actual possession of the land on
which the well was dug, there is no presumption that the
Railroad company  or its agents knew of the existence of the
well.”

No. 7. “The owner of an unenclosed woodland, in which a
well was dug without the knowledge of the owner, is not liable
for anule which was rode on to such woodland without the
knowledge ot such owner.”

No 5. Unless you believe, from the evidence, that the
defendant, or some one of its agents, knew the well in question
was in existence, the defendant is not guilty.”

No. 9. * Browzing and grazing on, and riding over the un-
enclosed land of another, is not a matter of right; it is at
most an immunity.”  To which refusal defendant excepted,

No. 10, No error is claimed to be in this instruction.

At the request of the plaintiff’ below the court then gave
the following instructions, to wit:

‘The court instructs the jury, that if they believe from
the evidence that the Illinois Central Railroad Company
had a well upon their land, or upon land in possession of de-
fendant, and that they have carelessly and negligently left
it uncovered and exposed in such manner that the plaintiff’s
mule unavoidably fell into said well and was thereby lost to
the said plaintiff] then, and in that event, the railroad com-
pany is liable, and the jury should find the plaintift’s dam-
ages at such amount as the evidence shows him entitled to.”

To the giving of which instruction defendant excepted.

Verdiet.  Motion for new trial—overruled. Motion in
arrest—overruled. Judgment.  Defendant below prayed
an appeal, and has assigned the following errors, to-wit :

. ERRORS.

L. The court erred in not earrying the demurrer to the special plea
back to the declaration.

2. The court erred in not granting a new trial.

5. The court erred in not arresting thé judgment.

t. The court erred in giving iustruction No. 2,

5 The court erred in refusing instructions asked by defendant and
1 giving the instructions asked by plaintiff.

GREEN & GILBERT, Atfys for Appellant.
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ILLINOIS CENTRAL RAILROAD COMPANY, Appellant, Appeal from
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Appellee’s Brief.

The laws of this State do not require the owners of cattle to keep them inan
inclosure.  Seely vs. Peter's 5, Gilin,, 130 ; Misner vs. Lighthall, 609 r., 18

J/l/ﬁ ,',//:é / :/'/, y'

I
The long continued custom of the people of this State to allow cattle to run
and graze at large upon the uninclosed landsof the State or individuals, has
grown into a right, and i3 as sacred as any other common law right.
The leaving of the open well upon uninclosed lands is & nuisance and gross
negligence on the part of the defendant below.

II1.

So far as any question arises on the evidence it is a matter addressed to the
sound diseretion of the Jmy.

.

The instructions refused the defendant below were either abstract principles
of law or coverad by other instructions, and were properly refused.

v
The right of way of the defendant below, was not fenced as required by
law, at the place where the well was located.
We think the judgment of the Court below should be affirmed.
D. T. LINEGAR, Att'y for Appellee.
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