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SUPREME OOURT+THIRD };)IV/ISION
ArriL Tery, A. D. 1858.

HI_RK, Appeal from Jo Dav1ess County.
VA

/TRAINER.)  Abstract of Record.

OLIVE

W Appeal Bond, reciting that Trainer recovered a judgment of $55 against Shirk, before Josiah Conlee, a Justice of the

Peacs, Oct. 4th, 1856.
The Justice’s Transeript is as follows:

STATE OF ILLINOIS, JO DAVIESS COUNTY.
OLIVER TRAINER, )

Vs,
JOHN SHIRK, (

A case of damages, submitted to Samuel Jagger, Abel Proctor end Wilbias W. Williams,
chosen by the parties as arbitrators, who met on the 4th day of October, 1856, and after being duly sworn, heard the
testimony of the parties, after which they awarded to the plaintitf ﬁff}'—ﬁ\'p dollars and cost of arbitration, which will
appear from the award on file, The defendant demanded an appeal to the Cireuit Court, which was granted.  Tran-
script delivered to the defendant on the 22d day of October, A. D. 1856.

On the 25th of March, 1857, in the Circuit Court, a Jury car e, and upon issue joined, they found a verdict for the
plaintift for fifty-five dollars debt. Motion for naw  trial and motlon to arrest the judgment both overruled, and judg-
ment on the verdict.

BILL OF EXCEPTIONS,

Josinh Conlee testified that he was a Justice of the Peace, and that the following was the transeript in this case, of the
proceedings before him.  (Here the transeript above was set out. Said witnesses further testified that the parties came
before him and said they had agreed to arbitrate their difficulties and requested him to make out the papers.  Witness
stated that there was no suit pending before him at the time they requested him to make out their papers. They said
when they came to him that they had agreed, and wished witness to draw the arbitration papers, which he did, and the
following submission was made by him and signed by the parties:

The arbitration bond states that there is a controversy existing batween the parties, concerning the leasing or renting
of a farm by Trainer to Shirk and that they submit said controversy to the decision and arbitration of Samuel Jagger,
Abel Proctor and W, W. Williams,

Joseph Roberts then testified that he was a witness before the Arbitrators; that there was some difference between
the parties about the rent of the farm; there was due Trainer about $19. 1 was not called to testify to any question
about the lease of the farm; the money admitted by the defendant to be due to the plaintift was paid to the plaintiff
before the arbitration; Trainer did not like to take it; Shirk got a receipt drawn by the Squire for the money; this
conversation was before we testified; the question submitted to the arbitrators was concerning the destruction of a piece
of corn on land rented to Trainer; witness knew the corn was destroyed; there was nothing about the leasing and rent-
ing of a farm by Trainer from John Shirk; the only thing testified of was a dispute about corn alleged to have been de-
stroyed for want of a fence on the farm of the defendant, which he rented to the plaintiff; and by the lease was to build
by a cortain time,

W. W. Williams testified that he was one of the arbitrators, and that the matter testified of before the arbitrators was
the destruction of corn; he understood the disputz about the rent was settled before the arbitration,

It was in evidence that Shirk was present on the arbitration and examined the witnesses; the plaintiff then offered the
followiug award, which was objected to by the defendant’s Counsel, beeaus? it appeared from the evidence that the arbi-
trators awarded upon matters not contained in ths written submission; which objection was overruled by the Court and
the award read in evidence and the defendant excepted.

The award is entitled Oliver Trainar vs John Shirk, and after reciting that the matters in difference between the par-
ties to the above entitled suit were referred to the subscribed arbitrators mutually chosen by them, to examine the mat-
ter in controversy in said suit, and to make out their award thereon and deliver the same to the Justice; that they were
duly sworn and that they heard the proofs; states that they adjudg:d and determined that there was due to the plaintiff
from the defendant $55, and that he pay the same to the plaintft and all costs of suit, and is sigued by all the arbitra-
tors.

Josiah Conlee, called by the defendant, testified that he drew the submission offered in evidence; that when he drew
it he supposed the controversy grew out of the leasing and renting of a farm, but before the bond was signed the parties
settled the difficulty in regard to the rent and Shirk paid Trainer $19—the balance agreed to be due Trainer; that
Trainer objected to taking the money because he thought there was a trick in it, and would not receive it till the defend-
ant admitted that there was a matter still in controversy, and then Shirk paid the money and took the receipt offered in
evidence, which is a receipt dated Oct. 4th, 1856, for $19, in full of all debts up to date. Witness Conlee further testi-
fi:d that the only thing which was submitted {o the arbitrators was the question of damages done to the erops on the
farm for want of a fence, which by the lease Shirk was to build by a certain time. The for(:going was all the evidence.

The Court gave for the defendant the following instruetions:

1st. If the Jury believe from the evidence that the matter submitted to the arbitrators in the Court below was a dif-
ferent matter from the one stated in the written submission offered in evidence in this cause, then the law is with the de-
fendant.

2d. If the Jury believe from the evidence that after the submission offered in evidence was written and before it was
signed by the parties, the controversy concerning the leasing or renting of a farm was settled by the parties, and that the
defendant paid the difference between them, and that after the settlement they signed the submission, and a different sub-
ject of controversy was submitted to the arbitrators, upon which they rendered the award offered in evidence in this
cause, then the Jury should find for the defendant.

ERRORS ASSIGNED.

1st. Admitting evidence offered by plaintiff below.

2d. Verdict and judgment against law and evidence.

3d. Overruling motions for new trial and in arrest of judgment.

4th. Assuming jurisdiction to try the cause—there being no judgment of the Justice of the Peace.
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SUPREME COURT THIRD DIVISION.
Arrir Terym, A. D. 1858.

JOHN SHIRK, Appeal from Jo Daviess County.
Vs,

OLIVER TRAINER. Abstract of Record.
Appeal Bond, reciting that Trainer recovered a judgment of $55 against Shirk, before Josiah Conlee, a Justice of the
Peace, Oct. 4th, 1856.
The Justice’s Transeript is as follows:
STATE OF ILLINOIS, JO DAVIESS COUNTY.
OLIVER TRAINER, )

VS
JOHN SHIRK, s‘

. A case of damages, submitted to Samuel Jagger, Abel Proctor und Wilbias W. Williams,
chosen by the parties as arbitrators, who met on the 4th day of October, 1856, and after being duly sworn, heard the
testimony of the parties, after which they awarded to the plaintiff fifty-five dollars and cost of arbitration, which will
appear from the award on file. The defendant demanded an appeal to the Circuit Court, which was granted. Tran-
seript delivered to the defendant on the 22d day of October, A. D. 1856.

On the 25th of March, 1857, in the Circuit Court, a J ury eame and upon issue joined, they found a verdict for the
plaintift for fifty-five dollars debt. Motion for new trial and motion to arrest the judgment both overruled, and Judg-
ment on the verdict.

BILL OF EXCEPTIONS.

Josiah Conlee testified that he was a Justice of the Peace, and that the following was the transcript in this case, of the
proceedings before him,  (Here the transeript above was set out.  Said  witnesses further testified that the parties came
before him and said they had agreed to arbitrate their difficulties and requested him to make out the papers.  Witness
stated that there was no suit pending before him at the time they requested him to make out their papers. They said
when they came to him that they had agreed, and wished witness to draw the arbitration papers, which he did, and the
following submission was made by him and signed by the parties:

The arbitration bond states that therz is a controversy existing between the parties, concerning the leasing or renting
of a farm by Trainer to Shirk and that they submit said controversy to the decision and arbitration of Samuel Jagger,
Abel Proetor and W, W. Williams.

Joseph Roberts then testified that he was a witness before the Arbitrators; that there was some difference botween
the parties about the rent of the farm; there was due Trainer about $19. I was not called to testify to any question
about the lease of the farm; the money admitted by the defendant to be due to the plaintiff was paid to the plaintiff
before the arbitration; Trainer did not like to take it; Shirk got a receipt drawn by the Squire for the money; this
conversation was before we testified; the question submitted to the arbitrators was concerning the destruction of a piece
of corn on land rented to Trainer; witness knew the corn was destroyed; there was nothing about the leasing and rent-
ing of a farm by Trainer from John Shirk; the only thing testified of was a dispute about corn alleged to have been de-
stroyed for want of a fence on the farm of the defendant, which he rentad to the plaintiff, and by the lease was to build
by a certain time. '

W. W. Williams testified that he was one of the arbitrators, and that the matter testified of before the arbitrators was
the destruction of corn; he understood the disput= about the rent was settled before the arbitration,

It was in evidence that Shirk was present on the arbitration and examined the witnesses; the plaintiff then offered the
followiug award, which was objected to by the defendant’s Counsel, beeaus: it appeared from the evidence that the arbi-
trators awarded upon matters not contained in the written submission; which objection was overruled by the Court and
the award read in evidence and the defendant exceptad.

The award is entitled Oliver Trainer vs John Shirk, and after veciting that the matters in difference between the par-
ties to the above entitled suit were referred to the subseribed arbitrators mutually chosen by them, to examine the mat-
ter in controversy in said suit, and to make out their award thereon and deliver the same to the Justice; that they were

. duly sworn and that they heard the proofs; states that they adjudg:d and determind that there was due to the plaintiff

from the defendant $55, and that he pay the same to the plaintiff and all costs of suit, and is signed by all the arbitra-
tors.

Josiah Conlee, called by the defendant, testified that he drew the submission offered in evidence; that when he drew
it he supposed the controversy grew out of the leasing and renting of a farm, but before the bond was signed the parties
settled the difficulty in regard to the rent and Shirk paid Traimer $19—the balance agreed to be due Trainer; that
Trainer objected to taking the money because he thought there was a trick in it, and would not receive it till the defend-
ant admitted that there was a matter still in controversy, and then Shirk paid the money and took the receipt offered in
evidence, which is a receipt dated Oct. 4th, 1856, for $19, in full of all debts up to date. Witness Conlee further testi-
fied that the only thing which was submitted to the arbitrators was the question of damages done to the crops on the
farm for want of a fence, which by the lease Shirk was to build by a certain time. The foregoing was all the evidence,

The Court gave for the defendant the following instructions:

1st. If the Jury believe from the evidence that the matter submitted to the arbitrators in the Court below was a dif-
ferent matter from the one stated in the written submission offered in evidence in this cause, then the law is with the de-
fendant.

2d. If the Jury believe from the evidence that after the submission offered in evidence was written and before it was
signed by the parties, the controversy concerning the leasing or renting of a farm was settled by the parties, and that the
defendant paid the difference between them, and that after the settlement they signed the submission, and a different sub-
ject of controversy was submitted to the arbitrators, upon which they rendered the award offered in evidence in this
cause, then the Jury should find for the defendant.

ERRORS ASSIGNED. :

Ist. Admitting evidence offered by plaintiff' below.

2d. Verdicet and judgment against law and evidence.

3d. Overruling motions for new trial and in arrest of judgment.

4th. Assuming jurisdiction to try the cause—there being no judgment of the Justice of the Peace.
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