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Pages 2 to 10

Pages 8 to 4,

Page 4,

/35/0-5F

STATE OF ILLINOIS, SUPREME COURT.

e T T N R Y IO

APPEAL FROM COOK.

JOHN V. FARWELL, Appellant and THOMAS
D. LOWTHER, Appellee.

ABSTRACT OF THE RECORD,

Tr1s was & suit in Chancery commenced by. John V. Farwell, Appellant against
Thomas D. Lowther, Appellee by bill of complaint filed in the Cook Circuit Court on
the Chancery side thereof to enforce the specific performance of an alleged contract of
sale of certain lots of Land in the City of Chicago, said suit was tried before the Hon.
George Manierre at the October Term of said Cireuit Court, 4. n. 1856.

Pleadings.

The bill of complaint sets forth that in and before the month of September, . p.
1855 said Lowther was or pretended to be the owner in fee simple of Lots numbered
seven (7) and eight (8) in Block numbered ten (10) in Fort Dearborn Addition to
the City of Chicago said lots being forty-eight feet on East Lake street in said
Chicago.

That on or about the 15th day of said September said Farwell wrote to said
Lowther requesting him to give the price and terms on which he would sell said lots
to said Farwell. That said Lowther immediately replied to said Farwell by a letter
in which he made a proposition in the words following.

Not one hour ago I authorized an agent to sell those lots on the following terms
which I give to you exactly as to him, viz:

“ Six Hundred Dollars per foot front, Ten per eent cash, the rest on bond and
mortgage tor say ten years at eight per cent interest, the lots to be improved of course,
Off this price I should have to allow 24 per cent commission if I sold through the
broker. That in a subsequent part of the same letter said Lowther stated that he
being a moderate man the price he had fixed would be satisfactory and he thought
upon that basis he and said Farwell could agree about details. That said Farwell
received said letter on the seventeenth of said September and immediately called on
said Lowther and acceded to the above terms, as stated in said letter.
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Pages 4 to 5.

Page 5.,

Page 6,

Page 7.

Page 9.

Pages 10, 11.
12, 18, 14, 15.

Pages 15 to 16,

Pages 16 to 17,

That on the morning of the eighteenth of said September said Farwell and said
Lowther both directed one Cyrus M. Hawley to make out a mortgage to secure the
deferred payments on said lots the said Lowther giving to said Hawley a particular
description of said lots and said contract.

That at the time it was understood between the parties that said mertgage should
be a common martgage, but that subsequently on the same day at the request of said
Lowther it was agreed to insert a power of sale in said mortgage and to make said
interest payable semi-annually and to insert a clause in ‘said martgage requiring the
building to be erected on said lots to be insured to the full amount which responsible
companies would be willing to insure thereon and that the insurance policies should
be assigned to said Lowther as additional security and that said Lowther in case of
loss or damage by five should at the request of said Farwell use the money recovered
on said insurance policies in repairing or reconstructing the buildings on said lots.
The bill then states that said Farwell has been ready to perform- his part of said
agreement, that he several times applied to said Lowther and requested him specific-
ally to perform his part thereof. '

That on the 4th day of October A. p. 1855 said Farwell tendered to said Lowther
twenty eight hundred and eighty dollars, the amount of the cash payment on said lots,
and also a bond for the deferred payments properly executed and a mortgage on said
lots to secure the same properly executed, said bond and mortgage being made in
accordance with the aforesaid contract and requested said Lowther to perform his
part of said contract.

Said bill then charges that said Lowther declines and refuses to perform his part of
said contract, and that the whole of said first payment hath been ready and unpro-
ductive in the hands of said Farwell for completing the said purchase from the time
it ought to have been completed by the terms of said contract.

The answer of said Lowther under oath is waived.

The bill then contains a prayer that said Lowther should be compelled specifically
to perform his said contract and that the writs of injunction and of summens might
issue.

The bill was sworn to by said Farwell.

An injuntion was granted by Hon. George Manierre which together with a writ of
summons duly issued out of said Circuit Court, and both writs were served upon
said Lowther.

On the 9th day of October 4. p. 1855 said Lowther filed a general demurer to
said bill.
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That by leave of the Court the said complainant filed an amendment to said bili
in words following:

And your orator further sheweth unte your Honor that the sum of six hundred
dollars per foot with interest thereon at 8 per cent per annum on 90 per cent
thereof for ten years was the purchase money of the said property at the expiration
of said ten years and said principal sum with the interest was considered and regard-
ded by said parties as the price of said property, if paid for at the time in said pro-
position mentioned, that is to say at the expiration of ten years and said 8 per cent per
annum was not and was not considered by the parties as interest for the loan or for-
bearance of money or in any other light than as purchase meney as above mentioned.
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Page 19,

Pages 19 to 20.

Pages 20 to 21

Page 21,

On the 27th day of February A. p. 1856 said Lowther filed another general demu-
rer to said bill.

On the 29th day of April o.p. 1856 said Lowther obtained leave to withdraw his
demurrer and to file his answer to said bill which he did on the same day.

Said answer admits that said Lowther was seised of said lots at the time stated in
said bill and had & fee simple estate therein, and that on or about the 15th day of
September 1855 he received from said Farwell a letter asking the terms on which he
would sell said Farwell said lots.

Said answer then states that said Lowther wrote to said Farwell a letter in which
he stated to said Farwell certain terms as a basis upon which he was willing to treat
with said Farwell for the sale of said lots, and that said Lowther believes a true copy
of said letter has been given by said Farwell in said bill.

And said Lowther in and by his said answer denies that the terms stated in said
letter constituted a definite proposition to sell said lots to said Farwell but were only
given as the basis of an agreement upon which Lowther was willing to negotiate and
was treated as such by both parties in their subsequent correspondence and conver-
sation.

Said answer further states that on the 17th day of September A. p. 1855 said
Lowther received from said Farwell a letter in answer to letter above referred to of
which the following is a copy. )

“Chicago, Sept. 17th 1855.”
Tromas D. Lowrner, Esq.”
Dear Sir!

Yours with proposition is received. Your
terms are very steep. Nevertheless rather than have any one buy it without knowing
that they will improve I should rather take the chances myself of that cool $20.000
at all events. I should like to see you before a sale is made and know who is buying
and if it is any of our wild speculators in real estate would like to put my lot in at a
proportion atevaluation with yours and change my quarters which I can do to good
advantage. If a speculator has taken up your proposition in the time you are away
of your agent you may consider me a purchaser less the commission you would pay
your agent on your basis, particulars to be airanged hereafter and as having accepted
this morning unless the said party will buy mine in which case I would rather sell.

Yours very truly
Joux V. FarweLr.”

Said answer further states that said Lowther never made any other proposition of
any kind in writing to said Farwell and never received any answer or acceptance in
writing from said Farwell other than as above set forth and that all other propositions
on the part of said Lowther relative to the sale of said lots to -said Farwell and all
other communications acceding thereto on the part of said Farwell were not in writing,
nor was there any memorandum thereof signed by said Lowther or said Farwell or
by any person legally authorized to sign for them or either of them, and that the same
were void as being contrary to the statute against frauds and perjuries, and said
Lowther claims the benefit of said statute as fully as if the same had been specially
pleaded. Said answer further states that on the morning of September 18th 4. v.
1855 said Lowther declined making the proposed contract because he was advised by
his Attorney that'it would not be a legal contract, and if a contract was to be made
between them, they must agree upon a different price, which should bear alegal rate
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of interest to all of which said Farwell agreed, that they could never afterwards agree
upon the price and that no contract was made between them, that said Lowther never
directed or authorized said Hawley to make out a mortgage. That it was agreed
that a mortgage should be made out either by said Hawley or by said Lowther's
Attorney when the amount of the purchase money should be agreed upon, but that
the particular form of mortgage was not then agreed upon. That on the 19th day of

September A. p. 1855 said Farwell relinquished all claim which he might have had '

on said Lowther for the sale of said lots stating to said Lowther that the bargain bet-
ween them “ might go” that he would give up the trade, that he had suspected all
along that some one else wanted the lots and they might have them for him.

That afterwards on the same day said Lowther wrote to said Farwell informing
him that he also considered the bargain between them at an end and entirely
broken off.

That on the next day said Lowther received a letter from said Farwell in answer to
the letter of said Lowther last referred to which letter is as follows, towit:

¢ Chicago, Sept. 19th, 1855.”
“Tromas D. Lowrner, Esq.”
Dear Sir!

Your note requesting me to pay your
Att'y 5 is received, also accusing me of backing out of my bargain from which I beg
leave to demur. ¢ Back out” is not my name. I stand ready now to carry out my
contract with you to the letter, but I am not willing that you should make one fair
trade with me, and then alter it to suit your own fancy, in violation of our first under-
standing, according to our bargain made Monday evening you are only entitled to
yearly interest as that is always the case when not otherwise stipulated and to a
motg. without any power of sale or Ins. stipulation all of which you have dragged in
afterwards contrary to stipulation and usage in such cases and to cap the climax put
on 10 per cent interest, on énterest in view of which it occurs to me that you are the
party who has backet out, and that you are indebted to my Att'y for papers actually
made out, saying nothing about my time and trouble, which are as valuable to me as
your time is to you. You say your computation is only $1000 more than mine
instead of which you have added that amount more to the principal on which you get
semi-annual interest at 6 per cent.

You pay my Att'y $10 and I will pay yours $5 which would be right in view of
the services performed by each and the result of the trade. Should you find a pur-
chaser for your lot I should like to have you put mine in at a fair proportion, and if
you can find any one who is d—mn fool enough to submit to your terms on the whole
property I will give you a handsome commission for doing the business.

Yours very respectfully
. Jonx V. FarweLy,”

That since said Lowther received the letter last mentioned, there have been no
dealings of any kind between said Lowther and said Farwell.

Said answer concludes in the usual form, On the 80th day of April 4, . 1856 said
Farwell filed a general replication to said answer, The—couse-thon—eamemon—te—be
heared before the court.
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That by leave of the Court the following amendment was made by said Lowther
to his said answer. That the contract set forth in said bill of complaint is usurious
and contrary to the statute in such case made and provided, and this defendant
hereby claims the benefit of said statute as fully as if the same were specially pleaded.

The cause then came on to be heard before the court, and upon the hearing said
Farwell introduced in

Hvidence a letter from said Lowther to said Farwell of which the following is a
copy under a stipulation made by C. Beckwith Esq. of Counsel for said Lowther.
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“Mr. Joun V. FarwrrL.”
Dear Sir!

Not one hour ago I authorized an agent
to sell those lots on the following terms, which I give to you exactly as to him,
viz: six hundred dollars per foot front. Ten per cent cash, the rest on Bond
and Mortgage for say ten years at eight per cent interest, the lots to be im-
proved of course. Off this price I should have to allow 24 per cent commissions
if T sold through the broker,

I have made some inquiry (since I saw you) among the most cautious and
sagacious operators in business and real estate and I am quite exact in saying
that all agree in thinking the lots cheap at that and they who do not value that
front at a thousand a foot at present yet predict that it will be worth that in a
year or two, I think it very possible myself considering that the lots there are
in fact double depth. But being a moderate man the price I have fixed will be
satisfactory and I think that upon that basis we could agree about details. As
[ have arranged to leave town Monday morning I shall not be able to call upon
you but will see you on my return Wednesday.

Should you advise me meanwhile that your party is willing to mike some
cool twenty thousand by buying the best lots on Lake street.

Respectfully yours‘
T. D. Lowruer.”

I just hear that McGee is in fits because he sold a 90 foot lot (20 front) on
Lake near Wells too cheap at a thousand a foot. No improvement on it of
any value. By the bye what will you take for your lot, if I can sell them all
together ?

Also the deposition of Cyrus M. Hawley in which he stated that he was an
Att’ly at Law by profession and resided in the City of Chicago, that he had
known the said Farwell a little more than a year and said Lowther since the
18th day of September then last past, that in the full of 1855 he was acting as
Attorney and Collecting Agent of Cooley, Wadsworth & Co. Merchants of the City of
Chicago, that his place of business was at their house in the City of Chicago where
he spent most of his time, that said Farwell was a member of the firm of Cooley,
Wedsworth & Co. during the fall of 1855.

That he knew of negotiations in the fall af 1855 between said Farwell and said
Lowther for Lots seven (7) and eight (8) in Block ten (10) in Fort Dearborn Addi-
tion to Chicago that the first he knew of it was on the 18th day of September 1855,
that said Lowther agreed to sell to said Farwell those lots for the sum of six hundred
dollars per foot two and a half per. cent off for the commissions which he said he
would have to pay if he sold through the broker; ten per cent cash down, the balance
in ten years with interest at eight per cent secured by bond and mortgage as Mr.
Lowther said, that Mr. Farwell spoke of a note as accompanying the mortgage, that he
remarked to both of them, that there was very little difference in the effect of the two
instruments : that said Farwell then said he would give his bond; that said Lowther
stated that he would see his Attorney and consult him which he had better take a
note or a bond and would return in the ecMrse of half an hour or an hour requesting
said Hawley to leave the description of the imstrument accompanying the mortgage
blank until he returned.
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That he knew of a letter from said Lowther to said Farwell written previous to the
time of the conversation just related containing a proposition to said Farwell for the
sale of said lots, that he did not know the date but thought that it must have been a
short time previous to the 18th day of September 4. n. 1855, That said Lowther
called at the office of Cooley, Wadsworth & Co. on the morning of the 18th of Sep-
tember A. p. 1855, and asked for said Farwell that he said his name was Lowther,
that he called to see said Farwell in relation to the sale of some lots, that soon said
Farwell came in. That both of them then directed him to draw the papers for the
sale of said lots; that said Lowther gave the consideration twenty eight thousand and
eighty dollars ($28,080) which was deducting 2% per cent commission. That he was
directed by both of them to draw a mortgage for the balance after deducting ten per
cent cash down upon the said lots. That he drew a deed and mortgage as directed;
that he left a blank in the mortgage to insert the instrument note or bond he thonght,
as the parties should agree, that upon examining the instrument he then recollected
that he inserted the word Bond in the Mortgage to be changed to note if said Lowther
preferred it; that said Lowther at the request of said Hawley gave him a deseription
of the said lots as he had before described them: That the conversation between the
parties was the statement of a contract they had made. That there was a conversa-
tion as to a negotiation between them on the day or evening before, and that hig im-
pression from that conversation was that the contract was concluded on the day or
evening before,

That said Lowther stated in the conversation of the 18th of September 1855 that
the price of said lots was to be $600 per foot and that there was 2§ per cent to
be taken from that as a commission which he would have to pay if he sold through a
broker, ten per cent down in money and the balance in ten years with eight per cent
per annum. He said he would take a draft on a New York Bank at 90 days for the
cash payment, the balance was to be secured by a bond and Mortgage upon the lots.

That the payment of the first instalment by draft on New York was a matter that
came up there as said Hawley understood it, and that said Lowther was willing to
receive the draft as cash.

That said Farwell called upon said Lowther and tendered him some money amoun-
ting he thought to $2880 in gold on the 4th day of October 1855 and a bond in the
sum of $51,840 conditioned for the payment of the sum of $25,920 with interest at
the rate of 8 per cent payable semi-annually and a mortgage upon said lots as security
for the payment of the Bond.

The Bond and Mortgage are made exhibits marked No. 1 and 2 and submitted
with the Deposition of said Hawley as part thereof.

That said Farwell said at the time the tender was made that he made it i fulfil-
ment of their agreement for the sale of said lots. Lowther said he could not accept
it then. He refused the tender absolutely. The tender was not made sooner because
said Lowther was absent from the City.

In reply to the Cross Interrogatories propounded to said Hawley by said Lowther’s
solicitor said deposition further states that on the night before the morning of the
18th of September 1855 said Farwell told said Hawley that said Lowther would be
at the store of Cooley, Wadsworth & Co. That said Hawley remembers distinctly
the substance of what occurred on said 18th day of September and he thinks he remem-
bers nearly the order in which it occured.  That said Lowther as Mr. Hawley thinks
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enquired of said Hawley in reference to our Usury laws. He asked what our rates of
interest ‘were, said Hawley informed him ‘that if usury entered into a contract a Court
of Chancery would rip it up, and that no_ evasion would destroy the effect of that
usury. Said Lowther stated that in the contract between him and Mr. Farwell for
the sale of said lots there was no usury about it. That it was all consideration money.
Mr. Farwell also stated so. Mr. Lowther then said that he wished to avoid the ap-
pearance of usury. In their conversation of the 18th of September 1855 said Far-
well and said Lowther were discussing or talking about a note or a bond, and what
the law of usury of the State of Illinois was; another topic was the changing the pay-
ment of interest from annually to semi-annually, another was Mr. Farwell wished Mr.
Lowther to take his 90 day, draft on New York.

It was proposed in order to avoid the appearance of usury to add two per cent in-
terest to the note and have it so that the note would call for 6 per cent instead of 8
per cent.  Either Mr. Hawley or Mr. Lowther suggested that the two per cent should
be added in the large note or that separate notes should be given. The parties dis-
cussed the question, whether said interest should be paid annually or semi-annually.
They were agreed upon the character of the improvements and when they should be
erected. They simply named that on ordinary mortgage was to be used.

That said Hawley went with Farwell when he made the tender and went so that he
(said Hawley) slfould know it; that said Lowther then made a remark that Mr, Far-
well was too late or something like that.

Mr. Farwell said he came to let him know that he never backed out, of a trade.

There was something said by Mr. Lowther about selling Farwell's lot. Said Haw-
ley in his said deposition further states (in reply to the following cross interrogatory
proposed by said Lowther’s, said Solicitor. “In one of your answers in the first
examination you state that Mr. Lowther was absent from town as the reason why this
tender was not made sooner. Do you mean to swear that he was out of town and if
so how do you know it?”) I mean to state that I believe he was out of town. On the
evening of the 18th of September last Mr. Lowther told me that he was going into
the country hunting to be gone three weeks that he expected to leave to morrow or
next day. A short time after this I called to ascertain at the Young America Hotel
where he was stopping and was told by the Clerk that he was gone. I went to the
Hotel from that time every day up to the time when the tender was made to make
him the tender.”

The said deposition further states that Mr. Lowther did not come back at twelve
o’clock on the morning of the 18th of September 1855.

That after dinner of that day Mr. Le Moyne came to the store and stated that he
came as the Attorney of Mr, Lowther and that Mr. Lowther preferred a bond at the
same time presenting a blank also a mortgage in blank, said witness thinks that Mr.
Farwell had at that time drawn an agreement between himself and said Lowther as
to said lots, that he does not know whether that agreement contained the terms of the
contract as witness understood them, that he did not examine it critically; that said
Farwell stated to said witness on the evening of the 17th of September 1855 that he
had bought Lots seven (7) and eight (8) before referred to of Mr. Lowther the defen-
dant specifying the terms as witness had before stated them and wished the witness
to be at the store in the morning to draft the necessary papers.

That witness heard said Lowther make two statements in relation to the contract as
affected by usury. The first was at the store of Cooley, Wadsworth & Co. on the
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morning of the 18th of September then last past. The second on the evening of the
In both conversations he said
When it
was proposed to add two per cent to the note so that the note would call for 6 per
cent instead of 8 per cent witness understood that the 6 per cent purchase should be

same day at his room in the Young America Hotel.
there was no usury in the contract, that the 8 per cent was consideration.

equivalent to the 8 per cent purchase so as to have the same aggregate amount paid
for the land by the end of the ten years.

Witness understood that the 24 per cent deduction was to be treated as a commir.
sion, that the price was $600 per foot.
accepting said tender, that he had left the property for sale with some agents, that
they had in violation of his instructions sold it to one McCalla or McAuley and he

That Mr. Lowther gave as a reason for not

wished Mr. Farwell to go and figure with him.

The complainant then rested his case.

The defendant to sustain the issue on his part, introduced the deposition of Samuel
L. Baker, in which said Baker stated that he was an Attorney, that he had a partial
acquaintance with Mr. Farwell and had known Mr. Lowther the defendant for four or
five years then past, that he was at Mr. Lowther’s room at Young America in the
month of September 4. p. 1855. It was in the evening. Mr. Hawley came in soon
Mr. Lowther was then
figuring and making a statement to see what the price was to be, and they agreed,
said witness believed, that they were to meet the next morning at Mr. Le Moyne’s

after to see about purchasing said lots for a Mr. Farwell.

office and Lowther was to make Hawley a proposition.
fix a price then.

Hawley asked Lowther to
Lowther told him he could not do it then until he got through with
his figuring, that he was not prepared to do it then, but would do it next morning.

Mr. Hawley left the room before the witness left, and witness heard all the conver-
sation. Mr. Lowther asked the witness before Hawley came in, if it would be safe to
sell the property at 8 per cent interest. Witness told him it would not, the law allowed
only 6 per cent, that he must put price enough upon his property to make up the
extra interest, that he must be very careful about selling in that way, he might get
into trouble:

Witness understood that the figuring was for the purpose of seeing what the price
of the property should be.

The defendant also introduced the deposition of John V. Le Moyne in which he
stated that he was a lawyer, that he knew both the parties.

That the first conversation he heard between them, was on the eighteenth day of
September A. p. 1855, in reference to the lots in question. The conversation was at
the office of the witness, and was about the form of securities to be given for the de-
ferred payments.

Complainant presented a calculation which he had made of the amount and also an
article of agreement, which, he said, contained the terms they had agreed upon as he
understood them, which he wished the defendant to sign. The defendant objected to
sign the agreement and said he was not satisfied of the correctness of the calcula
tion and refused to sign the agreement, said Le would make the calculation himself,
as he understood the agreement, and as witness Lelieves, they agreed to meet the next
morning at the same place. The defendant objected to the agreement in other respects
besides the amount inserted, They discussed, witness thinks, the form of a mortgage
to be given, that is the impression of the witness, and he thinks they instructed him to
draw a mertgage, leaving the amount to be filled up afterwards. The article of agree-
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ment in the hand writing of the complainant, and which he wished defendant to sign,
was left at the office of the witness, and he here produced it to the Master in Chan-
cery, who markea it Exhibit No. 1 and appended it to the deposition, also the calcula-
tion presented by the complainant as his estimate of the amount to be paid for said
property, was appended to said deposition marked Exhibit No. 2.

That on the morning of the next day, in the office of the witness, Lowther showed
Farwell his calculation. Farwell objected to it, said it was too large. It was several
hundred dollars larger than Mr. Farwells. That witness believed they both refeirred
to him as to which he thought right, that was his impression. He told them that he
had not made any calculation and did not know anything about it. He thought Low-
ther tried to show Farwell why his account was correct. Farwell did not say much.
Afier standing a few minutes, he said to Mr. Lowther that the trade might go, that he
had believed from the first that some one else was after thelots they might have them
for him, and then walked directly out of the office; that witnese never saw the said
Farwell and Lowther together again until the time the testimony was taken. The
impression of the witness is that in the last conversation referred to by Lim, Mr. Far-
well said nothing except in regard to the calculation of the amount, and the words wit-
ness stated above.

That witness thought said Lowther waited after the second conversation, he before
referred to, for an hour and then proeeeded to write a letter to Farwell, that witness
believed he saw it was addressed to Farwell,

The impression of witness was that when complainant presented said article of
agreement, Lowther lovked at it for a short time and said that it was not as he had
agreed and objected to it for other reasons, witness thought Lowther said that it did
not call for a bond, and that there was some dizcussion about draft on New Youk, that
the principal objection was the amount.

That witness told Lowther that Farwells computation seemed to be correct, but
that he had merely glanced at it.

That as witness recollects, the difference between Mr. Lowther’s computation and
Mr. Farwell’s, it was that by Mr. Farwell's computation, Mr. Lowther received the
same amount at the end of the ten years, which they seemed to agree upon as the cor-
rect amount, but that the payments did not come at the same time, a greater propor-
tion of the money by Farwell’s computation came at a later period than they seemed
to have agreed upon before, and Lowther claimed that he lost the interest on those
sums; that witness thinks Lowther told Farwell that the money he did not receive by
Farwell’s computation was worth ten per cent; that he ought to have it and that it
was so calculated in his calculation.

That witness may not have heard all the conversation of September 19th, 1855,
that he was sitting on the other side of the office with his back to the parties
and paying no attention to the conversaiion during the first few minutes Mr. Farwell
was there, that then he thinks they called him to them, at any rate he went
where they were discussing the calculation, that the distinct recollection of the wit-
ness was that Farwell used the words “the trade might go” without any qualifica-
tion, that he would bave heard if Mr. Farwell had added the words on those
terms in the same tone of voice which be used in the rest of the conversation.

That said witness had a conversation after the bill was filed at which time he
may have said to Mr. Hawley, that on the 19th September after Mr. Farwell



RECORD,

Pages 45 to 50.
ol 52,

Pages 45 to 46,
48, 49. 50.

49. 50

Page 47.

had thrown up the trade that Lowther said to him if Mr. Farwell should come
back within an hour he would be willlng to give bim a chance to complete the
bargain, if he did not he would take him at his word and consider the bargain
at an end, and that Mr. Lowther did wait an hour to see if Mr. Farwell should
repent of what he had said, that witness stated that he might have said this but
did not remember distiniz that he did.

That witness commen
made an Exhibit No. 3.

That exhibits numbered four and five are in the handwriting of the complainant and
are attached to said deposition.

to draw a mortgage which he produced and it was

These exhibits are the same letters of said Farwell which are copied into the answer
of defendant and from that answer into this abstract. : ;

That the recollection of thevitness was that during conversation of the 19th of
September he went up to the desk where Lowther and Farwell were talking, and that
within perhaps a minute or two or a very short time Farwell turned away from the
desk said the words above stated and went out.

This was all the testimony introduced on the part of the Complainant or defendant.

The Court after hearing the evidence and the argument of counsel found the issue
for the defendant and entered an order and decree dissolving the injunction issued in
said eause and dismissing complainants said bill with costs.

The complainant excepted to the entering of this decree and order and appealed to
this Court. And assigns the following errors, that said decree is against law and that
said decree is against the evidence, that said decree should have been for complainant
instead of for defendant.

WILLIAMS & WOODBRIDGE,

Solicitors for Appellant,
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STATE OF ILLINOIS, ss.

SUPREME COURT, APRIL TERM, A. D. 1857,

Jonuxn V. FARWELL, 1
i & Appedl from Cook County Circuit Court,
’ in Chancery.
Trovas D. LoOWTHER, 1

J

The Complainant asks a Court of Equity to enforce a contract for the sale
of cortain Lots, which contract he assumes to set forth in his bill of Com-
plaint. In order to establish his right to specific performance he must
show :

Frrst—That there was an offer made to him by the Defendant to make a
contract. : :

Sgooxp—That this offer was accepted.

Taizp—That such contract was reduced to writing, sufficient to satisfy the
statute of frauds.

Tourra—That guch contract wasa legal one, and of such a character as
that a Court of equity would enforce it.

Freru—That if any such contract was made that it was still an existing
contract at the time of the commencement of this suit.

If the Complainant fails in establishing any oue of these requisites, he
cannot ask the Court to grant the relief prayed for in his bill.

Frast—The offer which is set up in the bill is contained in a letter from
Defendant to Complainant, which is as follows :

«Jonx V. Farweri— Dear Sir: Not one hour ago, 1 authorized an
agent to sell those lots on the following terms, which I give to you exactly
as to him, viz. :

«Qix hundred dollars per foot front. Ten per cent. cash, the rest on Bond
and Mortgage, for, say ten years, ab eight per cent. interest, the lots to be
improved, of course. Off this price, I should have to allow 2% per cent.
commission, if I sold through the Broker.

« T have made some inquiries, (since I saw you,) among the most cautious
and sagacious operators in business and Real Estate, and I am quite exact in
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saying, that all agree in thinking the lots cheap at that, and they who do
not value that front at a thousand a foot at present yet, predict that it will
be worth that in a year or two, I think it very possible myself, considering
that the lots there are in fact double depths. But being a moderate m:ar;,
the price that I have fixed will be satisfactory, and I think that upon this
basis we could agree abont details.”

“As I have arranged to leave town, Monday Morning, I shall not be able
to call upon you, but will see you on my return, Wednesday, shouid you
advise me, meanwhile, that your party is willing to make some cool twenty
thousand by buying the best lots on Lake street.

“ Respectfully, Yours, &e.,
“T. D. Lowrugr.”

“T just hear that Mr. McGee is in fits because he sold a ninety foot. lot,
(20 front,) on Lake street, near Wells, too cheap, at a thousand a foot, no
improvements on it, of any value. By-the-by, what will you take for vour
lot if T ean sell them together.”

This letter is relied upon as containing the contract coneluded between the
parties. The Defendant expressly and plainly states, not a distinetive pro-
position, that upon certain terms therein naméd, he will sell the lots in qiws—
tion, but gives certain terms as a preliminary basis, upon which he would
treat with Complainant for the making of a contract, it contemplated some-
thing in the future more definite, and eould not be vnderstood in any
other way, and was not understood in any different sense. The words of
the Defendant are, T think upen this Jasis we could agree about details,”
The Defendant does not say that upon such terms he will sell, but upon this
basis he thinks they could trade. I ask if by any proper and natural con-
st-uction of language this can be made to mean that the Defendant offered
to the Complainant the premises in question, on the terms therein men-
tioned. :

Had the Complainant the right by accepting the terms named in that letter,
to force the Defendant to agree upon such detail as he might insist upon, or
in other words, had he the right by an acceptance to make that the whole
contract between them, which is only offered to him as a basis, is the basis of
a contract, and a contract complete, one and the same thing.

The position of the parties would have been very different had these same
terms been offered, and after an acceptanee by the Complainant, he Lad then
been told that thoy only constituted the basis of a contract, and were so
intended.

He might then have said, however deficient in regard 1o detail this proposal
might be, yet he had a right to presume that it contained all the terms of the
Defendant. Butinthe present case, hae i3 expressly notified that the Defendant
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only offers this as a basis, that there are other matters to be arranged which the
Defendant thinks material. Tt way be true, that had the terms contained
in this letter been offered by one party, as a contract, and accepted by the
other, that there would be enough agreed upon between the parties to make
acomplete contract, and that the detail would be supplied by legal implica-
tion and well established custom, but is this any reason why a party shall
be prevented from insisting upon other, and different, and perhaps to him,
more advantageous detail than would be thus supplied when he has so
plainly told the other party that there are other terms upon which it wili be
necessary for them to agree, thereby forbidding any presumption, that he
intends that such detail may be supplied by implication or custom.

There are a number of conditions which might be added to the terms con-
tained in the letter, and some of them certainly not unimportant ones,
which the Defendant might have insisted upon, which would have been in no
way inconsistent with the terms proposed as a basis. But it seems useless
to discuss the importance or unimportance of any such conditions, for surely
the Complainant has no right to decide whether it is important or not to the
Defendant, to have such terms as he might ask, or such terms as would be
supplied by inference, when he has neither expressly, or by implication,
agreed that those terms shall be settled in the latter way. It seems from the
evidence that both parties thought these details important, for afterwards
in discussing them, they quarreed, and this controversy had its beginning,

Judge Bouvier says : “It must be remembered that there is a distinction
between the promise to do a thing at a fature time, as ¢I have no objection
lo guaranty,’ and an actual present ‘agreement ‘I do hereby guaranty.
In the former case there is no present engagement, and unless notice of
acceptance be given, the parties are not bound, while in the latter case there
is a positive obligation.”

1 Bouvier Inst. 366.
Symmens vs. Want. 2 Stark, 371,
: 3 Exch. 640.

The whole contract must be contained in the writing. (See authorities
cited below.) The meaning of this letter is so plain that there can. be no
claim made by the complainant that it was not perefectly well understood
by him as proposing the mere preliminary terms of a contract. In answer
to this letter of the Defendant, he writes the letter dated September 17th,
(Exhibit No. 4,) in which he says :

% Carcaao, Sept. 17th, 1857.

“Tros. D. Lowrner— Dear Sir :  Yours, with proposition, is received.
“Your terms are very steep. Nevertheless, rather than have any one buy it
“without knowing that they will improve, I should rather take the chance
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“myself of that cool $20,000. At all events, I should like to see you
& béfore a sale is made, and know who is buying, and if it is any of our wild
“speculators in Real Estate, would like to put my lot in at a proportional
“valuation with yours, and change my quarters, which Ican do to goed
advéntage.

“1¢ a speculator has taken ap your proposition in the time you are away,
“of your agent, you may consider me a purchaser, less the commission you
“ would pay your agent on your basis, particulars to be arranged hereafter
“and, as having accepted this morning, unless the same party will buy
“mine, in which case 1 would rather sell.

“Yours, very truly,
“Joun V. Farwerr.”

Upon certain conditions he may be considered a purchaser “ on your
basis, particulars to be arranged hereafter)’ recognizing that it is only a
bases which is proposed, that there are particulars to be arranged, and not
that they are to be settled by implications. These two letters show that at
that tin;e both parties understood the letter which is now claimed, contained
the contract as only containing a part, it may be, perbaps, the most import-
ant part, of a contract which the Defendant might, upon subsequent diseus-
sion, be willing to make with the Complainant, it was but a preliminary
step towards making a bargain. If the Complainant was prepared to come
up to the price named, he would deem it worth while to call and see him,
and he thought they conld arrange a trade. One party gives certain terms
as a basis, and proposes a meeting to arrange a contract if' there is a proba-
bility of an agreement. The other recognises the offer as that of a basis, and
then the evidence of the Complainant shows that the parties did subsequently
meet, and tried to complete a contract. Whether they did or not complete
a contract is not the question. The question is, does the letter contain a
complete agreement. v

There is no claim made in the bill of Complainant in this suit, of any ether
proposition in writing made by Defendant.

Tf this is the proper interpretation of this correspondence, then they
only received from the Defendant part of the terms of the contract which
he ’was willing to make, and surely will not claim that a Court will either
enforce a part of a contract, or manufacture a part, and then enforce the
execution of the whole.

Secoxp—If I am wrong in the construction of this offer, the question then
arises, Was there any legal acceptance of it so as to make a contract suffi-
cient to satisfy the provision of the Statute of Frauds. In order to make a
contract of any kind, there must be the aggregatio mentium of the parties;
there must be an assent or agreement by both to the same proposition.

‘

There must be a promise by one, accepted by the other. A mere unae-
cepted proposal is no contract,

Story on Contracts, Sec. 377 & 8.

McKinley vs. Watkins, 13 Ills. 143.

Mutuality of assent is the first requisite of all contract, By the Statute

of Frauds it is provided that all contracts for the sale of Real Estate shall
ouly be proved by written evidence, the contract must be in writing.
The whole contract must be there, and it is not sufficient that the writing
contain the essential facts. Parol testimony cannot be allowed to add to or
take from the writing, “Lord Eldon observed that in crder to form a con-
tract by letter, he apprehended nothing more was necessary than this, that
when one man makes an offer to another to sell for so much, and the other
closes with his offer, the party secking the specific performance of such an
agreement, is bound to find in the correspondence, not merely a treaty, still
less a proposal, for an agrecment, but a treaty with reference to which
mutual eonsent can he clearly demoustrated.”

Sugden on Vend, P.124, 5.

“ It s not necessary that the written evidence required by the Statue
should be comprised in a single document, nor that it should be drawn up
in any particular form. It is sufficient if the contract can be plainly made
out, inall its terms, from any writing of the party, or even from his corre-
spondence.  But it must be collected from the writings, verbal testimony, not
being admissible to supply any defect or omissions in the written evidence.”

1 Greenleaf, Ev. Sec. 268, P. 349,

“The Complainant must show a complete written agreement.”

Abeel vs. Radclife. 15 Johns, 301,
Sears vs. Brink. 3 Johns, 215.

The Trustees of Baptist Church of
Jithacea vs. Bigelow. 16 Wend, 28.

1 N. H. 159.

6 Eng. Com. Law Rept. 620.

7 Eng. Com. Law Rept. 331.

Then if the assent of the parties is so essential, and the contract must be
in writing, how vitally important must it be that the assent of the parties
shall appear from the written memorandum, and not be left to be supplied
by parol evidence. The writing must show what has been assented to, and
agreed upon, and it is not sufficient that it shows what one party offered,
unless the other party assented to the same and it became a contract. It is
no answer to this to say that the note or memorandum required by the
Statute need not be signed, except by the party sought to be charged, for
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the note or memorandum required is a note or memorandum of the agree-
meni of the parties. «The instrument must contain words of final agree-
ment.” i
Chitty on Contracts, P. 68 of margin.

And the provision requiring only the signature of the party sought to be
charged is only a provision to prohibit a party who has executed what pur-
ports to be the agreement between himself and another, from denying, if at
any subsequent time it should become his interest so to do, that such was the
agreement he had made. The distinction is a very plain one between a pro-
position containing the terms of an agreement offered by one party to the
other, and signed by that party, and the embodiment in writing of an agree-
ment after it has been concluded, and the signing of it by the party sought to
be charged. In the first case, a party proposes what under certain terms and
conditions he is willing to do if the other party accepts those terms. In the
other case he assumes to put in writing what the other party, as well as he,
has bound himself to do. The proposal necessarily precedes the assent,
agreement or contract, the note or memorandum of the agreement required
by vhe Statute as necessarily follows, and should be the embodiment in
writing of that agreement. The one is a conditional offer, the other an
obsolute engagement. It is true the proposal may become a most import-
ant part of the agreement, but there is another part equally as important
and necessary, and that is the acceptance. These, together, make the agree-
ment, which the Statute requires shall be in writing. This writing is not the
writing of either party. It is the writing of both, and must speak for both.
“The Statute of Frauds requires the ceremony of reducing the engagement
“of the parties to writing, and that the signature of the party to be charged
“shall be attached thereto, merely for the purpose of affording more certain
“ proof of their previously completed agreement.”

Chitty on Coxitracts, P. 76 of maigin.
Laythoarp vs. Brvant. 29 Eng. Com. Law, P. 742.

“The note or memorandum of the agreement must show that there was
“an agreement on the part of the Vendor to sell, and the Vendee to buy.”

1 Bouviers, Inst. P. 365.

The position upon which we rely is not that the same writing which con-
tains the proposal, must also show the acceptance. But that when o mere
proposition is made in writing for the sale of Real FEsiate, it must be
accepted in writing, in order to make it binding upon either party, other-
wise the most essential part of the contract, the very part which makes the
proposal a part of the contract, must be proved by parol testimony. Such a
a construction would be in violation of some of the oldest and most firmly

£ 1agre. tos)

9

established principles of law., It would give to one party the power to
enforce obligations on the part of the other party, while he was free to’
execute or not, as he deemed most to his advantage.

The reason of that provision in the Statute of Frauds, which requires only
that the writing shall be signed by the party sought to be charged, is very
evident. He has said by the execution of the writing that this is the agree-
ment of both parties, that at the time of his signing that agreement they had
both assented to, and fully agreed upon this, If this be true, and he should
not be allowed to deny it, then there was a time when he had the opportunity
of insisting that the other party should also sign the writing. If he chose
by his neglect to give to the other party the evidence of their agreement, by
which he might be held, without requiring the other party to give to him
the same evidence, it is a neglect of his own, of which he shall not be allowed
to take advantage. Such is the reason of the rule given by Chitty.

Chitty on Centracts, P. 16.
Laythoarp vs. Bryant. 29 Eng. Com. Law Rept. P. 743

But how can any such reason apply if the  written proposal ean be
accepted by parol,© A party receives the written proposal, when the
parties are not together, he calls on the party sending it, and accepts ver-
bally, and thus fixes the liability of the other party. The party sending the
proposition is thus fixed without any default or negleet on his part, (for I
believe it is neither faulty or negligent to send a written proposition). If
such an acceptance is good, after making the first overture, he has no oppor-
tunity to insist upon receiving from the other party the same evidence of
liability, which he Fas given, and he is completely at the merey of the other
party. Such is certainly not the law. -

“ Where a contract is required by Statute of Frauds, to be in writing,
“it is essential that those matters should appear upon the face of the
“document, by which it is to be proved, because the object and meaning
“of that act are, that the agreement shall be signed by the prlrt_v;
“chargeable therewith. If, therefore, in such a case, only the offer or
“proposal of one party were in writing, and a written acceptance of
“the proposal could not be shown, or if the absolute engagement of
“ome party were shown to be in writing, and it could mot be col-
“lected therefrom, upon what consideration he contracted, there would not
“be a sufficient agreement between the parties to satisfy the Statute.”

Chitty on Contracts, P. 65 of margin.

Here the distinction is very plainly drawn between a proposal and an
absolute engagement, where a party makes an absolute engagement; and
says that he will do any particular act, he states a concluded agreement

9 :
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But where he makes an offer that upon the condition of the acceptance of the
terms proposed, he will do, or not do, a particular act, there is no agreement,
and the offer must be accepted in writing.

“ Nor i 18 A miem srandum expm&smrr a mere purpose or intention sufficient
“ to batlsfsf the Statutes  And a mere offer to guarantee, or the lize
“ requiring an answer, is not binding, unless accepted in writing, because the
“whole of the bargain must appear from the memorandum.”

Chitty on Contracts, P, 68 of margin.

« A written proposal to pay a moiety of the debt of another, if the
«ereditor will, at a specified time of meeting, accept the proposal and dis-
“ charge debtor, is not binding unless the creditor accede in writing..

Gaunt vs. Hill. 1 Stark. 10.
2 HEng. Com. Law Rept. P. 15.
0 Eng. Com. Law Rept. P. 303.

There is no claim made anywhere in this bill that the Complainant ever
signed any writing on his part, accepting the proposal. The bill charges
that the Defendant was scized of the premises, that the Complainant sent
to him, asking a proposal of terms, that in answer “said Defendant made @
Jomplainant called on said Defendant, and
There is no pretence that there ever was in

proposition.”  That the
acceded to the proposition.
writing apny other part of the contract than the proposal, and they seek to
prove the acceptance by acknowledgments of the Defendant, before the
witness Hawley, of a previous conversation between the Complainant and
Defendant, thus attewpting to establish part of the contract by written evi-
dence, and part by parol. The writing must show the whole contract.
1 Greenleaf Ev. Sec. 268, P. 349.
1 Sugden on Vendors, P. 124 & 5.
But there is another piece of evidence in this case, which I think import-
ant. In answer tothe letter of the Defendant, which they claim contains the
contract, the Complainant writes the letter s2t forth in the answer, Exhibit
No. 4, a copy of which is given above. This letter isno acceptance. There
is a large class of cases in which contracts have been decided upon, which
wera made or attempted by letters, and the undxspute(l doctrine in all is
that an acceptance must be a plain and simple acceptance, in order to bind
the proposer, and without any addition to, or variation of the terms pro-
posed, and without the annexing of any conditions however unimportant.
Z Chitty on Contracts, P.10.
1 Sugden on Vendors, P. 118, 120 top.
3 Johns. P. 534.
2 Exch. P. 290.
4 Exch. P. 404. -
17 Eng. Com. Law Rept. P. 259
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Does this letter of the Complainant accept. withous the addition of any
new terms or conditions. The proposition of the Defendant is for six huu-
dred dollars per front foot. He states in that letter that he would have to
pay 2% per cent. as commission, if he sold through a broker. But that does
not mean that he intends to throw off that much. It may mean quite
differently. He says that he has placed the lots in'the hands of an agent
for sale. It is the well-known ruls of the agents, that where property which
is placed in their hands for sale, is sold by the owner, to charge one-half of
their usual commissions for making salss, and the more reasonable construe-
tion of the intention of the Defendant would be, that he intended to inti-
mate to the Complainant that he might be induced to throw off a part of
the commissions, and he holds out this additional inducement to the
Complainant, or he may intend it as a sugge stlon of a reason for his prefer-
ring to trade with the Complainant, as Lie might save-at least a part of this
21 per cent.

But whatever it migl.t be made to imply, there is no offer in the letter to
throw off so much. In the answer, the Complainant says, “ You may con-
sider me a purchaser, less the commission.” They claim, not only that they
have a right to accept what we offer as a basis, as the whole contract, but
also that they can deduct seven or eight hundred dollars from the price we
offer, and force us to take it. Complainant in said letter also says, “ I would
like to see you before a sale is made, and know who is buying it, and if it
is any of our wild speculators in Real Hstate, would like to put my lot in at
a proportional valuation.”

«“If a speculator has taken up your proposition in the time you are away,
yott may cousider me a purchaser, less the commission you would pay your
agent, on your basis, particulars to be arranged hereafter, unless the same
party will buy mine, in which case, I would rather seli.”

Now of what service would this letter be if the position of the parties was
changed, and the Defendant was seeking to enforce this contract, and offered
this letter as evidence of an acceptance.

In order to bind the Complainant by this letter, he would have to show
that during his absence his agent had sold the premises to some speculator.
And not ouly this, but further, that he could not get the same speculator to
buy Mr. Farwell's property. It cannot be contended that this letter is an
acceptance. I claim, then, that it is a rejection.

One party sends to another a proposition of certain terms. The other
party answering, says the terms are objectionable, ¥ your terms are very
steep,” and then proceeds to state other and different terms, to propose, in
truth, a different contract, which he says be is willing to accept.

Does not this distinctly inform the other party that he declines the terms
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as offered. It is an answer to the proposal. He has no right, so far as that
proposal is concerned, to do anything, but to accept or reject. He does
not accept, then he rejects.

“The assent must comprehend the whole of the proposition. It must be
“exactly equal to its extent and provision, and it must not qualify them by
“any new matter, * * * If a party answering a proposition does not

“reject, but proposes to accept under some modification, this is a rejection of

“the offer.”

Parsons on Contracts, P. 400.

So the evidence instead of showiag any acceptance by the Complainant,
shows a rejection. They claim that they asked for a proposition, got it, and
then their own letter shows that they rejected the proposal prior to
the time that they allege that it was accepted.  (This letter shows
that it was written before any interview between the parties.) Yet,
afterwards, when the Complainant thinks it his advantage to do so, he
asks a Court of Chaneery to compel the Defendant to complete this
contract,

1 there was any other contract between these parties execept the one so
rejected, if there was any new contraot made, there isno mention of it in the
bill.

Tairp.—But if I am wrong in these positions; if there was an offer by
Defendant to make a contract, which Complainant had a right to accept,
if he did accept, and if the contract was reduced to writing in compliance
with the Statute of Frauds, 1 ufsist that it was pot such a contract as a
Court of Equity should enforce, being contrary to the provisions and spirit
of the Statute against usury, in force, when it was made.

This contract being executory, the Complainant in asking a Court to compel
the Defendant to execute it, appeals to the discretion of the Court. If it is
contrary to the provisions, or even the policy, of our Statutes, a Court of
Equity will not enforce it, more especially when by refusing to do so, the
parties ave left in the same position they were originally.

Is this contract usurious, or in other words, illegal under the Interest
Laws of the State of Illinois, in providing for the payment of eight per cent.
interest on the deferred payments, and this question must be settled by the
laws of this State, and not by those of England, or of any other State. The
poliey shown by the Legislation in England is to narrow down the applica-
tion of the Statute against usury, to a comparatively small class of cases.
The first section of our Interest Law provides “the rate of interest upon the
loan or forbearance of any money, goods, or things in action, shall con-
tinue to be six dollars upon one hundred dollars for one year, &c” By its
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terms it applies to two distinet classes of cases, Loans and Forbearance; and
regulates the rate of interest upon both. The rate for the forbearance of
things in action, that is, debts, bonds, promissory notes, &ec., is regulated
quite’as much as on forbearances of money and on loans.

The fifth section also provides, “If any person or corporation shall
“directly or indirectly contract to accept or reserve in money, goods, dis-
“counts, or things in action, any greater sum, or greater value, for the loan,
“forbearance, or discount of any money, goods or things in action, than is
“provided in this chapter, he, she, or they shall forieit and pay to the person
“suing for the same, three-fold the amount of the whole interest so con-
“tracted to be reserved, discounted or taken.”

The section covers all cases of contract to reserve in money or things in
action ; that is, in bond, promissory notes, &c., any greater than the legal
rate ‘of interest for the loan of money ; or for the forbearance of eny money;
that is, due, or hereafter to become due; or for the forbearance of any
things in action, that is in contract, and thus in effect, covers the whole field
of contract.

If this view of the Statute be correct, then it covers all cases of sale, as
well as of loan, wherein a greater than the legal rate of interest is reserved
on deferred payments.

A great deal of the obscurity on this subject arises from not confining the
consideration of the question involved to a simple examination and exposi-
tion of the Statute of Illinois.

The Statute of 12 Anne, Stat. 2, Ch. 16, is confined expressly to the case
of loans: “No person, upon any contract, shall take, directly or indirectly,
for loan of any moneys, wares, merchandize, or other commodities what-
ever, above the value of £5 for the forbearance of £100 per year, &c.”

Chitty on Contracts, P. 605 of margin.

The English authorities vary in the exposition of this Statute.

In the case of Dewar vs. Span, 3 Term, Rep. 425, Lord Kenyon held a
bond given to secure part of the purchase money of a sale of Real Estate,
and reserving more than five per cent. per annum, to be illegal, on the ground
“that if the attempt were to succeed, it would sap the foundation of the
Statute of Usury.” The cases of Beete vs. Bidgood, 14 Eng. Com. Law,
Rept. 206, and Grigg vs. Stoker, referred to in 7 Bing. Rept. 150, 20 Eng.
Com. Law Rept., page 76, in substantially similar cases, decide otherwise
under the same Statute. The case of Beete vs. Bidgood, is put by Lord
Tenterden expressly, on the ground that the case arose out of a contract for
the sale of an estate, and not for the loan of money, and that what was
called interest was merely the difference between the cash and credit prices
of the estate.
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: Without determining the relative correctness of these different decisions, it
is sfficient for us to say, that the provisions of the Statute of 1llinois, are
broader, and cover the case of credits on sales, as well as on loaus. The
Statute was designed to regulate the rate of interest on all business transac-
tions within the State. If it was confined simply to cases of loans, or of the
forbearance of money past due, it would leave the whole credits of the State
open to the charge of interest above the fixed 1ate, an amount of business in
extent and variety far exceeding the cases for which a rule had been
prosvided:

In a new State, such as Illinois was when these Statutes were enacted, the
amount of capital is small in proportion to the business done, everything
which can be got upon credit is s> bought. If the Statute was (;ulv to
apply to cases of loans, then our Legislature meant only to provide the strin-
gent provisions for a small class of “cases, leaving the great mass of businesé
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transactions without any restrictions whatever. Further, it has always been
the interest and policy of new States to encourage the introduction of
foreign capital to be used by their citizens who need the money, in increas-
ing and extending the business of the State. Did the Leoisluture of Illinois
intend to go in direct opposition to th's policy, by placing special vestric-
tions on the very kind of contracts which it was their interest to encourage,
and to leave all others without provisign. To suppose that the Legislature
would gravely prohibita citizen fron lending his money above a gi;‘en rate,
and at the same time allow him to sell property, and convert the price into
securities precisely the same as would be obtained on a loan of money, but
bearing a rate of interest exceeding the rate for loans, is to attribute t0 it a
palpable oversight, or a great absurdity. The mischiefs are measumblv the
same in both cases. If Usury Laws are to exist, (and the Legiéln[vure is
certainly the proper autbority to decide as to their })()HC)‘,} they sl:ould be so
construed as to reach the supposed mischiefs, which they are designed to
correct in every case to which the language of the Statute, fairly construed
extends. - :
Such is the view taken in the following cases, in eases like the present
ur .er similar Statutes. : ’
Torry vs. Grant. 10 Smedes & Marshall 89.
Parchman vs. Kinney, 12, Smedes & Marsh. 637.
This view of the law is rendered conclusively by the provisions of the act
of 1849, allowing a rate of interest, not exceeding ten per cent. on loans of
money. This greater rate is specially restricted to loans of money, and\by
necessary implication shows that a greater rate than six per cent. is éllegal in
This is also shown by the provisions of the second §;ction
of the act allowing the Defendant in any action brought ona promissory nete
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or writing, obligatory, wherein is reserved a higher rate of interest than six per
cent,; to plead that the consideration of said note or writing obligatory, was
“not money loaned.”

The contract set up by the Complainant expressly stipulated for the pay-
ment of eight per cent. interest, there can be no pretence that this was a con-
tract for the loan of money, and within the provision of the Statute of 1849,

The plain question then arises, will this Court compel a party to execute a
contract which is in direct violation of the provisions of our Statute. The
bill sets forth that the Defendant refuses to execute the contract. If the
Statute 15 violated, it must be by the order of a Court of Chancery. Will
this Court annpel the Defendant to execute a contract by which he receives
a Bond which is in violation of the Statute, and not geod for the amount
named in it.  If the Defendant should be forced to sue upon it, it shows on
its face its illegality, and the Defendant cannot recover the amount. If it ig
paid without suit, the Defendant is liable for two years to an action.

Rev. Stat. Ch. 54, Sec. 6.

Tt was contended in the argument of this case below, that by the Statute
of Tllinols, contracts reserving more than six per cent. were not void, as in
But that the Defendant could collect all of the
If the Court will compel him to accept a security

many of the States.
debt but two per cent.
which is good for only ninety-eight per cent., why has it not the power to
foree him to accept a security good for only fifty per cent, or even entirely
worthless. The principle does not depend upon the extent of the loss. In
some States the penalty of making a contract in violation of the Usury
Laws, is, that the security is totally void. In this State, it is only void in
part. ;

T understand the law to be that the imposition of any penalties by
Statute, is a prohibition. © A contract which has for is object the per-
“formance of an act, * ¥ * the commission of which incurs a penalty,
«is as much illsgal and void as if -the Statute in express terms had declared
“it to be s0.”

Tenett vs. Bartlett, 21 Vermont, 6 Wash. 184.
21 Vermont, 6 Wash. 456.

The question is whether our Statute has prohibited the making of such
a contract as is claimed to have been made between the parties, not as to the
severity of the penalty imposed for the violation of the Statute.

The policy of the Statute of this State is evidently to restrict the rate of
interest to be charged on all contracts. In order to encourage capitalists to
invest their means here, the rate allowed for loans of money is raised to
ten per cent. It would surely be a palpable violation of the evident poliey

.
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of our Legislature to so construe this Statute, as to allow in cases of the sales
of Real Estate, any rate of interest, however high, to be charged. The
argument on the other side is, that for the lo
restricted to ten per cent., in the sales of persona
but in sales of Real Estate there is no limit,

This position is entirely without support from any provision mn our
Statute.” Unless contracts for the sale of Real Estates, are entirely omitted in
the provision of our Statute against usury, the contract alleged in the bill
of Complainant is in violation of that Statute, and whatever the position of
the parties might be, if this was an executed contract, yet, being executor
this Court will not compel the Defendant to excute it.

“ Whenever the contract which a party seeks to enforce, be it express or
“implied, is expressly, or by émplication, forbidden by the Common or
“Statute Law, no Court will lend its assistance to give it effect. And the
“lest as to whether a d mand connected with an illegal transaction be capa-
“Dble of being enforced at law is, whether the Plaintiff requires to rely on
“such transaction, in order to establish his case.”

Chitty on Contracts, P. 574 of margin & note.
“ As it regards the question of interest reserved, the Court thinks the
* agreement to pay ten per cent. interest, being against law, cannot be enforced,
“A Court of Equity cannot decree specific execution of a contract made in
“violation of law, or against the policy of the law.” - ==
Longworth vs. Taylor. 1 MecLean, P. 517.
7 Ohio 80.
3 McLean.
“It is a well settled principle of the common law that no Court of justice
“will lend its aid to enforce the performance of any contract or agreement
“which was intended by the parties thereto to contravene the provision of

“a positive law or the peiformance of a contract which s contrary to public
“ policy.” '

an of money, parties are
1 property to six per cent.,

Pratt vs. Adams. 7 Paige, P. 653,
Perkins vs. Savage. 15 Wend. 416.
“If the contract be illegal or against the policy and spirit of the act,
¢ Courts of justice ought not to lend their aid to enforce it.”

Hunt vs. Knickerbacker. 5 Johus, Rept. 333.

“1It is a conceded point that Equity will not lend her aid ¢

0 enfOI Ce secu-
& n‘tles aoamst 13“7 and “th Ohc > 1)
g I I .y *

Adams vs. Barrett. 4 Geo. 409.

Beach vs. Fulton Bank. 3 Wend. 573.
Nellis vs. Clark. 20 Wend. 26.

Howell Adams vs, Fountain, 3 Kelly 182.
Russell vs, De Grand. 15 Mass, 38,

{125 foy)
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ik stress 1 { this
The Couunsel of Complainant lay much stress upon the po.~1lmo!; tha1 :
i 1 y the s en u r caleula-
eight per ceut. is not interest, but ouly the btatem(r.\t of‘ t.hex rule fo 4
: ; e F i :
ting lie amount which shall be paid for the premises, if' they are not‘pa.a
for in cash, and that the eight per cent. was not intended by the parties as
interest. ‘ =
In support of this position, the ease of Beete vs. Bidgood, 14 Kng. Com.
66, is relied u I is decision is made under an
Law Rept. P. 266, isrelie! upon. But this decmlon lb].l ade »
entirely different Statute from ours. The notes given did not bear any
] attac owiio ’ v f
interest. There was a memorandum attached, showing how the a‘umunt 0
3 A 4 A ais 1 I alicvamn b
the notes had been arrived at. The Court say in delivering the Jud’gment,
that it was not the intention of the parties that what they had called interest
should be interest, a forced construction it seems to e, but in that very
case is cited as good law, the case above referred to, of Dewar vs. Span,
se is cited as g i » % 2
8 Term, R. 425, where the contract was held to be illegal when the intention
Term, R. 425, whe >

1 1 3 tlv was 0 racery in or 191 °
“of the contracting parties, evidently was to reserve and pay more than th

. s s = ! o
legal rate of interest. The decision in this case of Beefe vs. Bidgood is
ol

e p at it was he intention of the contract-
expressly put upon the ground that it was not the n .

ing patties that the amount added to 'L]']@, prineipal :\:lm\.xld be Inser s,:,.it' dyle.n
it had been apparent that the intention of the prarties w.as 1szt tm'x' :\<.¢11-
tional sum should be interest, then the Court, by .“““‘““,’“M‘j nnl‘ﬂszxom
say that the contract would have been illegal. 8o in order that the '( om-
pl‘z’iimmi‘ may derive any support from this decision, he must slm\:/‘ ‘.Ilzi‘L it was
the illti%!]ii&);l of the parties, in this case, that what they have called interest,

was not interest, otherwise the decision is against him

stion that such was the intent

u of the parties could only have

] ssities of t . men’s aroument..  If such was the
been made by the necessities of the gentlemen’s argument.  If such w:

intention, where is it to be found. If any contract was made between these
intention, \

7 claim, then it must show their intentions,—no other evidence

being admissible. =

. Chitty on Contracts, P. 106.
S(t,/r;? vs, Peck. 1 Barbour, 464.
1 Greenleaf, Sec. 275, P. 359.

Benjamin vs. McConnell, 4 Gilm, 544, &e.

- 5 H
Penny vs. Graves. 12 Tlls. 288.

hi | Im contains contract, the el her cent.
In the letter which they claim contains the. contract, the eight per cent

5 ; deinal bill of Complainant the

is called interest, and nothing else. In the original bill of Comy ! t th
s : e AVAr In A slEale
eight per cent. is referred to quite a number of times, and never in a s ngle
e . 1 i P’ S soad 1
instance is it called by any other than its right nan interest,

-
: : 3 et Sk
The bond tendered to the Defendant just before commencing the su

t

$
N Tt v oant » ool P 3 vas the

h principal with eight per cent, inferest. Ir.l't was 1
be so much additional prin-

]J}'*)'Vi('!z(',‘&‘ for so mue

: 4 s that thinGiohir e Chtit:
intention of rties that this eight per cent
3

ihe pa
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cipal, why make it payable yearly in the bond? The words of the Defend-
ant’s letter are: “Six hundred dollars per foot, payable, say in ten years,
with interest at eight per cent.” Tf it was principal, why was it not added
to the ‘balance of the principal and payable at the same time with the
principal?  'Why should it be payable yearly; when the whole of the balance
of prineipal, not paid in cash, is not payable for ten years? Such a sugges-
tion, coming, as it evidently did, after the commencement of this suit, can
ouly be excused by the necessities of their position. In the amended Bill,
they try to avoid naming this eight per cent, at all, for they could not well
avoid calling it interest.

Another position relied upon by the Complainant, is that the Defendant has
right to make no objection to the illegality of this contract, because they insist
upon our occupying the position of the lender of money, as we receive the in-
interest, which position we decline. Iunderstand the presumption of law'to be,
that the lender of money has the borrower in his power, and has the opportu-
nity to {ake advantage of his necessities, and consequently the contract made
between them is not equally free and voluntary with both—that it is more
the contract dictated and shaped by the lender, and it will not be allowed
to him afterwards to take advantage of his own act. But I am entirely
ignorant of any such presumption in a case where the owner of property
desires that of his neighbor,

I presume this desire ean hardly be considered such a necessity as to place
him in the power of the owner of the desired land, or to so subject him to
the will of the other party, or to deprive him of the exercise of his full volition.

This is a contract of sale, and is supposed to be purely voluntary on both
sides. If the contract is in disregard of the Statutes, the parties are in
pari delicto, and the objection that the contract is usurious may therefore
be as legitimately made by the vender as by the vendee.

“It is not agamst conscience for Defendant to seek this remedy. He
has not the money (of Complainant). There was no loan of money. Above
all, the Statute to prevent usurious contracts is protected; its end and ob-
jeet are accomplished; it is not made the instrument of illegality.”

; Parchman vs. Kinney. 12 Smedes & Marsh, 637.

It is a general rule that Courts will not aid either party in enforcing an
Hllegal ezesutory contract; nor, if executed, will they aid either party in
setting it aside, or in recovering back what has passed under it.

Nellis vs. Clark. 4 Hill, 424.

The rule that a party shall not be permitted to allege his own turpitude,

does not apply where both parties are equally tdinted.
1did.
Wheeler vs. Russell, 17 Mass, 258.
Werren vs. Manufactur. Co. 13 Pick, 518.

dragin. sl
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A party has no absolute right to a specific performance in any case;
whether it shall be decreed or denied is always a matter resting in the
sound discretion of the Court, under all circunistances, in the exercise of
a sound discretion, a Court of Equity will never decree the specific perfor-
mance of an illegal executory contract. ~ Surely, this Court will allow to a
party who at most, has only made an offer to enter into a contract contrary
to the provisions of our Statutes, a locus poenitentice, before compelling

him to execute and complete such a contract, and especially will if do so

when, by refusing to compel performance, the parties are left as they were;
no money having been paid, nor any thing done requiring to be undone,

By enforcing it, the Defendant is subject to the loss of thres times the
interest charged. If the Defendant should be compelled to accept the secu-
rities offered by the Complainant, and suit is brought to collect the money,
he could only recover the balance after deducting twenty-four per cent. If
the money is paid without suit, the party is liable to have the twenty-four
per cent. recovered from Lim at any time within two years. :

Sec. 6 Revised Stat. 1845.

If the act- of 1849 abolishes the penalties of the act of 1845, still, in
any event, he would lese two per cent. But when such a contract has
been agreed upon, as long as nothing is done such as the payment of money,
a party may withdraw.

“If the contract be executory, to do an act not immoral in itself, but
“ prohibited by some special rule of public policy, and one party advance
“ money in consideration  of the future execution of ‘the illegal act, the
“ intermediate time between such advance and the performance of the act is
“a locus penitentice, during which’he may reseind his contract and utterly
“ abandon it, and recover the money advanced. And this rule obtains, al-
“ though the parties be in equal fault.”

1st Story on Contracts, Sec. 492,
Broom’s Legal Maxiws. 1. 566 of margin.

With the allegations contained in the bill and the evidence appearing of
record, in this case, can the Complainant establish all, or even any one of
the positions enumerated at the beginning of the argument, which they
acknowledge must be established to entitle them to a specific performance.
I claim that cach of these positions is settled conclusively in favor of the
Defendant.

Firsr—That he never offered to the Complainant the terms of a contract
which he ‘was willing to make; he merely states to Complainant what
woul ! be the principel terms ot any trade which they might negotiate, and
his proposal was so recognized by the Complainant, What right, then, had
he to accept such a proposal, aud to say to Defendant that he would compel
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him to make this his whole contract? It was evidently an after thought, to
produce this letter and say that there is the contract which we must fultil,
We ask him where is bis part of the Contract? Where are the obligations
which he assumed when tnat contract was made? If a specific perforni-
ance of anything is to be ordered in this-case, I presume it can only be
what the Defendant proposed, that he shall execute a contract having cer-
tain terms as a basis. Tow the details are to be seftled T cannot tell, unless
they are to be manufactured by the Court. :

Seconp—That the Complainant never accepted the proposal of the De-

" fendant; the only competent evidence in the case, of any answer to the -

proposal, is the letter of the Complainant, (Exhibit No. 4) which is a re-
Jection, certainly not an acceptance. . -

Torrp—That there is no note or memorandum of an agveen\xent, as re-
quired by the Statute of Frauds, between these parties, signed by any one;
thatif after the writing of the Jetter last above referred to, the parties met
and made an agreement, there is no shadow of competent evidence to show
what it was. The bill does not contain any allegation that there ever was
in writing, any other memorandum of the agreement of the parties, except
the letter of the Defendant, which is referred to in the bill as a proposal.
That a proposal is not a contract or agreement, is too plain a proposition to
discuss. -

Fourra—That the agreement which the Complainant claims was made,
isin plain violation of the spirit and provisions of the Statute agafnst usury;
and one which the Defendant might well refuse to execute Will a Court
of Equity interfere between parties in this eondition, and compel the Defen-
dant to execute a contract by which he will receive a bond not good for the
amount it is given to secure, and if he should ever be obliged to resort
to a Court of Law to enforce that security, as he most likely would be
when it would be so much to the Complainant’s interest to force him there.
He would, in any event, lose two per cent. of the interest, thercby suffering
a penalty for obeying the decree of this Court.

Freta—~That after sundry negotiations between the parties, wherein the
Complainant had never put himself in a position to be held to'a bargain,
he breaks off all arrangements, leaving the Defendant to wait his sovereign
pleasure, which, after a while, when he discovers that he might have made
a good speculation out of the Defendant, he announces by the commence-
ment of this suit. ;

Under such circumstances as these, to compel a performance, seems to me
would be, notonly an extreme stretch of the powers of a Court of Chan-
cery, but » palpable violation of many of the first principles of the Common
Law. .

J. V. L Movwsz, Solicitor for Appellee.
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